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CITATION OF REPORTS 


Rule 46 of the Supreme Court is as follows: 

Inasmuch as all the Reports prior to the 68rd have been reprinted by the 
State, with the number of the Volume instead of the name of the Reporter, 
counsel will cite the volumes prior to 68 N. C. as follows: 
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££ In quoting from the reprinted Reports, counsel will cite always the 
marginal (i.e.. the original) paging. 

The opinions published in the first six volumes of the reports were written 
by the “Court of Conference” and the Supreme Court prior to 1819. 

From the 7th to the 62d volumes. both inclusive, will be found the opinions 
of the Supreme Court. consisting of three members. for the first fifty rears 
of its existence. or from 1818 to 1868. The opinions of the Court. consisting 
of fire members. immediately following the Civil War. are published in the 
volumes from the 63d to the 79th. both inclusive. From the SOth to the 
101st volumes. both inclusive. will be found the opinion of the Court, con- 
sisting of three members. from 1879 to 1889. The opinions of the Court. con- 
sisting of fire members. from 1889 to 1 July. 1957. are prblished in volumes 
102 to 211. both inclusive. Since 1 July. 1987. and beginning with volume 212, 
the Court has consisted of seven members. 
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JUSTICES 


OF THE 


SUPREME COURT OF NORTH CAROLINA 


SPRING TERM, 1954—-FALL TERM, 1954. 


CHIEF JUSTICE: 


M. V. BARNHILL. 


ASSOCIATE JUSTICES: 
J. WALLACE WINBORNE, JEFF. D, JOHNSON, JR, 
EMERY B. DENNY, R. HUNT PARKER, 
S. J, ERVIN, JR. WILLIAM H. BOBBITT, 
CARLISLE HIGGINS. 


ATTORNEY-GENERAL: 


HARRY McMULLAN., 


ASSISTANT ATTORNEYS-GENERAL: 
T. W. BRUTON, 
RALPH MOODY, 
CLAUDE L. LOVE, 
I. BEVERLY LAKE, 
JOHN HILL PAYLOR, 
HARRY W. McGALLIARD. 


SUPREME COURT REPORTER: 


JOHN M. STRONG. 


CLERK OF THE SUPREME COURT: 


ADRIAN J. NEWTON. 


MARSHAL AND LIBRARIAN : 


DILLARD S. GARDNER. 


ADMINISTRATIVE ASSISTANT TO THE CHIEF JUSTICE: 
MAX O. COGBURN. 
1Resigned 11 June, 1954. 


“Appointed to succeed Justice Ervin, 
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JUDGES 


OF THE 


SUPERIOR COURTS OF NORTH CAROLINA 


EASTERN DIVISION 


Name District Address 
CHESTER MORRIS..........000 ecsteseniaeabs prathepiune ll TPO ricotsascaneun mumbo: . Currituck. 
WALTER J. BONE....... SptieWelgexuiaisueweerans Jussieu sg POCONO 5 a iteigaaiiasalccsexs Nashville. 
JOSEPH W. PARKER........:cccccscccsreerseceeees pede UE ice cede ere vecis .... Windsor. 
CLAWSON L. WILLIAMS........0..00 pacdiae POUT aise sanford. 

J. PauL FRIZZELLE.......... Beach iset cme Pee ib 4 | eee flee sieeleimuesd snow Hill. 
PIENRY: Li, STEVENS). J Becscsotsdeuissaseis vocevccesses SO UN UMvcd ais cosevsnceaacaaavenss . Warsaw. 
AV on... TEA RRISt itn eae ee oes Seventh.......ccccseeecceee Raleigh. 
CLIFTON L. MOORE.............ccc0008 eye ait POLE CT caceteantoliosnra: Laeiex Burgaw. 

Q. KK. NIMOCKS,. JR. cccacccicssiesels tatverrcecsecee NIDTN cies, scaden besciscaesh Fayetteville. 
EO ‘CARR cccenk recesses snacedeeimveute iota LL OILU em stacssaneee sue: ee Burlington. 

SPECIAL JUDGES 

GEORGE M. FOUNTAIN... eee Sivmikt sakeeaa te we ey ike adie nou eeReeeanuteonks ‘Tarboro. 

CO. We PALE csaaorieeicd aly aeemaadeeeuiers bruit les Bie ice benineentcausil at aisne tea eau aeaneenn Durham. 
Howarp H. HUBBARD.......... Bet oN sire a ace cevociteest aisanenabieutsvens Sitiacvwdrecede OLIM CON: 
Grover A. MARTIN........ cestaneaean nee sta shiaria i Pans ier ates rare wee SInithfield. 
MALCOLM Ce PACs sient: eae ede ie aemanaaes ieee Seite secceeceeeee Washington. 


WESTERN DIVISION 


AV ALTER: 15; -JOUN STON Giardina: FLLOVENCD........ cc ceceeece eens ‘Winston-Salem. 

H. Hoye SINK....... ceursbrncte se iatans lave LWelEthind ees Ssdihadeenaee Greensboro. 

By) ONAL “PI TELIPS spc. 0 ccecttactwidsdien Thirteenth..............08 Rockingham. 

FRANCIS (OF CLATRICSON cinpsstecanesecuacegeteteieves Fourteenth................ .Charliotte. 

FRANK M. ARMSTRONG.......00.000 sel Moca to Wifteenth..........cc cece Troy. 

gM ARR DS UL Dia ges eas bata oes skews dassanehve at veastoeee DR LOI Ue veenceeaucettonc 5 Newton. 

ie DR TOUS S BAU wssaxe lacs seseranceacecternerwsisevoieaes wpeventeenth........ ce North Wilkesboro. 

ds YVIEL. PES Sy el Rectscctenuonnetirr eres Fighteenth...............- Marion. 

ZEB V. NETILES...... neue sboavedteneves whee Gna dactencts ..Nineteenth........... rer Asheville. 

Dan K. MOORE...............00 Re rere Sarees: Twentieth....................8¥1Va. 

ALLEN H. GWYN........ fd eaites anatase sehameaeeaes Twenty-first... Reidsville. 

SPECIAL JUDGES 

GEORGE B. PATTON,........... dgetccvs Wecespuveleadu deat aeeaa iil cca ori dobhereise ed VA Ln 

SUSIE SHARP.......cccccsssccsseeeees aetGuanetee gated gi dauineleas Seer, Dab roots veer RELdSVille. 

PES TON, MGS WAT ccscch cece ettiastcs beuciin Staeees ireesieees sities DOLDY: 

R. LEE WHITMIRE........ cece eee asa tetathataies eaeatiavaees Meier ase Sean cnceaeiseaaes ... Hendersonville. 

We. WAS GET AND ICIS ITILE N schesipstitetidsew eds ce cece artaevetveeestes Somtusaaaes Pinehurst. 
EMERGENCY JUDGES 

Wi. A. DEVIN......cccccccesceees D saeeeacltcautarMaa'th oy cashceh ieadeomenreceelwareds sistoaladaies wee OXford. 

Wc Pd ORG WY Nea teehee setae trees iolengeuers hemdviauiens areceiee ds wee Woodland. 

Henry A. GRADY......... ispacekotwaesaes heniateseiahs i dasutetavacsuereetecahects seseseeeeeeNeW Bern. 

Fevix E. ALLEY, Sp. ...... scp hatbda ness deals Sale dusbace news euennatA evhaeltastinyass woos War nesville. 

P01 Eee gee @ Gy G2 5) an Ops lee Oe en eo Pee ni RR oe ees tre Beene A nay Tree eer .. Walkertown 


1Peceased, succeeded by William Y. Bickett 24 November, 1954. 
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SOLICITORS 


EASTERN DIVISION 


Name Address 
WALTER: ov “COHOON bsisciecoacdiscsiavedinieeoananas PUPS Becereeicisecnias, Lee acces Elizabeth City. 
EEBERT Se PEE Laiiiscaienciiseteceseeteh catienectcns: SECON wannacilesseveenn Williamston. 
ERNEST By UPS DER occ catiectieltidiawealons ERA Cecio en auvesntaiacen Roxobel. 

W. JACK HOOKS... ceecsseeeee peuditaden teeannastees Our t Nes gecsvineieeeseeax Kenly. 

Wal BU ND ed oder eee PETE Ce hecetoretebendetene Greenville. 

WALTER Li. DS RIEUT csccetivsctacalusesthsactentancaugeas POTS Bl achiicea tate weeevensseees Clinton. 

AVILDIAN Vs BICKE TO ican eieeiins cee OVEN Ei icc cihsawessciasventees Raleigh. 

J OHS oJ). BURNEY ja) Bo-sisceoversntetesttitetcccsiasen OU KLS 1a onPeeernen savessaseolesines .Wilmington. 

MALCOLM B. SEAWELL..ucccccccscsssseseesccevssoneces NID CH: Socecaces iAeeecaannal Lumberton. 

WILLIAM EL, MURDOCK......cccccccssesssccssssesrenes PORE Mivsigsaccccvastemeiienitenes. Durham. 
WESTERN DIVISION 

HARVEY As NUPTON siiiissaisiassseds alate ectiie dat ESV OV Clit Wisse didsvssciaiacecasts Winston-Salem. 

CHARLES T. HaGaNn, JR....... iaesneserieiaccancass PENVOLECM cn siesceveceatssenes Greensboro. 

M. G. BOYETTE............ Studeteates ietisineeuse THITLCENLD...2..5.ceeeeveress Carthage. 

BASILE: Ty. WALTENE Ro sicsesccsceasadeceescdecceressatoks FOUPtCENtH........cceecceeees Gastonia. 

TB Ain NIOBRR Biacvenisiie dese takatioacstuaeeronien sense WiLlCeGnil ac ascisaeeoinns .Concord. 

JAMES C. FARTHING......... ge acecns custesah era SIS TCENU Vinson Lenoir. 

Oe ALIVE: PLAY SS scccite el caeanionunes Seventeenth. North Wilkesboro. 

C. O. RIDINGS... saidceezaces aduisisaaccieearen: Kighteenth........... wet orest City. 

LAMAR GUDGER.... cee che wag rea last haat ts Aten NINGECONTH ucccicccsecissis: Asheville. 

THADDEUS D. BRYSON, UR. vieccccccsesccneeseren Twentieth......ccceccccee Bryson City. 

Re. be SCOTt Sannaiedion si Sesaecieaaveuene aren caceteas Twenty-first Danbury. 


1Resigned upon being appointed Resident Judge 7th Judicial District. 


V. Chalmers 24 November, 1954. 
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Succeeded by Lester 


SUPERIOR COURTS, FALL TERM, 1954 


Revised through 27 May, 1954. 


— eee ee 


The numbers in parentheses following the date of a term indicate the number 


of weeks the term may hold. 
week term. 


Absence of parenthesis numbers indicates a one- 


EASTERN DIVISION 


FIRST JUDICIAL DISTRICT 
Judge Nimocks 


Beaufort—Sept. 20* (A); Sept. 277; Oct. 
Lit; Nov. &* (A); Dec. 6+. 

Camden—Aug, 30. 

Chowan—Sept. 18; Nov. 29. 

Currituck—Sept. 6. 

Dare—Oct. 25. 

Gates—Nov. 22. 

Hyde—Aug. 167; Oct, 18. 

Pasquotank—Sept. 20t; Oct. 11+ (A) (2); 
Nov. 8+: Nov. 15*. 

Perquimans—Nov. 1; Oct. 4+ (A); Nov. 1. 

Tyrrell—Oct. 4. 


SECOND JUDICIAL DISTRICT 
Judge Carr 
Edgecombe—Sept. 13; Oct. 18; Nov. 15¢ 

* 


Me 

Martin—July 5f (s); Sept. 20 (2); Nov. 
22+ (A) (2); Dec. 18. 

Nash—Aug. 80; Sept. 20¢ (A) (2); Oct. 
11+; Nov. 29"; Dec. 67. 

Washington—July 12; Oct. 25f. 

Wilson—Sept. 6; Sept. 27* (A); Oct. 4f; 
Oct. 25* (A); Nov. 1¢ (2); Dec. 6 (A). 


THIRD JUDICIAL DISTRICT 
Judge Morris 


Bertie—Aug. 30 (2); Nov. 15 (2). 
Halifax—Aug. 16 (2); Oct. 4t (A) 
Oct. 25* (A); Nov. 29 (2). 
Hertford—July 26; Oct. 18 (2). 
Northampton—Aug. 2; Nov. 1 (2). 
Vance—Sept. 27*; Oct. 11f. 
Warren—Sept. 18*; Oct. 4f. 


(2); 


FOURTH JUDICIAL DISTRICT 
Judge Williams 


Chatham—aAug, 27 (2); Oct. 25. 

Harnett—Sept. 6* (A); Sept. 20T; Oct. 4Tf 
(A) (2); Nov. 15* (2). 

Jonhnston—Aug. 16%; Sept. 27t (2); Oct. 
18 (A); Nov. 8+; Nov. 15t (A); Dee. 13 (2), 

Lee-—July 19*; July 26+; Sept. 13+; Sept. 
20% (A); Nov. 1*; Dec. 18 (A). 

Wayne—Aug. 28; Aug. 30% (2); Oct. 11f 
(2); Nov. 29 (2). 


FIFTH JUDICIAL DISTRICT 
Judge Parker 


Carteret—-Oct, 18; Dec. 6f. 

Craven—Sept. 6; Sept. 18 (A); Oct, 4f 
(2): Nov. 15 (A): Nov. 227 (2). 

Greene—Dec. 6 (A); Dec. 18; Dec. 20. 

Jones-——-Aug. 16¢; Sept. 20; Dec. 6 (A). 

Pamlico—Nov. 8 (2). 


Pitt—-Aug. 28t: Aug. 80; Sept. 137; Sept. 
2Tf: Oct. 4 (A); Oct, L1 (Ad; Oct. 257; Nov. 
1; Nov, 227 (A), 

SIXTH JUDICIAL DISTRICT 
Judge Williams 


Duplin—Aug,. 30; Sept. 6; Oct. 11; Oct. 
18t; Dec. 6¢ (2). 
Lenoir-~Aug. 23%; Sept. 13 (A); Sept. 


27tT; Nov. 1 (A); Nov, 8f; Now. 1st; Nov. 
29 (A), 

Sampson-~Aug. 9 (2); Sept. 13t (2); Oct, 
hit aN OMG: Like 


SEVENTH JUDICIAL DISTRICT 
Judge Frizzelle 
Franklin—Sept. 20° (2); Oct. 
ee (20. 
Wake—July 12*; Sept. 6* (2); Sept. 207 
(A) (2); Oct. 4*; Oct. 4f (A) (2); Oct. 187 
(3); Nov. 8*; Nov. 15% (2); Nov. 29fT (A); 


Dec. 6* (A); Dec. 6t (A) (2); Dec. 18%; 
Pee. 207, 


11*; Nov. 


EIGHTH JUDICIAL DISTRICT 
Judge Stevens 


Brunswick—Sept. 20; Oct. 4¢ (A). 

Columbus—Sept. 6" (2); Sept. 277 (2); 
Oct. 11* (A); Nov. 1t (A) (2); Nov. 22* (2), 

New Hanover—July 26*; Aug. 16*; Aug, 
284 (2): Oct. 4* (A); Oct. 117 (2); Nov 8&* 
(A) (2); Dec. 67 (2). 

Pender—Sept. 27 (4); Oct. 257 (2), 


NINTH JUDICIAL DISTRICT 
Judge Harris 


Bladen—Aug. 9T; Sept. 20*, 

Cumberland—Aug. 30*; Sept. 277 (2); Oct. 
11" CA): Oct, 257: (2)! Nov, 22" C2), 

Hoke—-Aug. 23; Nov. 16. 

Robeson—July 12¢ (2); Aug. 16*; Aug. 
80+ (A); Sept. 6* (2); Sept. 27* (A); Oct. 
11+ (2): Oct. 25* (A); Nov. 8*; Nov. 157 
(A); Dec. 6T (2); Dec. 20%. 


TENTH JUDICIAL DISTRICT 
Judg2 Moore 


Alamance—Aug, 2° (A); Aug. 16*; Sept. 
18t; Sept. 20t (A); Det. 11¢ (A); Oct. 18* 
(A); Oct. 25" (A): Nov. 15¢ (A); Nov, 227 
(A); Dec. 6* (A). 

Durham—ZJuly 19%; Aug. 2 (2); Aug. 30* 
(A); Sept. 6*;3; Sept. 18* (A); Sept, 207 (2); 
Oct. 4 (A); Oct. 114%; Oct. 187% (A) (2); 
Nov. 1t; Nov. 8; Nov. 29*; Dee. 6*; Dec. 
13* CA). 

Granville—July 26 Oct. 25+: Nov. 15 (2). 

Orange—Aug. 23; Aug. 80T; Oct. 47; Dec 
13 


Person—Aug. 80 (A); Oct. 18. 


COURT CALENDAR. Vii 


WESTERN DIVISION 
a ae eS ee eee 


ELEVENTH JUDICIAL DISTRICT 
Judge Phillips 


Ashe—July 267 (2); Oct. 25%, 

Alleghany—Aug. 16; Oct, 4. 

Forsyth—July 12 (2); Sept. 6 (2); Sept. 
207 (2); Oct. 4¢ (A); Oct. 11 (2); Oct, 25F 
(A); Nov. 17; Nov, 8 (2); Nov. 22+ (2); 
Dec. 6 (2); Dec. 20}, 


TWELFTH JUDICIAL DISTRICT 
Judge Gwyn 


Davidson—Aug,. 28; Sept. 13¢ (2); Oct. 4+ 
(A) (2); Nov. 22 (A) (2), 

Guilford, Greensboro Division-—-July 12%; 
July 127 (2) (A); July 26" (2); Aug. 30%; 
Sept. 138¢ (A) (2); Sept. 13* (A) (2); Sept. 
27% (2); Oct. 11¢ (2); Oet. 11* (A) (2): 
Oct. 25+ (A) (2); Nov. 8* (2); Nov. 22+ 
(2); Dec. 6* (A); Dec, 20%, 

Guilford, High Point Division—July 19*; 
Aug. 2; Sept. 27* (A) (2); Oct. 25* (2); 
Nov, St (A) (2); Dee. 67; Dee. 13%, 


THIRTEENTH JUDICIAL DISTRICT 
Judge Clarkson 


Anson~Sept. 138t; Sept. 27*:; Nov. 15t, 

Mfoore—Aug. 16*; Sept. 20tT; Sept. 27+ 
Cx); Ove Th CACY. 

Riehbmond—July 1$¢; July 26*; Sept. 64; 
Oct. 4*; Now. 8f, 

scotiland—Aug. 9; Nov. 17; Nov. 29 (2). 

Stanly—July 12; Sept. 6+ (A) (2); Oct. 
11t; Nov, 22. 

Union—aAug, 23 (2); Oct. 18 (2), 


FOURTEENTH JUDICIAL DISTRICT 
Judge Armstrong 


Gaston—July 26*; Aug. 2+ (2); Sept. 13* 
(A); Sept. 20f (2); Oct. 25*; Nov. 1f (A); 
Nov. 29* (A); Dec, 6F (2). 

Mecklenburg—July 12* (2); Aug. 2* (A); 
Aug. ¥* (A); Aug. 16* (2); Aug. 30*; Sept. 
67 (2); Sept. 6f (A) (2): Sept. 20t (A) (2); 
Sept. 20* (A) (2); Oct. 4¢ (A) (2); Oct. 4*; 
Oct. 1LIt (2); Oct. I8¢ (A) (2): Nov. 1t 
(A) (2); Nov. 1¢ (2); Nov, 15% (A) (2); 
Nov, 15%; Nov. 22f (2); Nov. 29t (A) (2); 
Dee. 6* CA) (2); Dee, 18¢ (A); Dec. 20F. 


FIFTEENTH JUDICIAL DISTRICT 
Judge Rudisill 


Alexander—-Sept. 27 (2). 

Cabarrus—Aug. 28"; Aug. 3807; 
(2); Nov, 15¢ (A); Dee. 6¢ (A). 

Tredell—Aug, 2 (2): Nov. 8 (2). 

Montgomery—July 12; Sept. 277 (A); Oct. 
4 (A); Nov. if. 

Randolph—July 197 (2); Sept. 6*; Oct. 
25+ (A) (2); Dee 6 (2). 

Rowan—Sept. 18 (2); Oct. 11f; Oct. 187 
CAIs Now, 22 25, 


Oct. 18 


SIXTEENTH JUDICIAL DISTRICT 
Judge Rousseau 

Burke—Aug. 9 (2); Sept. 27 (3); Dec, 13 
(2). 

Caldwell—Aug. 23 (2); Sept. 6¢ (A) (2); 
Oct. 4¢ (A) (2); Nov, 29 (2), 

Catawba—July 5 (2); Sept. 6¢ (2); Nov. 
15 (2); Dee. 6+ (A), 

Cleveland—July 26 (2); 
Sept. 20+ (A); Nov. 1 (2). 

Lineoln—Oct. 18; Oct. 25¢, 

Watauga—Sept. 20*; Nov. 15+ (A) (2), 


Sept. 138¢ (A); 


SEVENTEENTH JUDICIAL DISTRICT 
Judge Pless 

Avery—July 5 (2); Oct. 18 (2). 

Davie—Aug. 30; Dec. 6¢. 

Mitchell—July 26+ (2); Sept. 20 (2). 

Wilkes—July 19t; Aug. 9 (3); Sept. 13+; 
Oct. 44 (2); Nov. 1¢ (2); Dec. 13 (2), 

Yadkin—Sept. 6*; Nov. 15¢ (2); Nov. 29. 


EIGHTEENTH JUDICIAL DISTRICT 
Judge Nettles 
Henderson—Oct. 11 (2); Nov, 22+ (2). 
MeDowell—July 12+ (2); Sept. 6 (2), 
Polk—Aug. 28 (2), 
Rutherford—Sept. 27¢ (2); Nov. 8 (2). 
Transylvania—July 26 (2); Dec. 6 (2), 
Yancey—Aug. 9 (2); Oct. 25+ (2). 


NINETEENTH JUDICIAL DISTRICT 
Judge Moore 


Buncombe—July 12¢* (2); July 19 (A) 
(2); July 26*f; Aug. 2; Aug. 9f* (2); Aug. 
23 (A) (2); Aug. 23*+; Sept. 6T* (2); Sept. 
20*t; Sept. 20 (A); Sept. 27; Oct. 4¢* (2); 
Oct. 18"¢; Oct. 18 (A); Oct. 26: Nov. 1: 
Nov, 8f* (2); Nov, 22 (A) (2); Nov, 22*¢: 
Dec, 6+* (2); Dec. 20*T; Dec, 20 (A). 

A\ladison—-Aug, 30; Oct. 4 (A) (2); Nov. 


Geile 


TWENTIETH JUDICIAL DISTRICT 
Judge Johnston 


Cherokee—Aug. 9 (2); Nov. 8 (2), 
Clay—Oct. 4, 
Graham—Sept. 6 (2), 
Haywood—July 12 
Nov. 22 (2). 

Jackson—Oct. 11 (2). 
Macon—Aug, 28 (2); Dec. 6 (2). 
Swain—July 26 (2); Oet. 25 (2). 


(2); Sept. 20¢ (2); 


TWENTY FIRST JUDICIAL DISTRICT 
Judge Sink 

Caswell—Oct, 4+ (A)}; Nov. 15*. 

Rockingham—Aug. $* (2); Sept. 67 (2); 
Oct, 267; Nov. 1* (2); Nov. 297 (2); Dee. 
Lan, 

Stokes—Aug, 23; Oct. 11*: Oct. 18¢. 

Surry—July 12 (2); Sept. 20; Sept. 27 (2). 
Nov. 22: Dec, 20. 


*For criminal cases. 
+*Tor civil cases. 
tFor jail and civil cases. 


No designation for criminal and civil cases. 


(A) Judge to be assigned. 
is) Special term. 
(c) Canceled, 


UNITED STATES COURTS FOR NORTH CAROLINA 


DISTRICT COURTS 
Eastern District—Don GILLIAM, Judge, Tarboro. 
Middle District—-JoHNSON J. Hayes, Judge, Greensboro. 
Western District—WILSON WARLICK, Judge, Newton. 


EASTERN DISTRICT 
Terms—District courts are held at the time and place as follows: 

Raleigh, Civil term, second Monday in March and September; crim- 
inal term, fourth Monday after the second Monday in March and 
September. A. Hann James, Clerk, Raleigh. 

Fayetteville, third Monday in March and September. Mrs. Lita C, 
Hon, Deputy Clerk, Fayetteville. 

Elizabeth City, third Monday after the second Monday in March and 
September. Lroyp 8S. Sawyer, Deputy Clerk, Elizabeth City. 

New Bern, fifth Monday after the second Monday in March and Sep- 
tember. Mrs. Matitpa H. TuRNER, Deputy Clerk, New Bern. 

Washington, sixth Monday after the second Morday in March and 
September. GEo, Tayrtor, Deputy Clerk, Washington. 

Wilson, eighth Monday after the second Monday in March and Sep- 
tember. Mrs. Eva L. Younc, Deputy Clerk, Wilson. 

Wilmington, tenth Monday after the second Monday in March and 
September. J. Doveias Taytor, Deputy Clerk, Wilmington. 

OFFICERS 
JULIAN T. Gaskin, U. 8. Attorney, Raleigh, N. C. 
SAMUEL A, Howarp, Assistant U. 8. Attorney, Raleigh, N. C. 
Irvin B. Tucker, Jr., Assistant U. 8. Attorney, Raleigh, N. C. 
LAWRENCE Harris, Assistant U. S. Attorney, Raleigh, N. C. 
Miss JANE A. Parker, Assistant U. S. Attorney, Raleigh, N. C. 
B. Ray Conoon, United States Marshal, Raleigh. 
A. Hanp JAMES, Clerk United States District Court, Raleigh. 


MIDDLE DISTRICT 
Terms——District courts are held at the time and place as follows: 
Durhain, fourth Monday in September and fourth Monday in March. 
Henry ReywNotps, Clerk, Greensboro. 
Greensboro, first Monday in June and December. HENRY REYNOLDS, 
Clerk: MyrtLe D. Coss, Chief Deputy; LiLL1an HaRKRADER, Deputy 
Clerk; Mrs. Berry H. GeRRINGER. Deputy Clerk; Mrs. RutH Starr, 
Deputy Clerk. NELSON B. CASSTEVENS, Deputy Clerk. 
Rockingham, second Monday in Mareh and Septemnber. Henry REYN- 
OLDS, Clerk, Greensboro. 
Salisbury, third Monday in April and October. Henry REYNOLDS, 
Clerk, Greensboro. 
Winston-Salem, first Monday in May and November. HEenry REYNOLDS, 
Clerk, Greensboro. 
Wilkesboro, third Monday in May and November. HENRY REYNOLDS, 
Clerk, Greensboro; C. H. Cow Les, Deputy Clerk. 
OFFICERS 
Epwin M. STANLEY, United States District Attorney, Greensboro. 
LAFAYETTE Wirliams, Assistant U. 8S. District Attorney, Yadkinville. 
Rosvert L. Gavin, Assistant U. 8S. District Attorney, Sanford. 
H. Vernon Hart, Assistant U. 8. District Attorney, Greensboro. 
Miss EpitH Hawortu. Assistant 1. S. District Attorney, Greensboro. 
Wa. B. Somers. United States Marshal, Greensboro. 
Henry ReyNotns, Clerk U. 8. District Court, Greensboro. 
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UNITED STATES COURTS. 1x 


WESTERN DISTRICT 


Terms—District courts are held at the time and place as follows: 
Asheville, second Monday in May and November. TuHos. E. RHODEs, 
Clerk ; WILLIAM A. LYTLE, Chief Deputy Clerk; VERNE H. BaRtTLeEtTT, 
Deputy Clerk; M. Louise Morrison, Deputy Clerk. 
Charlotte, first Monday in April and October. Enva McKNIGHrT, 
Deputy Clerk, Charlotte. Ste J. REDFERN, Deputy Clerk. 
Statesville, Third Monday in March and September. ANNIE ADER- 
HOLDT, Deputy Clerk. 
Shelby, third Monday in April and third Monday in October. TuHos. E. 
RHOovsEs, Clerk. 
Bryson City, fourth Monday in May and November. THos. BE. RHODEs, 
Clerk. 
OFFICERS 
JAMES M. Ba.tey, Jr., United States Attorney, Asheville, N. C. 
Fate Bea, Ass’t U. S. Attorney, Charlotte, N. C. 
Roy A. Harmon, United States Marshal, Asheville, N. C. 
TxHos. E. RHopDEs, Clerk, Asheville, N. C. 


LICENSED ATTORNEYS 


1, Edward L. Cannon, Secretary of the Board of Law Exéminers of the State 
of North Carolina, do certify that the following named persons have duly 
passed examinations of the Board of Law Examiners as of the 7th day of 
August, 1954: 


ADAAS) 3) OSEPIL AVL E Noa) Re diietaiess visas Dense nacah aon ceeee Chapel Hill. 
ANDERSON, EUGENE Moore, JR. we. ise initia nmeneeuetnae ooo Charlotte, 
ASHLEY, WALLACE, oD Re scsosscstseserevenss dsueicacrelanmadetayes ete eeconies we es sinithfield. 
TREATS CIN RES: TIE WIEN ¢ vl hi ciex ci tachoeecneietiartnns inaatrehais weow Raleigh, 
Bit. DEANE, PLANAER as cdomiahee ducati Sore te tanceaebareaaah voeeeeChapel Tl. 
TROND Layne a) eit ceeutenens Sicdtnentraias sti ynatacatoa nannies Se ee Tarboro. 
ROCK os) OTL NE ANOR ect testi dete wba ualeasurin sialon nectar ape ed ue SoMa: »ALoeksville. 
BROOKS, SIDNEY BARCLAY...cccccceccssseess oe Risidesduntnsageleratwagetes Saati Wilson. 
BROWER ESI PIRI acclic ticecchs ererioutaaGines hekciweweiannase . Winston-Salem. 
Brown, BRUCE JOUNSTON we Re rer ETT es svobecennies eeu Asheville. 
CALLOWAY,. VERN DAN IED J Ro udastoinaites AAT sacenaunnianaue as Tr rere Durham. 
CANADY: VAT PROWL ccocusins sehagnoasCuatives gusasias Gicagh suk dutinaenseiwemuon te. ull ese 
CARTRETIIERS) CATE. ALA TINIE aireciistiaieen tie Hivddderaeseoidadaapmraee x eCNSD O10; 
CITANDELER;: -GERATD REID i aissiicanionaen ostonens iGo tedea danwekiseaseenaens Albemarle. 
COMPLON, JOSEPIT BLALOCK...... Chee atuneemees Sieusehiaeaamean sisdedihnertects WLONTOR, 
Davis, CLAUDE DAVID........ sone heraeken acasaaanioatenaees sob wamsincituaas woes ASheVille. 
DENN: BEWOO AICDONAT Dy a) Ry sicatrcianarc, ‘sacsantadatiineen oer NOW Bern. 
TENNIS. SPENCE IBV RON ised coeticsesamncecnnntincens Muir ais waste aS Our. 
PAnUISG NANCY FIEREDSiiaieteawnnas uagsuekeedenneton? ee rrr Raleigh. 
Faas. Tie M As: AICUEAN nice netics = saat ehaiad aan ees igepeh ti shiees North Wilkesboro. 
CGisson, Boyce Grrer, JR. ow. soumadepeteeees Speagicseaue tess Syste nmenmean Mooresville. 
FORDON,. (GEORGE. WASTIING TON isis cccntontticcncconisjenes seccvseeessarres AF POCNSDOLO., 
GRiFFIN, KENNETH ADOLPTIUS......... duaateastaadaaniaaenianweraeait sesadaraveee ODCOMU, 
HAMLIN, LEWIS PORTER, JR. ccs adiedesataneacente Pieteadieimetiseh cones Salisbury. 
HARRELI« BERNARD: ALLE Nba nests esate Geena eaten we Ahoskie. 
HENNESSER. JOSEPIL PLESS........... atignuaitoraiee Matedeae? icateaseaeais oioeeraan vitae Marion. 
HENRY. EVERETT LAWRENCE visicceviccsscces: sh dire atlateue tuted awedavaneania veces LN Derton, 
TIIGGINS, JON TITOMAS.......0.00 ciate teadeneeiaes: ate ees naeuiunc’ sahara Buea Greensboro. 
TirGitt; ROBERT STCBUSiewisack tua Nautionaaese el ionstanetes Adamereneeraeeian Henderson, 
FLOOPER: J] OLIN ORVILT AS castasssonn ivesvessatie. Siaeita auciwains fiuaiaadeimniions . Morganton, 
HUTCHENS, JOTIN GROVER...... ce pac tncettasteoaeuted bivete lee onmameent edene High Point, 
HYpbr, JIERBERT LEK.........0. rer Ledeadereiaeseareniatisecssownsuees Kaecamenle MES IIe 
INGRAM, JOWUN RANDOLPII..... Bin Serge stnt at diated peona duane aebaviwetees vere ASHODOLO, 
JOWMNSON, CLYDE BRADLEY......ccceseeeen ees eer Pied stUeiathesetaniete Benson. 
JOMUNSTON, Huci WOLFE.......... eect aabTse Ate PAINeP TON: 
JONES, DURWARD SPENCER.....ceccsccseseeees daeutthisattietasd hike THOT Ole malieis 
IKELLY., WALTER RICIIARD, JR. vce: bhicnshi bei isteheceenan te Cherryville. 
ISENNEDY; ANNIE TDROW N istics ecco: wowncteauaeaceret Se Dilaeai Winston-Salem. 
ISESTAIL, SANFORD PERRY) J Re cineatsetsortsrrearestisiens Cslesue ern High Point. 
ISNOTT, WILLIAM ALLAN... ee Meaeeiebavtepaks etapa Rr ere Arr ere Kinston. 
LANE-RETICKER. EpWarpd DONALD.......... Sbsgeineiw star aeeaeecue ise: er Chapel Hill. 
AASSTTERS JLAAIBS: TGBON A RD sccosesieedvnnceetectacaverelatiiderine Cestaencsewiecanntioiiess Durham, 
LEDFORD; RUBY: DAPTIENEseuintnniiintacsncenes ss Seqebecn ea tel seis Salsa sule on vee dshenbore. 
Tse NDZ: JOE VERE, (CRAVEN 5. 2) Ra. tie iiaiasiascs ngakrdi Usted edineanenihaapeivel eas Asheville. 
EBWvIs. ELARRESON faiscessetatsuyiiicwusciaduraeasascuniuens est tladyeh te lassareriarsaemmonaeee Cashiers. 
Marcus, HArvEY WARDMORE,.......c Map taetacieteeustmeome Del iL, 
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LICENSED ATTORNEYS. Xl 


MITCHELL, GEORGE CREE....... lectenciiaet saveconsees seresseesstecrerssssscerseeese WaKE Forest. 
MITCHELL, WILEY FRANCIS, JR. wiccs.ccscessssccesnecsceveavscatenseactens ovens LOUNLSVille, 
ALITCHEM,-. WADE: WORTED, ab Ri iio iss danciaeneesacadind extn adecisecttaveteen Jowell. 
MYREN, RICHARD ALBERT.......... ss gk sluk Su dev acu eraabcatansesueniesesemntimes ean A POL ble), 
NICHOLSON, WILLIAM MOORE, [IT].......ccccccccccecccssseccenssecerseensenenas wee Charlotte. 
NICOL, RODERICK MACLATCHIE......cccccsssccsssscrcsvsevssscesestcerrsrecsescosrenree OX INGTON, 
OOTY Ey LON ac ccstuocnsscupucsonanedeesectresaasnwames vas ace satis ah cevsdeieideossesstabeeiened Durham. 
ORR) WILLIAM. SV ALEA CH axisebutiscin slimes ean ndeanenaanitianceunaeS CNV ALLO: 
OWEN, FRANCES: JEAN N Bisaisiiheiessnscctndersasetieeveste Monsetniecgnatotn GID SON 1G: 
OWEN, LESTER WARREN......ccccsssccceeesceseerees “gtlSalidtansasiesedweses Sina teats stat Durham. 
PALMER, HORACE WILLIAM,.....00. ve alate eer natmnalss Wea icccasels wees Chapel Hill. 
PRESTON, EDWIN SMITH, JR. vcccccsccccssccsecsees Be oer sdeveVinweinadsmaiiins Raleigh, 
PRIDGEN,,.. ELTON” CEA UDB x tamuiesicaeiwns wi da saiGs saa tes eae noNaeureuig ies ppelina. 
PULLE SN; eCCIU SW IDR ON taitivinns oie wlines pest Mesmeaiaet isteiwtasesser AtOCkKY ATOUIT: 
RAMSEUCR, SIONAL? THAR Lispinceitsscie dziwiiarieueon savant dieoe DOLE V VAiLLLO: 
RAMSEY, EARLE GENE....ccccccsceuseccseevess Be er ere Sutasanaindeinties woo Chapel Hill. 
Ricks, WALTER EDWARD...... etre oer sb ansshe cubensis eaenerhidass vee DULhani, 
SANDERS, JOTN LASSITER.........0.. aetusiianatages ih Se rauthcennsta Saxe vbinenienouaden Four Oaks. 
SANSONE, JOSEPH ANTHONY. ...cccceccceeeees ndghnseoaasaoes Soca eigunnconaeaee wow DULrlington. 
SINGLETON, RUDOLPH GRANTLEY, JR. w., ie seiaasacouaseamunes wooo kayetteville. 
STEED, THOMAS WARWICK, JR... ‘ete totes cevaaaes iss beatae ueaiaiee: Raleigh. 
STURGES,. WILLIAM WATTS ci ciiveses seas iantitieedcces tea oanvaac DALlOtte: 
SUTTON, NATITAN EDWIN..........8 Ate tektites oh eaasaaaeeene igeewineese toe La Grange. 
TATE, SARAH LINDSAY........ccc00000 biahaeenee vedudes Pasodiicosehe ssi Petite hee tete aegis Charlotte. 
TOMAS, ATVIN: AN BETA iis tcsicictecorsuecatnrdieieunaietacemetomnnrowd VY LUSEOle Lei: 
THORNBURG, Lacy HERMAN... sdaebe Sulanligl nth eacasgaewsiss tiluiievinawssacce el UNLETSVALle, 
TILLMAN, DANIEL THOMAS... Si uiilaeden du vavetseuaeaa dan pions sanexcauence .Wadesboro. 
WAGGONER, WILLIAM JOHNSON .......ccccrscrvesctcuvesscrenseaees sibtepeicases woo SALISDULY. 
WALDEN, CARROLL WASHINGTON, JR, ..cccccccceseccsescesscaueeeens SiAsidatouieas Lumberton, 
WARD, NENNEDY: WOOTEN csi tieacinaranttantee Giiwatintianetan: cre wNew Bern. 
WWELES; DEWEY: VWOAL LACE cs tives Succaetae ccc seeeceetiseeeeseresseerer tA ONCersoll, 
WIHITE,- WILLIAM WRAY, od Re dssssdicciesseenaes seahethus avuaeainbenatovates wee Wake Forest. 
WILLIAMS, CHARLES ELLIS, JR. w.cccsccesccsseseceesanseees bach ea, abil ee rete, Lexington. 
Woop, CHARLES BARNETTE,......cccscccceeeees Maghiteineiiees ge fesatndua cece woo ROXDOLO. 
YARBROUGH, JACK DIXON...... sedweacedeaaecuiaetens Saenicdiveritate Ueda ncantes woo FLeNCersonyville, 
VOCNG: HOM AS. Lak Beiivapdceicveisasen cd eaioenauta Sulcamilacsies ieseereeeee ZONING TON, 


re ee 


BY COMITY: 


FARMER, AITATTITEW 8S... secular terinbiax wo Hendersonville from Obio. 
JOYCE, PATRICK CYRIL) a Re senteenivndasans inceeWianwolian Winston-Salem from New York. 
MORGAN, ROBERT B. oes eipling from South Carolina. 
WINGER. AMIAURICE, JR. ...cecceceeee Siiauchatewn tata qari Asheville from New York. 


Given over my hand and the Seal of The Board of Law Examiners this 2nd 
day of December, 1954. 
Epwarp L. Cannon, Secretary, 
(OFFICIAL SEAL) Board of Law Heaminers, 
State of North Carolina. 
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CASES 


ARGUED AND DETERMINED 


SUPREME COURT 
NORTH CAROLINA 


SPRING TERM, 1954 


JAMES E. McPHERSON, InpivinvaLty, as MaNnacGine TRUSTEE, DONOR OR 
TRUSTOR, AND IN ALL OTHER CAPACITIES; THELMA P. McPHERSON, 
INDIVIDUALLY, AS DoNorR oR TRUSTOR, AND IN ALL OTHER CAPACITIES; 
DORIS LUCILLE McPHERSON KIRKLAND anp Huspanp, W. RU- 
DOLPH KIRKLAND: MAUD CAMILLA McPHERSON HULLE anv Hvs- 
BAND, RUSSELL M. HULL; JOSEPH EDWARD McPHERSON, APPEARING 
BY His Next Frienp, RUSSELL M. HULL, axnpn MARGARET DIANA 
McPHERSON, APPEARING BY HER Next Frigenp, RUSSELL M. HULL, v. 
FIRST & CITIZENS NATIONAL BANK OF ELIZABETH CITY, N. C.; 
F, T. HORNER, ADMINISTRATOR OF THE Estate or O. FE. McPHERSON, 
DECEASED; ANNE G. McPHERSON, ADMINISTRATRIX OF THE ESTATE OF 
D. W. McPHERSON, Decrasep: ANN CATHERINE KIRKLAND, MARI- 
LYN MecPHERSON KIRKLAND, R. M. HULL, JR., PATRICIA DEE 
HULL; anno KILLIAN BARWICK, Guarptan AD LITEM or ANN CATH- 
ERINE KIRKLAND, MARILYN McPHERSON KIRKLAND, R. M. HULL, 
JR. AND PATRICIA DEE HULE; anp Att OTHER PERSONS, FIRMS OR 
CORPORATIONS, IN ESSE OR Not IN BEING, WHO ARE Now or MIGHT By ANY 
CONTINGENCY BECOME BENEFICIARIES OF OR ENTITLED TO ANY RIGHT, TITLE 
oR INTEREST IX, OR AUTHORITY IN CONNECTION WITH THE JAMES E. 
MecPHERSON TRUST CreEatreD BY INSTRUMENT RECORDED IN Book 111, 
PAGE 558, OFFICE OF THE REGISTER OF DEEDS OF PASQUOTANK COUNTY, AT 
ELIZABETII City, N.C. 

(Filed 7 April. 1954.) 


1. Wills § 38h: Trusts § 3a— 


If there is a possibility that a devise or grant of a future interest may 
not vest within 21 years plus the period of gestation after some life or lives 
in being at the time of the creation of the interest, the devise or grant is 
void by operation of the rule against perpetuities. 


bo 
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2. Trusts § 3a— 


"0 


A grant of property to the trustee in an irrevocatle trust with provision 
that upon the death of trustor’s last surviving grandchild the trust should 
terminate and assets thereof should be distributecl equally to the legiti- 
mate heirs of trustor’s grandchildren is void by operation of the rule 

gainst perpetuities, it appearing that grandchildren of trustor might be 
born at any time during the next 50 years or more after the execution of 
the trust. 


Appeal and Error § 1: Infants § 1— 


When it appears in an action for the interpretation or reformation of a 
trust instrument that the judgment below affects the interest of possible 
unborn children of trustor, the Supreme Court, in the exercise of its super- 
visory powers, will protect ex mero motu the interest of the persons 
in posse. 


Infants § 12— 


In the absence of statute, an unborn infant cannot be made a defendant 
in an action and be represented by a guardian ad Jitem. G.S, 41-11.1. re- 
lates to representation of infants in proceedings involving the sale, lease, 
or mortgage of property but not to actions adjudiceting the interest taken 
by persons in posse under a trust instrument. 


Same: Trusts § 38a: Wills $ 39: Judgments § 29—- 


The principle of virtual representation is in derogation of the general 
rule that a judicial decree does not bind persons net before the court, and 
the principle must be applied with great caution. 


Same— 


The principle of virtual representation of persons in posse applies only 
when living persons who have a privity of estate, or a similar or common 
interest with the persons in posse, are before the court, and this fact should 
appear from the pleadings. 


Same—-Decree in this suit for construction and reformation of trust held 


not binding on persons in posse not haying virtual representation. 


Trustor executed an irrevocable trust for the benefit of his children 
in esse and in posse, and their children, with further provision for the 
termination of the trust and the distribution of the corpus upon the death 
of frustor’s last surviving grandchild. In this aetion for the construction 
and reformation of the trust instrument. judginent was entered that the 
provision for the vesting of the corpus contravened the rule against perpe- 
tuities, and a modification of the trust so as to provide for the vesting of 
the corpus within the limits of the rule against verpetuities. but which 
exeluded any benefits to possible unborn children of trustor, was approved. 
Held: Coneeding that the modification was to the interest of the trustor’s 
children in esse and trustor’s grandchildren, the interest of the trustor’s 
unborn children is repugnant to the interest of his children in esse, and 
therefore trustor’s unborn children were not before the court by virtual 
representation, nor conld they be represented by the guardian ad ltem, 
and therefore the judgment is not binding on possible unborn children of 
trustor, 
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8. Evidence § 6—~ 
Under the common law rule it is presumed that any person may have 
issue so long as he lives. 


APPEAL by Killian Barwick, guardian ad litem, from Morris, J., Resi- 
dent Judge and Judge holding the courts of the First Judicial District, at 
Chambers in the courthouse in Currituck, 30 December, 1953. From 
PASQUOTANK, 

Civil action for interpretation and reformation of trust instrument, 
involving application of the rule against perpetuities. 

On 26 December, 1944, the plaintiff James E, McPherson executed a 
declaration of trust which was duly registered three days later in the 
Public Registry of Pasquotank County. It is recorded in Deed Book 111, 
page 558 et seg, This instrument, hereinafter referred to as Exhibit A, 
is in summary as follows: 

“Turis Dectaration or Trust, Made ... by James E. McPherson, 
of the County of Pasquotank, State of North Carolina, establishes and 
declares the following trust, to wit: 

“1. The trust shall be called Tur James E, McPuHeErson Trust. 

“9. The beneficiaries shall be: Doris Lucille McPherson, Maud Camilla 
McPherson, Joseph Edward McPherson, Margaret Diana McPherson, all 
other legal children of the donor which may be hereafter born, or their 
survivors or children, 

“3. The donor, in consideration of the premises and of other consider- 
ations, hereby passing, conveys, assigns, sets over and transfers to the 
trustand ... the trustees thereof hereinafter named the following stocks 
which at the close of business as of this date had the following value: 
(Then follows description of stocks of the value of $30,000.00) and such 
other gifts as the donor or any other person may make to the trust from 
time to time. 

“The donor does hereby irrevocably renounce forever any and al! 
claims to ownership in and to the assets or gifts he has or may hereafter 
give or convey to said trust including the dividends or profits arising 
therefrom. ... 

“4, The First and Citizens National Bank of Elizabeth City, North 
Carolina, is hereby designated the depository for the funds and securities 
of this trust. 

“5. It is hereby provided that as soon hereafter as . . . is propitious 
and advantageous so to do, the managing trustee ... or the trustees 
shall invest fifty per cent of the assets of the trust in real estate, it being 
the intention of the donor that approximately fifty per cent of the assets 
of said trust shall consist of real estate. 

“6. James E, McPherson is hereby named, designated and appointed 
as the managing trustee of this trust so long as he shall live or be capable 
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of handling the same. In case of the death or voluntary or involuntary 
relinguishment of his trusteeship by the said James E. McPherson, the 
management of the trust shall be vested in three trustees who shall be as 
follows: The First and Citizens National Bank of Elizabeth City, C. E. 
McPherson of the City of Elizabeth City, North Carolina, and D. W. 
McPherson of the Town of Littleton, North Carolina, who shall manage 
the trust jointly in accordance with the provisions of the same hereinafter 
set forth, . . .” This paragraph also provides for the perpetuation of the 
trust—filling vacancies and appointing successor trustees—and makes 
provision for compensation of the trustees. 

“7, The beneficiaries shall share and share alike as to any and all 
income from the trust and any liquidations of its assets so that while there 
is only one trust the beneficiaries are several and each beneficiary is 
entitled to his or her aliquot part thereof whether it be the income arising 
from the trust or the corpus of the estate. The income from the assets of 
the trust shall be distributed as hereinafter provided and if there remain 
any surplus it shall become a part of the corpus of the estate or an addi- 
tional distribution made thereof as in the judgment of the managing 
trustee... or... trustees shall seem best.” 

8. This paragraph gives the trustees discretionary authority to sell 
assets and make changes from time to time in investments. 

“9, The trust shall be operated for the benefit of the children of the 
donor hereinbefore named and those legal children hereafter born, and 
their children (the donor’s grandchildren) and at the death of the last 
child of the primary beneficiary (the last living grandchild of the donor) 
the trust shall be terminated and the assets thereof distributed equally to 
the legitimate heirs of the primary beneficiaries’ children per stirpes and 
not per capita. Should one or more of the primary beneficiaries have no 
legitimate children then his or her part shall be equally divided between 
the survivors, however, per stirpes and not per capita, provided, however, 
that an adopted child shall inherit equally with a blood child.” 

10. This paragraph makes available for each of the donor’s children 
and grandchildren moneys for each of them to complete his or her educa- 
tion through college and professional school. The trustees are also di- 
reeted to make contributions to the beneficiaries when they marry, on 
birth of children, and when they “start working,” the amounts of these 
contributions to be in accordance with a stated formula based on the 
amount each beneficiary (child or grandchild) earns from his own work 
or business. However, the trustees are given broad discretionary power 
to vary the formula “to the end . . . there may be no actual suffering or 
hardship or unequal distribution of this trust.” 

11. This paragraph authorizes the trustees to invade the corpus of the 
trust when income is insufficient to meet disbursement requirements. 
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“12, Having in mind that while this trust is singular but the primary 
beneficiaries are several, and that each primary beneficiary has his or her 
aliquot part therein, it 1s provided that the grandchildren provided for 
herein shall only share in the aliquot part of his or her parent, and that 
such allowance as may be drawn in accordance with the provisions of this 
trust shall be charged to the part originally set up as belonging to his 
or her parent.” 

13. This paragraph prescribes requirements as to fidelity bonds for 
the trustees. 

Between 26 December, 1944, and 2 January, 1950, James E. McPher- 
son and wife, Thelma P. McPherson, made further conveyances and 
gifts to the trust, consisting of cash, corporate stocks, and lands, of the 
aggregate value of $216,850.00, in addition to the initial $30,000.00. 

On 3 January, 1950, the plaintiffs James E. McPherson and wife 
executed an instrument in writing, later registered in the Public Registry 
of Pasquotank County in Book 141, page 89, purporting to amend “The 
James E. McPherson Trust,” and directing annual payments of $600.00 
to the Elizabeth City Chapel of the Church of Jesus Christ of Latter 
Day Saints. 

The plaintiffs instituted this action on 3 November, 1953, alleging in 
their complaint in pertinent part as follows: 

“First: That James E. McPherson, age 53, is the husband of Thelma 
P. McPherson, age 48, and that said parties are the parents of Doris 
Lucille McPherson Kirkland, age 28, the wife of W. Rudolph Kirkland, 
age 28, and Maud Camilla McPherson Hull, age 26, the wife of Russell 
M. Hull, age 29, and Joseph Edward McPherson, age 20, unmarried, and 
Margaret Diana McPherson, age 11. That Doris Lucille McPherson 
Kirkland, Maud Camilla McPherson Hull, Joseph Edward McPherson 
and Margaret Diana McPherson constitute all of the children of the said 
James E. McPherson ard wife. 

“Seconp: That Doris Lucille MePherson Kirkland and husband, W. 
Rudolph Kirkland are the parents of Ann Catherine Kirkland, age 4, and 
Marilyn McPherson Kirkland, age 2; that Maud Camilla McP. Hull and 
husband, Russell M, Hull, are the parents of R. M. Hull, Jr., age 2, and 
Patricia Dee Hull, age :hree months. 

“Turrp: That on December 26, 1944, plaintiff James E. McPherson 
executed ... that certain Declaration of Trust (herein referred to as 
Exhibit A) ... That D. W. McPherson, named in paragraph six as 
one of the trustees of said trust, has since died, and Anne G, McPherson, 
his wife, is administratrix of his estate; that O. E. McPherson, named 
in said section as one of the trustees of said trust, has since died, and 
F, T. Horner, Jr., is the duly appointed and acting administrator of his 
estate. 
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“Fourtn: That neither the First & Citizens National Bank of Eliza- 
beth City, . . . O. E. McPherson nor D. W. McPherson have ever quali- 
fied as trustee of said trust, or ever acted in said capacity. ... That 
James E, McPherson, designated in paragraph sixth of said trust agree- 
ment as the managing Trustee of this trust, is one of the plaintiffs herein 
and has had the sole management and authority in connection with said 
trust throughout its existence.” 

“TweLrru: That said donors (James E. McPherson and wife, Thelma 
P. McPherson) have heretofore irrevocably renounced any and all 
claims or right to ownership of or interest in any ancl all of the assets or 
gifts which he or she may have heretofore donated, transferred or con- 
veyed to said trust, including all dividends, profits or other income arising 
therefrom. That it was the intention of said donors to make their four 
children, named in Exhibit A, the primary beneficiaries of said trust, 
and, in the event each child live to age 35, the sole beneficiaries thereof, 
with the unexpended benefits provided for each child descending to his or 
her issue, per stirpes, in the event of death prior to age 85. That by 
reason of the mistake of the draftsman, or the mutual mistake of the 
parties, the said instrument, Exhibit A, does not set out the true and real 
intent of said donors. That Section Nine of Exhibit A provides that said 
trust shall continue until the death of the last grandchild of donors, and 
thereby violates the rule against perpetuities, by reason of which the said 
provisions of said trust agreement are void in so far as they attempt to 
extend benefits in said trust fund beyond the primary beneficiaries, the 
children of donors. 

“TurrTEENTH: That some provisions of the said original trust agree- 
ment, Exhibit A, are vague, uncertain, ambiguous, contradictory and 
require interpretation and clarification by this Honorable Court. 

“FourTEENTH: That it was the intention of said donors and particu- 
larly the said James E. McPherson to create and establish the . . . trust 
in accordance with that certain trust agreement, designated Exhibit H, 
dated the 30 day of October, 1958, a copy of which is attached to this 
complaint... That ... Exhibit H, and the provisions thereof, are in 
accordance with the wishes and intentions of said donors, and plainly 
and clearly express the provisions of the original trust agreement which 
are legally valid and effective, and all parties having a valid interest in 
said trust have consented to the modification and amendment of the trust 
agreement as set out in Exhibit H. (The pertinent parts of Exhibit H 
are hereinafter set out.) 

“FirreentH: That James E. McPherson, managing trustee of said 
trust, who has been serving as such ever since said trust was created, 
desires, needs and requests the advice, and direction of this Court relating 
to the rights and interest of the beneficiaries thereunder in order that he, 
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or his successor as the trustee of said trust, may properly perform his 
duties thereunder. That, in equity and justice, the said declaration of 
trust should be reformed to speak the true intention of the parties, which 
intention was to make the children of the said James E. and Thelma P. 
McPherson the primary beneficiaries of said trust and entitled to the 
benefits and proceeds thereof as set out in Exhibit H. 

“SIXTEENTH: That at the time of the execution of the original trust 
agreement, Exhibit A, the said James E. McPherson enjoyed good health 
and was physically able to serve as managing trustee of said trust. That 
the said James E. McPherson feels that he is now physically unable to 
perform the duties of managing trustee of said trust and, therefore, 
desires to resign as such, and requests that the Wachovia Bank & Trust 
Company, of Raleigh, North Carolina, be appointed as sole trustee of 
said trust. That the said Wachovia Bank & Trust Company, as trustee 
of said trust, shall be vested with title to all the property now held in 
said trust and shall have and possess all the powers, rights, discretions and 
responsibilities set forth in Exhibit H. That the said Wachovia Bank & 
Trust Company has a trained, experienced trust department, fully eapa- 
ble of administering said trust, and has indicated its willingness to accept 
the appointment as trustee of said trust. That all parties having a valid 
interest in said trust have consented to the appointment of said Wachovia 
Bank & Trust Company as the sole trustee of said trust. 

“WHEREFORE, Plaintiffs pray that the said original trust agreement 
be reformed to speak the true intent of the parties; that the provisions of 
said trust agreement contrary to the rule against perpetuities be adjudged 
invalid and of no effect; . . . that the validity, foree and effect of said 
trust agreement be adjudged and determined; that Exhibit H be adjudged 

. a correct and proper statement of the legal provisions of said trust 
agreement and ... to be in full force and effect; .. .” 


Exursit HH. 


“Tuts [NpENtTuRE, Made this 30th day of October, 1953, by and between 
James E, McPuerson of the County of Pasquotank, State of North 
Carolina, (hereinafter sometimes referred to as ‘Settlor’) the first party, 
and Wacnovia Banx & Trust Company, a North Carolina corporation, 
having its principal office in the City of Winston-Salem, North Carolina, 
as Trustee, (hereinafter sometimes referred to as ‘Trustee’) the second 
party, WITNESSETH : 

“Wuerkas by an instrument bearing date on the 26th day of December, 
1944, (hereinafter referred to as the ‘trust instrument’) the Settlor estab- 
lished a trust known as THe James E. McPuerson Trust, and 

“Wuereas by an instrument of like date Thelma P. McPherson, wife 
of the Settlor, declared her intent to, and did, become a donor to said 
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trust, and she has consented and agreed to the execution and delivery of 
this Indenture, as evidenced by her signature hereto subseribed; and 

“Wuereas the said James E. McPherson, who was designated and 
appointed in said trust instrument as the managing Trustee of said trust, 
has resigned as such, and O. E, McPherson and D. W. McPherson, two 
of the three trustees therein designated and appointec. to sueceed the said 
James E. McPherson as Trustee, are both deceased, and the First and 
Citizens National Bank of Elizabeth City, the third of said successor 
Trustees, has expressed its desire not to qualify as Trustee of said Trust, 
and it is therefore necessary to designate and appoini a successor trustee 
of said Trust, and the said Wachovia Bank and Trust Company has con- 
sented and agreed to serve as such; and 

“WHeEREAs in accordance with certain provisions of said trust instru- 
ment, payments are to be made under certain conditions to the beneficia- 
ries therein designated for their education, acquisition of homes, entering 
into business, having children, ete., but in paragraph 7 of said trust in- 
strument it is specifically provided that such beneficiaries shall share and 
share alike as to any and all income from the trust and any liquidations 
of its assets, and the provisions of said trust are accordingly conflicting 
and ambiguous and require clarification and modification; and 

“Wuereas the Settlor has recently been advised that said trust instru- 
ment violates the rule against perpetuities, and it is believed that the 
interests of the beneficiaries of said trust will be promoted and that no 
one will be deprived of any valid interest under said trust instrument 
through the modification and amendment thereof as herein provided, and 

“Wuereas all the primary beneficiaries of said trust have consented 
and agreed to the modification of said trust instrument as herein set 
forth, as evidenced by their signatures hereto subscribed; and 

“Whereas it is intended that this indenture shall not become effective 
unless and until the execution and delivery hereof shall have been duly 
authorized or approved by a court of competent jurisdiction of the State 
of North Carolina ; 

Now, THEREFORE, in consideration of the premises, it is stipulated and 
agreed that said trust instrument shall be, and the same is hereby modi- 
fied and amended so that the same will read and provide as follows (all 
the provisions of said trust instrument being hereby superseded) : 

“For and in consideration of the love and affecticn which the Settlor 
bears toward the beneficiaries hereunder, the Sett.or has transferred, 
assigned, conveyed, sct over and delivered, and does hereby transfer, 
assign, convey, set over and deliver, unto the Trustee the securities and 
property described in “Schedule A” hereto attached, (showing the net 
assets of the trust to be $380,923.71 as of 31 December, 1952) .. ., but 
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in trust, nevertheless, for the uses and purposes and subject to the terms, 
conditions and provisions hereinafter set forth. 


ARTICLE I, 


“The Trustee shall divide the trust property into four separate trusts 
of equal value, and shall hold, manage, control, invest and reinvest the 
property in each trust, and shall collect all the income therefrom, and 
shall pay, out of such income, all proper expenses, charges and taxes 
connected with the ownership, management, administration and upkeep 
of the property in such trust, and shall use and distribute the remaining 
or net income and the principal thereof as hereinafter provided, 

“(a) The Trustee shall, from time to time during the term of one of 
said trusts, pay to, or expend for, the benefit of, the Settlor’s son, Joseph 
Edward McPherson, if he is living at the time of the respective income 
distributions and has not previously attained the age of twenty-one years, 
so much of the net income . . . or principal of said trust as the Trustee, 
In its discretion may deem necessary or advisable in order to provide for 
his suitable support, care, maintenance and education, and any unex- 
pended balance of said income shall be added to the principal of said 
trust. If the said Joseph Edward McPherson is living at the time of the 
respective distributions, and has previously attained the age of twenty-one 
years, the Trustee shall pay to him, quarter-annually (or more frequently 
if the Trustee deems it advisable), the entire net income of said trust. 
If and when the said Joseph Edward McPherson lives to attain the age 
of twenty-five years, the Trustee shall pay over and distribute to him, 
free and clear of all trusts, one-third of the then existing principal of 
said trust. If and when the said Joseph Edward McPherson lives to 
attain the age of thirty-five years, said trust shall fully and finally termi- 
nate, and the Trustee shall pay over and distribute to him, free and clear 
of all trusts, the balance of the principal of said trust, together with any 
undistributed income thereof. In the event of the death of the said 
Joseph Edward McPherson prior to his attaining the age of thirty-five 
vears, the Trustee shall, frorn time to time during the remaining term of 
said trust, pay to or expend for the benefit of, such of the said Joseph 
Edward McPherson’s issue (to the exclusion of any one or more of such 
issues) as the Trustee, in its discretion, may determine, so much of the 
net income ... or principal of said trust as the Trustee, in its discre- 
tion, may determine, in order to provide for the suitable support, mainte- 
nance, care and education of such issue, and any unexpended balance of 
said net income shall be added to the principal of said trust. Said trust 
shall fully and finally terminate when (1) the property in said trust shall 
have been fully distributed as hereinabove provided, or (2) the said 
Joseph Edward McPherson shall have died, and all his issue, if any, shall 
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have each died or lived to attain the age of twenty-one years, or (3) 
twenty-one years shall have elapsed after the death of the said Joseph 
Edward McPherson, whichever of said events shall first occur; and unless 
the termination of said trust 1s occasioned by the full distribution of the 
trust property, any property then remaining in said trust (principal or 
income) shall be forthwith distributed, free and clear of all trusts, to the 
then living issue of the said Joseph Edward McPherson, per stirpes, and 
if there is no such issue, and any other issue of the Settlor is then living, 
to such other issue of the Scttlor, per stirpes, provided, however, that if 
any other trust or trusts is then existing hereunder for the benefit of such 
other issue of the Settlor, the property which, exceot for this proviso, 
would be distributed to such other issue, shall be added to and be admin- 
istered and distributed as a part of such other trust or trusts, Income to 
be treated as income and principal as principal; and if no issue of the 
Settlor is living at the time of such termination, said property shall be 
distributed to such person or persons (including any body politic) as 
would be entitled to take personal property from the Settlor in accordance 
with, and in the proportions provided by, the laws of the State of North 
Carolina in effect at the time of execution of this Indenture were the 
Settlor to die at said time owning sald property, and being intestate, un- 
married and without issue, it being the Settlor’s intention and direction 
that in no event shall any part of the principal or income of said trust 
revert to the Settlor or to his estate. 

“(b) The Trustee shall, quarter-annually (or move frequently if the 
Trustee deems it advisable), pay to the Settlor’s daugater, Doris MePher- 
son Kirkland, if she is living at the time of the respective distributions, 
the entire net income of one of said trusts. If and when the said Doris 
McPherson Kirkland lives to attain the age of twenty-five years, the 
Trustee shall pay over and distribute to her, free and clear of all trusts, 
one-third of the then existing principal of said trust. If and when the 
said Doris McPherson Kirkland lives to attain the age of thirty-five years, 
said trust shall fully and finally terminate, and the trustee shall pay over 
and distribute to her, free and clear of all trusts, the balance of the prin- 
cipal of said trust, together with any undistributed income thereof. In 
the event of the death of said Doris McPherson Kirkland prior to her 
attaining the age of thirty-five vears, the Trustee shail, from time to time 
during the remaining term of said trust, pay to, or expend for the benefit 
of, such of the said Doris McPherson Kirkland’s issie (to the exclusion 
of any one or more of such issue) as the trustee, in its discretion, may 
determine, so much of the net income ... or prine.pal of said trust as 
the Trustee, in its discretion, may determine, in order to provide for the 
suitable support, maintenance, care and education of such issue, and any 
unexpended balance of said net income shall be added to the principal of 
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said trust. Said trust shall fully and finally terminate when (1) the 
property in said trust shall have been fully distributed as hereinabove 
provided, or (2) the said Doris McPherson Kirkland shall have died, and 
all her issue shall have each died or lived to attain the age of twenty-one 
years, or (3) twenty-one years shall have elapsed after the death of ... 
Doris MePherson Kirkland, whichever of said events shall first occur; 
and unless the termination of said trust 1s occasioned by the full distribu- 
tion of the trust property, any property then remaining in said trust 
(principal or income) shall be forthwith distributed, free and clear of 
all trusts, to the then living issue of the said Doris McPherson Kirkland, 
per stirpes, and if there is no such other issue and any other issue of the 
Settlor is then living, to such other issue of the Settlor, per stirpes, pro- 
vided, however, that if any other trust or trusts is then existing hereunder 
for the benefit of such other issue of the Settlor, the property which, 
except for this proviso, would be distributed to such other issue, shall be 
added to and be administered and distributed as a part of such other 
trust or trusts, Income to be treated as income and principal as principal; 
and if no issue of the Settlor is living at the time of said termination, 
said property shall be distributed to such person or persons (including 
any body politic) as would be entitled to take personal property from the 
Settlor in accordance with, and in the proportions provided by, the laws 
of the State of North Carolina in effect at the time of the execution of 
this indenture were the Settlor to die at said time owning said property, 
and being intestate, unmarried and without issue, it being the Settlor’s 
intention and direction that in no event shall any part of the principal or 
income of said trust revert to the Settlor or to his estate.” 

(c) This section makes the same provisions for the Settlor’s daughter 
Maud McPherson Hull and her issue as section “(b)” makes for his 
daughter Doris McPherson Kirkland. 

(d) This section makes the same provisions for the Settlor’s daughter 
Margaret Diana McPherson and her issue as section “(a)” makes for his 
son, Joseph Edward McPherson. 

“(e) Any payment or payments of income ... or principal made by 
the Trustee pursuant to the broad discretionary powers granted the Trus- 
tee in the next four preceding paragraphs, designated (a), (b), (ce) and 
(d), shall not be construed as an advance and, accordingly, shall not be 
taken into account in any other distribution or distributions of income or 
principal made under this Indenture. 

“(f) In dividing the trust property into four separate trusts, as herein- 
above provided, the trustee may assign to the several trusts any property 
in kind, or any undivided interest therein; and the trustee may make joint 
investments of funds in the several trusts; and so long as it can be advan- 
tageously done, the trustee may hold the several trusts as a common fund, 
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tionately.”’ 

Articles II, III, IV, V, and VI of Exhibit H, covering six pages of 
the record, contain provisions which relate in the main to the administra- 
tion of the trust. These Articles are omitted as not being essential to 
decision. 

On 30 November, 1953, an order was entered by the court appointing 
Kilhan Barwick guardian ad litem for the minor devendants Ann Cath- 
erine Kirkland, Marilyn McPherson Kirkland, Russell M. Hull, Jr., and 
Patricia Dee Hull, “and as guardian ad litem for all other persons, firms 
or corporations, 7m esse or not in being, who are now or might by any 
contingency become beneficiaries of or entitled to any right, title or inter- 
est In, or authority In connection with, the James F. McPherson Trust 
created by instrument recorded in Book 111, page 55, office of the Regis- 
ter of Deeds of Pasquotank County, .. .” 

In apt time Killian Barwick, guardian ad litem, after duly accepting 
service of summons, filed answer denying that the declaration of trust, 
Exhibit .A, was executed by mistake or that it violates the rule against 
perpetuities and specifically averring that the intent of the donors is to 
be gathered from the language of the declaration of trust, rather than 
from Exhibit H. 

The defendants First and Citizens National Bank, F. T. Horner, Jr., 
administrator, and Annie G. McPherson, administratrix, although duly 
served with process, did not file answer or demurrer or otherwise appear. 

After the time for answering had expired, a jury trial was waived by 
the plaintiffs and the answering defendant, and it was agreed that Judge 
Morris might hear the cause out of term and out of the county, find the 
facts and render Judgment thereon. The cause came on for hearing and 
was heard at the courthouse in Currituck on 30 December, 1953. At the 
conclusion of the hearing Judge Morris found facts, made conclusions of 
law, and entered judgment, the gist of which follows: 


Finpinas oF Fact. 


“3... . That Doris Lucille McPherson Kirkland, Maud Camilla Me- 
Pherson Hull, Joseph Edward McPherson and Margaret Diana McPher- 
son constitute all of the children of James E. McPherson and wife 
(Thelma P. McPherson). 

“4. That Doris Lucille McPherson Kirkland and husband, W. Rudolph 
Kirkland, are the parents of Ann Catherine Kirkland, age 4, and Marilyn 
McPherson Kirkland, age 2; that Maud Camilla McPherson Hull and 
husband, Russell M. Hull, are the parents of R. M. JIull, Jr., age 2, and 
Patricia Dee Hull, age 3 months. That the aforesaic four grandchildren 
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constitute all of the grandchildren of . . . James E. McPherson and wife 
at this time. 

“5, That on December 26, 1944, the plaintiff James E. McPherson 
executed .. . that certain declaration of trust, designated as ‘Exhibit A,’ 
copy of which is attached to the complaint, said instrument being regis- 
tered on December 29, 1944, in the Pasquotank Register’s office, Book 111, 
p. 558. 

“6, That the facts set out in Sections Third and Fourth of the com- 
plaint are true and correct and are hereby found as facts as if repeated 
verbatim herein.” 

7. In this paragraph the court found in substance that between 26 De- 
cember, 1944, and 2 January, 1950, James E. McPherson and wife made 
additional gifts to the trust of the aggregate value of $216,850.00. 

“8. That the annual donation of $600.00 to the Elizabeth City Chapel 
of the Church of Jesus Christ of Latter Day Saints, attempted to be 
made (by instrument recorded in the Public Registry of Pasquotank 
County in Book 141, page 89) is invalid and has no legal effect. That 
the said church, through its proper presiding officers, has filed a written 
statement herein releasing said trust from any such claim to said annual 
donation. That the... church... is, therefore, neither a necessary 
or proper party to this proceeding, and has no claim to any funds in said 
trust nor any rights under any agreement connected therewith.” 

“10. That on December 29, 1944, the time of filing said declaration of 
trust, Exhibit .(, none of the grandchildren of said donors or settlors, now 
parties to this proceeding, were in esse. That there is a probability of 
additional grandchildren over a period extending for 30 years or more. 
That the provisions of said Exhibit A attempting to confer benefits or 
rights upon the grandchildren of James E. McPherson and wife violated 
the rule against perpetuities and are, therefore, void and of no legal effect, 
and ineffective to convey any rights or interests in said trust funds to any 
grandchild of the said James E. McPherson and wife. That the provi- 
sions of said trust agreement relating to said grandchildren are distinct 
and severable from the provisions thereof relating to the children of the 
said James E, McPherson and wife. 

“11. That a proper interpretation of said trust agreement indicates 
that the children of the said James E. McPherson and wife, as named in 
Exhibit A, are the primary beneficiaries of said trust, with an equal share 
to each. That the provisions of said trust agreement as to said children 
are valid and legally effective. That the provisions of said trust agree- 
ment relating to said grandchildren are not material to its other terms and 
provisions relating to the said children, nor inconsistent with the trus- 
tors’ paramount intention as revealed by the . . . trust agreement.” 


14 IN THE SUPREME COURT. 1240 
McPHERSON v, BANK. 


“13. That Exhibit H, dated October 30, 1953, with Schedule A, par- 
tially describing the properties included in said trust, thereto attached, 
has been executed by all of the plaintiffs to this proceeding as a proper 
statement of the intention of James E. McPherson and wife in creating 
said trust, and a proper interpretation of said trust egreement, and... 
Exhibit H has been executed by the Wachovia Bank and Trust Company, 
of Raleigh, N. C., through the proper and appropriate officers of-its Trust 
Department, indicating its willingness to accept the position of trustee 
under said trust agreement. That James E. McPherson is physically 
unable to continue serving as managing trustee or otherwise in connec- 
tion with said trust, and has resigned as such. That all parties having 
valid interest in said trust have consented to the appointment of the . . 
Wachovia Bank and Trust Company as the sole trustze of said trust. 

“14. That this Court does hereby find as a fact from the evidence, 
which the Court regards as strong, cogent and convincing, that Exhibit A 
does not reflect the true intention of the donors to this trust; that the 
failure of said Exhibit A to reflect the true intention of donors is due to 
a mistake of the draftsman; that the true intention of the donors 1s 
retleeted by the terms and provisions of Exhibit H, which has been duly 
executed by all of the interested plaintiffs, and the Wachovia Bank and 
Trust Company; that Exhibit A should be reformed to speak the true 
intention of the donors, as set out in Exhibit H, all of which is hereby 
found as a fact from the evidence before the Court. 

“15. That this Court does hereby find as a fact that Exhibit H, pro- 
duced in Court in triplicate originals, all executed by the plaintiffs herein 
and the Wachovia Bank & Trust Company, as refcrmed, constitutes a 
proper statement of the valid provisions of Exhibit A and the other trust 
documents concerned in this proceeding, and 1s a proper Interpretation 
and clarification of said trust indentures, and represents the real inten- 
tion of . . . James E. McPherson and wife... . 

“16. That the Wachovia Bank & Trust Company, through its Trust 
Department, is a proper, fit and suitable trustee for the management of 
said estate. 

“17. That from the evidence before the Court, the Court finds as a fact 
that it is physically impossible for the said James E. McPherson to have 
additional children. 

“Now, THererore, It Is OrpExEp, AnsupGED ant DecrReEED: 

“18. That the provisions of the original trust agreement, Exhibit A, 
relating to and attempting to provide benefits for the grandchildren of 
James E, McPherson and wife violate the rule against perpetuities, and 
are therefore void and legally ineffective. That said provisions are sever- 
able from and not inconsistent with the provisions of said trust agreement 
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relating to the children of James E. McPherson, the primary beneficiaries 
named therein; 

“19. That the children of James E, McPherson and wife, plaintiffs 
herein, named in said Exhibit A, are the primary beneficiaries of said 
trust and entitled to all benefits thereof; 

“20, That Exhibit H correctly represents the intention of the donors or 
trustors and the said original trust agreement, Exhibit A, is hereby re- 
formed in accord with and in the exact language of Exhibit H, which the 
Court finds is the true agreement and intention of the parties. 

“91. That Exhibit H, attached to the complaint, and executed by all of 
the plaintiffs herein, is a correct statement of the valid and legally effec- 
tive provisions of said trust agreernent, and a proper interpretation and 
clarification of the same, and is hereby adopted by this Court as such; 

“92. That James E. McPherson, managing trustee, is hereby released 
from any duties and activities in connection with said trust; 

“93. That Wachovia Bank & Trust Company, Raleigh, N. C., is hereby 
appointed as trustee of the ... James E. McPherson Trust with the 
duties, power and authority provided in said Exhibit H and prescribed 
by law. Said trustee is not required to inquire into any acts or failure to 
act of the prior trustees, nor shall the... Wachovia Bank & Trust 
Company, as trustee, be responsible for any acts or failure to act of the 
. . . prior trustees, nor is the said trustee required or under obligation to 
attempt to hold the trustee hable for any breach of trust duties which he 
may have committed, unless the same shall be specifically required by a 
subsequent order of this Court; 

“94, That the defendants recover nothing in this proceeding. 

“25. That the costs of this proceeding, including all costs of this 
appeal in the Supreme Court of North Carolina, shall be paid by the said 
trustee out of trust funds; 

“96. That this cause is retained for further orders not inconsistent 
herewith.” 

From the judgment entered, the defendant Killian Barwick, guardian 
ad litem, appealed. 


Chas. L. Kaufman and LeRoy & Goodwin for plaintiffs, appellees. 
John H. Hall for defendant guardian ad litem, appellant. 


Jounson, J. The initial question presented by this appeal is whether 
the provisions of the trust instrument relating to the grandchildren violate 
the rule against perpetuities. This rule prescribes the time within which 
title to a future interest must vest. Under the rule, “no devise or grant 
of a future interest in property is valid unless title thereto must vest, if at 
all. not less than twenty-one years, plus the period of gestation, after 
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some life or lives in being at the time of the creation of the interest. If 
there is a possibility such future interest may not vest within the time 
prescribed, the gift or grant is void.” J/cQueen v. Trust Co., 284 N.C. 
737, 741, 68 S.E. 2d 831. See also Fuller v. Hedgpeth, 239 N.C. 370, 80 
S.E. 2d 18; Gray, The Rule Against Perpetuities, Fourth Ed., Sec. 201, 
p. 191. 

In 1944, the effective date of the declaration of trust, Exhibit A, James 
E. McPherson had four children. They were eighteen, sixteen, ten, and 
one years of age, respectively. The crucial section of the trust instru- 
ment is paragraph 9. It provides: “. . . at the death of the last child of 
the primary beneficiary (the last living grandchild of the donor) the 
trust shall be terminated and the assets thereof distributed equally to the 
legitimate heirs of the primary beneficiaries’ children per stirpes and 
not per capita...” 

By the terms of paragraph 9, 1t thus appears that the assets of this trust 
could not vest until the death of the last surviving grandchild, unborn 
on the effective date of the trust instrument, but who might be born at any 
time during the next fifty vears or more. Should he live out his normal 
life expectancy, it is quite likely that to give effect to the trust instrument, 
the trust might continue for more than one hundred years, with the ulti- 
mate beneficiaries unknown and with the greater portion of the estate not 
vested. It is manifest that the provisions of the trust instrument relating 
to the grandchildren violate the rule against perpetuities. McQueen v. 
Trust Co., supra, and cases cited; Gray, The Rule Against Perpetuities, 
Fourth Ed., See. 201; 41 Am. Jur., Perpetuities and Restraints on Alien- 
ation, Sections 7, 14, 19, and 24. 

The appealing guardian ad litem challenges the judgment below only 
in respect to the question whether the original trust instrument is viola- 
tive of the rule against perpetuities. The guardian ud litem concedes in 
his brief that if the question of perpetuity be resolved against him, then 
it is to the advantage of those parties represented by him that the judg- 
ment below take effect as entered. It is noted that the judgment as 
entered interprets the provisions of the trust relating to the grandchildren 
of James E. McPherson as being the parts of the instrument which violate 
the rule against perpetuities. These provisions are treated by the judg- 
ment as being distinct and severable from the provisions relating to the 
children of James E. McPherson. Upon this premise the court below 
interpreted the portions which provide for the grandchildren as being 
stricken down by application of the rule against perpetuities, while hold- 
ing that the parts which provide for the children of the trustor McPher- 
son were salvageable and subject to reformation in accordance with the 
provisions of Exhibit H. 
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Necessarily, then, if the rule against perpetuities applies, obviously it 
is for the best interest of the children of James E. McPherson that its 
application be limited to the parts which relate to the grandchildren, 
with the portions which make provision for the children being treated as 
severable and subject to reformation. 

Similarly, if the rule against perpetuities applies, it is to the advan- 
tage of the grandchildren that the trust be preserved for the children of 
the donor. This is so for the reason that if any or all of them should 
die, their children would likely succeed to beneficial interests. But not 
so if the trust instrument should fall an toto because of perpetuity. (On 
the questions of severability and reformation see: 41 Am. Jur., Perpetui- 
ties and Restraints on Alienation, Sections 55 through 65; American Law 
Institute Restatement, Property, Vol. IV, Sections 373 to 376; 45 Am. 
Jur., Reformation of Instruments, Sec. 6; Trust Co. v. Williamson, 228 
N.C, 458, 46 S.E. 2d 104.) 

It thus appears that the position taken by the guardian ad litem in 
limiting the scope of his appeal so as to desist from further challenging 
the judgment below in the event the question of perpetuity be resolved 
against him is entirely consistent with the best interests of the grand- 
children of the donor. And the judgment as entered below, reforming the 
trust instrument in accordance with Exhibit H so as to confer all the 
primary benefits of the trust on the four living children of the McPherson 
donors, to the exclusion of possible unborn children, is manifestly con- 
ducive to the best interest of the children in esse. 

But there is more to the case than that. This Court, in the exercise 
of its supervisory powers over the lower courts (Const. of N. C., Art. IV, 
Sec. 8; Hlledge v. Welch, 238 N.C, 61, 68, 76 S.E. 2d 340), is necessarily 
concerned with the judgment below as it affects the interests of possible 
unborn children of James EK. McPherson. As to this, it is noted that the 
original trust instrument in providing benefits for the four children of 
James E. McPherson then born also makes provision for “all other legal 
children .. . which may be hereafter born” to him. The court below 
found and concluded in substance that the donor’s dominant intent was 
to provide for his children, as distinguished from his grandchildren, and 
upon the basis of such finding and conclusion adjudged that the trust 
instrument be reformed in accordance with the provisions of Exhibit H. 
This instrument makes no provision whatsoever for “other legal children 

. which may be hereafter born” to James E. McPherson. 

This exclusion of possible after born children of James E. McPherson, 
age now 53 years, may not be sustained on the theory that such unborn 
children are before the court and represented by the guardian ad litem. 
As to this, while the record indicates the order appointing the guardian 
ad litem recites that he is to represent, in addition to certain named 
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grandchildren of James EK. McPherson, “all other persons, . . . in esse 
or not in being, who are now or might by any contingency become bene- 
ficiaries of . . . the James E, McPherson trust . . .,” nevertheless, the 
record indicates that the guardian ad litem never presumed to represent 
the possible unborn children of James E. McPherscn. The record and 
brief show that he limits his representation to the graadchildren. Indeed, 
no such direct representation by guardian ad lzfem is sanctioned by law. 
The rule is that, in the absence of statute, the capacity to be sued exists 
only in persons in being. 67 C.J.S., Parties, See. 39; McIntosh, North 
Carolina Practice and Procedure, pp. 228, 230, and 235. With us, in the 
absence of statute, an unborn infant cannot be made a defendant in an 
action and be represented by a guardian ad litem. Deal v. Sexton, 144 
N.C, 157, 56 S.E. 691. No statute has been called to our attention, and 
our investigation discloses none, authorizing the joinder of possible un- 
born children in an action like this one. Chapter 811, Session Laws of 
1949, now codified as G.S. 41-11.1, appears to be limited to actions or 
proceedings involving the sale, lease, or mortgage of property. See 
7 N.C.L.R. 415; Cole v. Cole, 229 N.C. 757, 51 S.E. 2d 491; McIntosh, 
North Carolina Practice and Procedure, Sec. 251, pp. 234 and 235. 

As bearing further on the question of reformation, the general rule is 
that an instrument cannot be reformed against unborn persons unless 
they are before the court through the doctrine of virtual representation ; 
that is, where living persons who have a privity of estate with them are 
before the court. 45 Am. Jur., Reformation of Instruments, Sec. 72; 
Annotations: 8 L.R.A. (N.S.) 66. This doctrine, resting as it does on 
principles of convenience and necessity in the administration of justice 
and being in derogation of the general rule that a judicial decree does not 
bind persons not before the court, is applied with great caution. And 
ordinarily, the principle of virtual representation may be invoked only 
when it is made to appear, and the pleadings should so show, that the 
persons not before the court have an interest in common—an interest 
similar-—_to that of the parties who sue or defend on behalf of others. 
In short, to bind unborn persons, it must be made to appear that the 
rights or interests asserted by the parties before the court are identical 
with those that might reasonably be expected to be asserted by the unborn 
persons if they were in esse and before the court. See 39 Am. Jur,, 
Parties, Sections 44 to 53; 30 Am. Jur., Judgments, Sec. 228; G.S, 1-70; 
Kx Parte Yancey, 124 N.C. 151, 32 S.E. 491; Beam v, Gilkey, 225 N.C. 
520, 35 S.E. 2d 641, and cases cited. See also Downey v. Serb, 185 N.Y. 
427, 78 N.E. 66. 

Tn the case at hand the judgment excludes the possible unborn children 
of James E, McPherson from any benefits whatsoever in the trust. It 
thus appears that the McPherson children in esse assert, and by the terms 
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of the judgment are allowed, rights and benefits wholly inconsistent with 
the interests of possible unborn children. This being so, it is manifest 
that the children in esse do not represent those in posse. Accordingly, 
the judgment below is no bar to the rights of possible unborn children 
of James E, McPherson under application of the doctrine of virtual 
representation, 

Nor have we overlooked Finding of Fact No. 17, wherein the court 
below found “that it 1s physically impossible for . . . James E. McPher- 
son to have additional children.” On the basis of this finding, without 
further elaboration or supporting allegation, the court decreed in effect 
that the living children of James E. McPherson are entitled to all the 
benefits of the McPherson trust. ‘This decree may not be treated as con- 
clusive in view of the presumption indulged by the law that so long as a 
man lives he is capable of procreation. 20 Am. Jur., Evidence, Sec. 213; 
31 C.J.S., Evidence, Sec. 149; 57 Am, Jur., Wills, Sec. 1249. Indeed, 
by the ancient rule of the common law, to which this Court adheres 
(Shuford v. Brady, 169 N.C, 224, 85 S.E. 303), it is irrebuttably pre- 
sumed that any person—man or woman—may have issue so long as life 
lasts. 2 Blackstone *125. While in many jurisdictions, including Eng- 
land, the question whether the possibility of issue is ever extinct, has been 
re-examined in the light of exact processes of medical science by which in 
given cases sterility or impotency may be shown as matters of scientific 
certainty, nevertheless, thus far this Court has not been presented with 
a situation sufficiently compelling to warrant relaxation of the common 
law rule. Shuford v. Brady, supra; Smith v. Moore, 178 N.C. 370, 100 
S.E. 702; Prince v. Barnes, 224 N.C, 702, 32 S.E, 2d 224. But see 
Avnotation: 67 A.L.R, 538, 

Conceding, without deciding, that the parts of the trust instrument 
which make provision for the children of James E. McPherson as a class 
are severable from other parts of the instrument and subject to salvage 
by reformation, even so, the judgment below, reforming the trust instru- 
ment in accordance with the provisions of Exhibit H, may not upon the 
record as presented be upheld as binding upon the possible unborn chil- 
dren of James E. McPherson. For the reasons indicated, the judgment 
below is inconclusive as to the interests of such unborn children and must 
be held for error in so far as it purports to exclude them from benefits of 
the trust estate. 

The cause will be remanded to the court below to the end that further 
proceedings may be had and judgment entered in accordance with this 
opinion, 

Error and remanded. 
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LAURA CROWELL vy. EASTERN AIR LINES, INC., anp CITY OF 
CHARLOTTE. 


(Filed 7 April, 1954. ) 


1. Carriers § 3— 


Interstate air transportation is regulated in accordance with the provi- 
sions of the Civil Aeronautics Act. 49 U.S.C., See. 401, et seg. 


2. Carriers §§ 4, 21c— 


An interstate Air Line is required to file with the Civil Aeronautics 
Board only such rules, regulations and practices as affect rates or services 
under such rates, 49 U.S.C., See. 485 (a), and a time limitation as to filing 
notice of claim and institution of action for negligent injury to a passenger 
relates to an act of the passenger and not to service of the carrier and is 
neither required nor authorized to be filed with the Board by the statute. 


8. Carriers § 21c— 


A statement printed on the ticket folder that the carrier had set forth in 
its tariffs notice of time limits for filing claim and institution of suit for 
personal injury will not bar a passenger’s action instituted within the 
limitation of G.S. 1-52 (5) when it appears that the carrier had actual 
notice of the injury at the time it occurred, that the tariffs were filed only 
with the Civil Aeronautics Board, and that the passenger, though a habit- 
ual traveler by air, had never read on any ticket scid her such limitation, 
it being necessary that such limitation be distinctly declared and deliber- 
ately accepted in order to be effective. 


4, Carriers § 21c— 


While an air line is not an insurer of the safety of its passengers, it is 
under duty to furnish a passenger with a reasonably safe passageway from 
the waiting room of the airport to its airplane, and this irrespective of any 
terms in the lease of the airport. 


Evidence tending to show that a passenger on her way to board a plane 
had the heel of her shoe caught by a worn and loose threshold board of 
the door leading to the loading platform, feld sufficient to overrule the 
carrier’s motion to nonsuit, both on the issue of negligence and the issue of 
contributory negligence. 

6. Appeal and Error § 6c (5)— 


=} 


Assignments of error to the charge which do not point out the alleged 
error are ineffectual. 


Trial § 36— 


Where the issues submitted are sufficient to support the judgment dis- 
posing of the whole ease, the refusal of the court to submit issues tendered 
will not be held for error. 


Contracts § 7e— 


Contracts indemnifying one against his own negligence are strictly 
construed. 
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9. Carriers § 21c: Municipal Corporations § 8c— 

Stipulation in a lease concerning a municipal airport that the munici- 
pality should keep the airport facilities in good repair does not excuse a 
lessee air line from its duty to provide passengers with a reasonably safe 
passageway to its planes, and such provision will not support an air line’s 
claim for indemnity against the city for injury to a passenger caused by 
a fall when the passenger’s heel was caught by a worn and loose threshold 
board while she was on her way to board a plane. 


10. Appeal and Error § 8— 


An appeal and appellant’s exceptions will be considered in the light of 
the theory of trial in the lower court. 


11. Appeal and Error § 6c (543 )— 


Where a defendant tenders no issue as to primary and secondary lia- 
bility and the cause is not tried upon this theory in the lower court, appel- 
lant may not object to the failure of the court to submit such issue. 


12. Negligence § 8S— 

The doctrine of primary and secondary liability is based upon a contract 
implied by law from the fact that a passively negligent tort-feasor has 
discharged an obligation for which the actively negligent tort-feasor was 
primarily liable. 

18. Quasi-Contracts § 1— 


There can be no implied contract where there is an express contract 
between the parties in reference to the matter. 


14. Carriers § 21c: Municipal Corporations § 8c— 


Where the lease of a municipal airport requires the city to keep the 
facilities in repair, but expressly provides that the lessee air line should 
indemnify and save the city harmless from any liability arising from the 
negligence of the air line or its agents and employees, field, the air line 
may not assert the defense of primary and secondary liability for an 
injury resulting to a passenger from a fall over a loose and worn threshold 
board while the passenger was on her way to board a plane, since the duty 
to provide a reasonably safe passageway for itS passengers rests upon the 
carrier, and therefore the injury resulted from negligence of the carrier 
in failing to perform this duty. 


Bossitt, J., took no part in the consideration or decision of this case. 


APPEAL by Eastern .\ir Lines, Inc., from Pless, J., Regular May Civil 
Term 1953 of MrecKLENbURG. 

Civil action to recover damages for personal injuries suffered by the 
plaintiff, when in attempting to pass through a door of the waiting room 
of the Municipal Airport at Charlotte to go onto the loading ramp to 
board as a passenger an airplane of the Eastern Air Lines, Ince., she fell 
by reason of the heel of her left foot being caught on the threshold board, 
which was in an allegedly dangerous, loose and badly worn condition. The 
plaintiff alleged in her complaint the condition of the threshold board was 
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due to the joint and concurring negligence of the defendant Eastern Air 
Lines, Inc., and of the defendant the City of Charlotte. 

The plaintiff offered evidence tending to show these material facts. 
In stating these facts Eastern Air Lines, Inc. will be called Air Lines, 
and the City of Charlotte the City. 

On 29 June 1950 the plaintiff, a lady 63 years old, was a dietitian and 
food supervisor for the 8. & W. Cafeterias. Her duties as such employee 
included traveling at all times to their cafeterias located in eight cities 
from Washington, D. C., to Atlanta, Georgia. On 29 June 1950 the 
plaintiff went to the City’s Municipal Airport to take the 8:05 a.m. flight 
of Air Lines for Roanoke, Virginia, where there is en S. & W. Cafeteria. 
The plaintiff lived in Charlotte. For 5 years prior to June 1950 the 
plaintiff, as dietitian of the S. & W. Cafeterias, has traveled to the seven 
cafeterias of her employer located in other cities than Charlotte by air, 
averaging six, eight or nine trips a month. Each time she left from 
the City’s Municipal Airport, using the same waiting room and the same 
door to the loading ramp to the airplanes where she fell on 29 June 1950. 

On 29 June 1950 Air Lines was a common carrier for hire, carrying 
passengers in interstate and intrastate commerce. Plaintiff had bought 
a ticket from Air Lines for transportation to Roanoke, Virginia. She 
checked her baggage on her ticket and waited in the lobby for the flight 
to be called. 

When the flight was called, the plaintiff started out the west door of 
the lobby leading to the ramp, where the airplane was waiting. This 
door is customarily used to go to the Air Lines’ airplanes. The plaintiff 
knew of no other door provided by Air Lines for passengers to board their 
planes. This door had screen doors, which opened outside toward the 
ramp, and had to be held open by a person going through. The level of 
the lobby floor and the ramp is different. A person going over the 
threshold steps down on a little platform, takes a step or two on that, and 
then steps down another step on the concrete. The lobby floor is 18 or 20 
inches, or maybe two feet, above the concrete platform outside. 

The plaintiff had a hatbox on her arm and also a pocketbook. She 
pushed both screen doors open to make a wide exit, then stepped down 
with her right foot, and started to step over with her left foot, when the 
heel of her left foot caught on the threshold. She testified: “TI tried to 
get it loose, and some way it slipped, then went right on down to the edge 
of the doorsill there and hung practically straight down like that. I 
couldn’t get it loose at all. I realized I couldn’t get it loose, and I tried 
to find something to hold on to. When my heel caught on the threshold, it 
carried me off my balance. I couldn’t get straightened up, couldn’t get 
my foot loose of whatever it was on, then it did slip and that heel caught. 
The back of my heel was up against the edge of the sill, the door. When 
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I stepped down with my right foot, my left foot was resting on the 
threshold board, and my heel got caught in that position. When I tried 
to step down with my left foot, my foot slipped and then hung tight. It 
slipped forward and then went off the edge of the sill. I fell on down that 
little platform, and then rolled on down to the concrete.” The threshold 
board was raised above the floor level some fraction of an inch—located 
several inches in or toward the inside of the waiting room from the door- 
sill which protruded out beyond that. There was no handrail, nor any- 
thing one could reach as one steps out of the waiting room door, if one 
were falling, to break the fall. When the screen doors are closed, there 
is not a very good view of the threshold board. Plaintiff testified also: 
“After my foot first became caught on this threshold board, I tried to pull 
it loose. I was very conscious of trying to get it off. I tried to raise it 
up, and pullit forward. I tried everything. After I got it loose, it just 
slipped further down, slipped on down. I don’t know about how far it 
slipped further down; probably a couple of inches—it was some fraction 
of a foot.” Plaintiff admitted on cross-examination that she testified on 
a pre-trial examination that she was not looking down when she went out 
the door. 

O. C. Taylor, a witness for the plaintiff, gave testimony tending to 
show these facts: In June 1950 he was a dispatcher at the airport, and 
had been working there two years. The threshold board at the door 
where plaintiff fell was old. It was less than an inch thick. This board 
in the middle and each end was all right, but in the center at the middle 
of each door it was worn down. At one place the board was warped and 
real narrow. If one stepped on the board, it would not stay firm. It 
would raise up. He did not see the plaintiff fall. He saw the board after- 
wards during the day she fell. It was not fastened down, and he had the 
board tacked down. When one looked at the board, its loose or wobbly 
condition was not necessarily apparent. The board had been getting 
worse and worse, thinner and thinner, ever since he had worked there, 
though he couldn’t say how long the looseness of the board had existed. 
This board puckered up where it was worn. 

Alphonse Kearns, a witness for the plaintiff, gave testimony tending 
to show these facts. On 29 June 1950 he was a janitor at the airport; 
he did not see plaintiff fall; but when she was in the ambulance there, he 
went tothe door. The threshold board was raised up in the middle of each 
door about a quarter of an inch—the part that was setting up was the 
edge of the board fronting the inside floor of the terminal. The board 
was loose. The linoleum or asphalt or other covering on the floor beside 
the threshold board was chipped out, worn out and ragged. When plain- 
tiff was carried away in the ambulance, he nailed the threshold board 
down. Over the defendants’ objections and exceptions, he testified that 
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about two months before he saw a lady fall out of this door onto the plat- 
form. When she fell, her shoe heel was torn off, and fell inside the wait- 
ing room about 15 inches from the threshold board. He looked then at 
the threshold board, and it was sticking up. If a person was walking 
out of this door and set his foot on the threshold board, and then shifted 
his weight forward to go out, it would tilt forward. He told Mr. Smith, 
an employee of the City, whose duties included taxing care of repairs, 
about this lady having her heel torn off and falling, end that the threshold 
board was worn out, had raised up, and he had nai.ed 1t down one time. 
Smith said he would put a new one in, but did not. When this board was 
lying flat, an ordinary glance would not disclose it was loose. He nailed 
this board down twice. The board was about four aad a half feet long. 

The plaintiff’s evidence further tended to show the following. Air 
Lines called an ambulance, refunded her ticket money, and then put her 
in the ambulance. The plaintiff received serious injuries. She offered 
in evidence a stipulation of medical, hospital and other expenses, and 
compensation paid by American Mutual Liability Insurance Co., showing 
medical expenses paid in the amount of $5,526.15, and compensation paid 
her for 73 weeks at $24.00 per week amounting to $1,752.00. At the time 
of her injury her salary was about $61.00 a week. 

The defendant Air Lines offered evidence tending; to show these facts: 
That the threshold board and the doorway had nothing wrong with them ; 
that the threshold board was not loose; there was no separation between 
the carpet strip and the door; that plaintiff admitted in her pleadings she 
did not present in writing notice of the claim upor. which her action is 
based to the Air Lines within ninety days after the alleged injury, nor 
formal notice of her claim within six months after 29 June 1950; plain- 
tiff’s action was commenced 13 October 1951; that plaintiff admitted in 
her pleadings that she and her employer were sub:ect to and bound by 
the North Carolina Workmen’s Compensation Act, and that the American 
Mutual Liability Insurance Company was compensation insurance car- 
rier for the S. & W. Cafeterias on 29 June 1950; that plaintiff admitted 
in her pleadings that neither plaintiff nor the iasurance carrier for 
S. & W. Cafeterias instituted any action against Air Lines until the 
present action was filed. Air Lines introduced in evidence certification 
of true copy on a form of the Civil Aeronautics Board, dated 22 January 
1952, containing a certificate of B. R. Gillespie, Chief of the Tariff 
Section of said Board, and a further certificate of F. A. Toombs, Ass’t. 
Secretary of said Board, and read this part of it: “General Rules, Para- 
graph 17, Claims, (A) Personal Injury and Death—Time Limitations. 
No action shall be maintained for any injury to or the death of any 
passenger unless notice of the claim is presented in writing to the general 
offices of the participating carrier alleged to be responsible therefor 
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within ninety days after the alleged occurrence of the events giving rise 
to the claim and unless the action is commenced within one year after 
such alleged occurrence.” Air Lines then read Paragraph 8 from the 
ticket folder “The time limits for giving notice of claims and the institu- 
tion of suit are set forth in Carrier’s tariffs.” The form and conditions 
of the ticket plaintiff bought on 29 June 1950 were identical with the 
tickets she bought from 1947 or 1948 on. Air Lines offered in evidence 
the lease concerning the Municipal Airport between the City and itself, 
which lease was in effect the day plaintiff fell. 

The defendant Air Lines in its answer alleged that in the event the 
plaintiff recovers any judgment against it, then it, under the contract of 
lease concerning the Municipal Airport to it by the City, is entitled to be 
indemnified by the City. 

The City offered no evidence. 

At the conclusion of all the evidence the City moved for judgment of 
nonsult. 

At a pre-trial hearing before Sharp, Special J., an order was entered 
that the burden of proof is upon the plaintiff to show compliance with 
Section 59 of the Charter of the City that no action for damages against 
the City shall be instituted against the City, unless within ninety days 
after the happening of the injury complained of, the complainant, his 
administrators or executors shall have given written notice to its city 
council of such injury, or to prove any legally sufficient excuse for non- 
compliance with this charter provision. At this hearing the plaintiff 
admitted, that she had this burden of proof. Air Lines filed no exception 
to this ruling. The presiding judge at the jury trial “being of the opinion 
that the plaintiff has failed to repel the plea of the City with regard to 
notice,” allowed the motion of nonsuit, and signed judgment accordingly. 

The City replied to the cross-action of Air Lines that if the plaintiff 
recovered any judgment against it, it is entitled to be indemnified by the 
City, by pleading as a defense the failure of Air Lines to give notice to 
the City under its charter provisions. At a pre-trial hearing before 
Sharp, Special J., upon motion of Air Lines, this defense of the City was 
ordered stricken out, and the City excepted. 

The City moved for judgment of nonsuit as to the cross-action of Air 
Lines against it for indemnification both at the conclusion of Air Lines’ 
evidence, and at the conclusion of all the evidence. The court’s ruling on 
this motion was deferred until after the verdict, and then the motion was 
granted, 

The court submitted three issues to the jury: One, was the plaintiff 
injured by the negligence of Eastern Air Lines, Inc., as alleged?; Two, 
did the plaintiff, by her own negligence, contribute to her injury, as 
alleged ?; Three, what damages, if any, is the plaintiff entitled to recover ? 
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The jury answered the first issue “Yes”; the second issue “No”; and the 
third issue “$25,000.00.” 
From the judgment signed Air Lines appealed, assigning error. 


Jones & Small for Hastern Air Ianes, Inc., Appellant. 

Helms & Mulliss, James B. McMillan, and W. H. Bobbitt, Jr., for 
Laura Crowell, Appellee. 

John D, Shaw and Robinson & Jones for City of Charlotte, Appellee. 


Parker, J. The Air Lines appellant assigns as error the failure of 
the trial court to grant its motion for judgment of nonsuit, made at the 
close of plaintiff’s evidence, and renewed at the close of all the evidence. 

Its first contention in support of such motion is that plaintiff’s action 
is barred for failure to file claim and bring suit in apt time as set forth 
in “General Rules, Paragraph 17, Claims, (A) Personal Injury and 
Death—Time Limitations.” 

The first question presented for our decision is whether under the 
Yivil Aeronautics Act, and the Regulations of the Civil Aeronautics 
Board, Air Lines was required to file such a tariff rule. 

Interstate air transportation is regulated in accordance with the provi- 
sions of the Civil Aeronautics Act, 49 U.S.C.A., Sec, 401, ef seg. and See. 
483, 49 U.S.C.A., which is entitled “Tariffs of Air Carriers” and which 
provides : 

“(a) Every air carrier ... shall file with the Board, (7.e. the Civil 
Aeronautics Board) . . . tariffs showing all rates, fares, and charges for 
air transportation between points served by it, . . . and showing to the 
extent required by regulations of the Board, all classifications, rules, regu- 
lations, practices, and services in connection with such air transportation 
(parenthesis ours). Tariffs shall be filed, posted, end published in such 
form and manner, and shall contain such information, as the Board shall 
by regulation prescribe . . .” It would seem that these portions of the 
Jivil Aeronautics Act mean that classifications, ruies, regulations, prac- 
tices and services shall be filed with the Civil Aeronautics Board only to 
the extent required by regulations of the Board. 

The regulations issued by the Board pertaining to tariffs of air ear- 
riers are contained in Parts 221 to 224, both inclusive, of the Economic 
Regulations of the Civil Aeronautics Board, Code of Federal Regulations. 
Part 221.1 1n subsection (d) says: “Tariff means a publication contain- 
ing rates applicable to the transportation of persons or property, and 
rules relating to or affecting such rates or transportation .. .” Part 
921.4, entitled “Contents,” sets forth matters which shall be included in 
tariffs filed by air carriers. This part or section provides in part: 
“Tariffs shall contain in the order named: (g) General rules which gov- 
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ern the tariff, z.e., state conditions which in any way affect the rates 
named in the tariff, or the service under such rates.” 

It would appear that the time limitation as to filing notice of claim 
and institution of action is required to be filed only if this rule in any 
way affects the rates established by air carriers or the service under such 
rates. Therefore, it would seem that the sole justification for this time 
limitation is that it affects the services under such rates. 

Webster’s New International Dictionary defines “service” as “13. Act 
or means of supplying some general demand; as, railway service, tele- 
phone service, ete.” 

The Regulations of the Civil Aeronautics Board relating to tariffs 
apparently indicate their opinion of what the term “service” means. 
Subsection (h) of Part 221.4 of the said Economic Regulations provides 
that tariffs shall contain “a statement of charges for excess baggage, 
sleeper-service, and any other like services . . .” Subsection (c) of Part 
221.5 refers to “ground transportation to or from airports or for pick-up 
and delivery service.” 

49 U.S.C.A., See. 483 (b) of the Civil Aeronautics Act speaks of service 
in connection with air transportation. 

A number of cases decided under the Interstate Commerce Act indi- 
cate that the term ‘service’ as used in the field of transportation is 
related to the transportation operations of a carrier. See Cleveland, 
C.C. & St. Louis Ry. v. Dettlebach, 239 U.S. 588, 60 L, Ed. 453; Folmer 
& Co. v. Great Northern Ry. Co., 15 I.C.C. 33; Berg Industrial Alcohol 
Co. v. Reading Co., 142 LC.C. 161, 163; Schultz-Hansen Co. v. South- 
ern Pacific Co., 18 I.C.C. 284; Wasie Common Carrier Application, 
+ M.C.C. 726, 729; Union Transfer Co., Common Carrier Application, 
11 M.C.C, 194, 198; Hughes, Contract Carrier Application, 23 M.C.C. 
563; Jack Cole, Inc., Common Carrier Application, 32 M.C.C. 199; 
Lubbock-El Paso Motor Freight, Inc., Common Carrier Application, 
27 M.C.C, 585, 591. 

The term “service” carries with it the concept of performance and sup- 
plying some general demand. The regulation as to time limitation to file 
notice of claim and to commence action requires the carrier to do nothing. 
The burden of this regulation rests entirely upon the passenger, and does 
not seem to be related to the transportation activities of the carrier or to 
the services it performs. 

It would seem that the Civil Aeronautics Act does not require or 
authorize in the filed tariff the time limitation as to filing notice of claim 
and commencement of suit pleaded as a defense by Air Lines in this 
action and that such a provision is ineffective. It has been so decided in 
Shortley v. Northwestern Air Lines, D.C.D.C., 1952, 104 F. Supp. 152; 
Thomas v. American Air [ines, D.C.E.D. Ark., 1952, 104 F. Supp. 650; 
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Toman v. Mid-Continental Airlines, Inc., D.C.W.D. Missouri, 1952, 107 
F, Supp. 3845. See also Glenn v. Compania Cubana de Aviacton, S.A, 
D.C.S.D. Fla., 1952, 102 F. Supp. 631. A very excellent and helpful 
discussion of the character of the tariff provision as a bar to actions here 
involved appears in an article “Airline Tariff Provisions As a Bar to 
Actions for Personal Injuries” by James C. McKay, published in Vol. 18, 
The George Washington Law Review 160 (1950). <A different decision 
was reached in State (Brandt) v. Hastern Azrlines (1948), D.C.S.D. 
N.Y.U.S. Av. Rep. 637; Wilhelmy (now Stinech; v. N. W. Airlines, 
D.C.W.D. Wash. 1949, 86 F. Supp. 565, and in Herman v. Capitol Aw 
Tines, D.C.S.D.N.Y., 1951, 104 F. Supp. 955. See also Meredith v. 
United Air Lines, U.S.D.C. Cal.—1950, 1951, U.S. Av. Rep. 103; Indem- 
nity Ins. Co. of North America v. Pan American Airways (1944), 
D.C.S.D.N.Y.. 59 F. Supp. 338; Sheldon v. Pan American Airways, Inc., 
272 App. Div. 1000, 74 N.Y.S. 2d 267; 190 N.Y. Mise, Rep. 587, 74 N.Y. 
2d 578 (1947). 

Air Lines relies heavily upon the case of Lichten v, Fastern Airlines, 
Inc., 189 Fed. 2d 939, and in its brief quotes from the opinion at length. 
The facts are different. The sixth headnote states: “In absence of a 
provision in Civil Aeronautics Act prohibiting exemption for any loss or 
damage to baggage caused by air carrier, such an exemption was not for- 
bidden to air carrier, and Civil Aeronautics Board, being vested with 
authority to determine reasonableness of tariff, could properly accept such 
a tariff.” Frank, C. J., filed a vigorous dissenting opinion in which he 
stated that he thought the Board had no authority to aecept, and legalize 
such a tariff. 

Air Lines cites in its brief Jones v. Northwest Airlines, Inc. (1945), 
22 Wash. 2d 863, 157 Pac. 2d 278; Mack v. Hastern Airlines (1949), 
87 F. Supp. 118; and Furrow & Co. v. American Atr Innes (1951), 102 
I’, Supp. 808. In these cases the claims arose out of delays in flight or 
eanceled and rescheduled flights—entirely different facts. The plaintiff 
in her bricf states “in these cases the regulations were correctly held to be 
binding as a matter of law as the regulations pertained directly to the 
operation of the airline.” 

The Bill of Lading Cases cited in appellant’s brief are not in point, 
because 49 U.S.C.A., See. 20 (11), provides that carriers may insert in 
their bill of lading limitations as to the time of filing claims and insti- 
tuting suit. 

The Insurance Cases cited in appellant’s brief are not in point. For 
instance, in the fire insurance cases G.S.N.C. 58-176 expressly authorizes 
the insertion of time limitations to file notice of claims and to commence 
suit. 
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The next question presented for our decision is, whether the plaintiff is 
bound by a tariff rule which is not required, or authorized to be filed by 
the Civil Aeronautics Act. 

The evidence 1s uncontradicted that at the airport, after plaintiff fell 
and before she was carried away in an ambulance, her ticket was taken 
up, and Air Lines refunded to her its purchase price. Air Lines then and 
there had actual knowledge of her injury. The ticket she had bought 
was not introduced in evidence. Air Lines introduced in evidence Para- 
graph 8 from the ticket folder reading, “The time limits for giving notice 
of claims and the institution of suit are set forth in Carrier’s tariffs.” 
So far as the Record before us discloses, the Air Lines’ tariffs are filed 
only with the Civil Aeronautics Board. Air Lines alleged in its answer, 
and the plaintiff admitted in her reply, that neither she, nor the American 
Mutual Liability Insurance Co., gave Air Lines any notice of claim for 
personal injuries of plaintiff within 90 days after 29 June 1950, and that 
neither commenced action within one year after that date. 

In Boston & M. R. Co. v. Hooker, 233 U.S. 97, 58 L. Ed. 868, at p. 876, 
the Court says: “It follows, therefore, from the previous decisions in this 
Court, that if it be found that the limitation of liability for baggage 1s 
required to be filed in the carrier’s tariffs, the plaintiff was bound by such 
limitation,” and the Court made express reference to the notice which 
follows from the filed and published regulations “as required by the stat- 
ute and the order of the Interstate Commerce Commission.” The Court 
in Pacific 8S. S. Co. v. Cackette, 8 F. 2d 259 (cert. denied 269 U.S, 586, 
70 L. Ed. 426), says that the clear purport of the Hooker decision “‘is that 
a passenger or shipper is not chargeable with notice of any regulation 
filed and published which is not contemplated or required by the Inter- 
state Commerce Act or the amendments thereto.” The second headnote 
in the Cackette case reads: “Provision in tariff, published under Ship- 
_ ping Act, Sec. 18 (Comp. St. Sec. 814611), requiring passenger’s claims 
for loss or damage during voyage to be filed within 10 days, held not 
binding on passenger, though ticket was sold ‘subject to conditions of 
lawfully published tariff’; the provision having no relation to rates and 
charges, and not being such as was required to be inserted in published 
tariff.” In its opinion the Court said: “No provision is found in the 
Interstate Commerce Act which relates to rights of action against carriers 
for damage or injuries from negligence or assault. Notice of claims for 
such damages has no perceptible relation to rates and charges for trans- 
portation.” 

The paragraph on the ticket folder does not state what the time limit 
is for giving notice of claims and the institution of suit, except it refers 
to what is set forth in its tariffs. Plaintiff’s testimony is uncontradicted 
that she had never read on any ticket sold to her by Air Lines the state- 
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ment as to the time for giving notice and institution of suit, and did not 
know that the tickets contained such language. 

The first headnote in The Majestic, 166 U.S. 375, 41 L. Ed. 1039, is: 
“A notice containing conditions, on the back of a steamship passenger’s 
contract ticket, but not referred to therein, except by the words ‘See back’ 
printed on the face of the ticket, does not form a part of the contract 
binding on the passenger as to the lability of the steamship company for 
baggage or otherwise, where the passenger’s attention is not called to the 
conditions, and there is no proof that he ever read or assented to them.” 
In that case Fuller, C. J., speaking for the Court savs: “We quite agree 
with Lord O’flagan in Henderson v, Stevenson, L.R. 2 H. L. Se. 470, that 
‘when a company desires to impose special and most stringent terms upon 
its customers, in exoneration of its own liability, there is nothing unrea- 
sonable in requiring that those terms shall be distinctly declared, and 
deliberately accepted,’ ” 

In Southern Pacific Co. v. U, 8., 272 US, 445, 71 L. Ed. 3438, the 
Court said: “Nor were the representatives of the War Department 
chargeable as a matter of law with knowledge, which they did not in faet 
possess, of a tariff which was not required to be filed. The ordinary con- 
sequences that attend the filing of a schedule of rates with the Interstate 
Commerce Commission, as demanded or permitted by statute (quoting 
authorities), cannot be invoked by the carrier merely because it lodged 
a special tariff with the commission without statutory authorization.” 

The 11th headnote in New York, N. H. & H.R. Co. v. Nothnagle, 346 
U.S. 128, 97 L. Ed. 1500 (decided § June 1953) reads: “A railroad may 
not exonerate itself from the consequences of its own wrongful acts by 
binding a passenger who has entrusted her baggage to a railroad employee 
to a lability limitation which the passenger has no reasonable oppor- 
tunity to discover.” This case was heard on Writ of Certiorari to the 
Supreme Court of Errors of Connecticut to review a judgment holding a 
carrier liable for loss of a passenger’s baggage. The Connecticut Court, 
where a recovery was had in excess of liability limitation, was affirmed. 

We conclude that the plaintiff is not barred by the time limitation to 
file claim and commence action as contended by Air Lines. 

Mr. McKay in his article “Airline Tariff Provisions as a Bar to 
Actions for Personal Injuries,” supra, after reviewing the Civil Aero- 
nautics Act and numerous authorities, states: “Because Congress has not 
indicated an intention to occupy the field of liability of air carriers for 
personal injuries, it is concluded that a tariff provision, which attempts 
to place limitations on notice of claims for personal injuries and the time 
for bringing actions therefor, must yield to a conflicting state law.” 

G.S.N.C. 1-52, subsection 5, provides that actions for personal injuries, 
not arising from contract and not hereafter enumerated, must be brought 
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within three years. The instances hereafter enumerated in our statutes 
have no application to the instant case. 

The trial court was correct in not nonsuiting the case on the ground 
that plaintiff’s action was barred for failure to file claim and bring action 
in apt time. 

Air Lines’ second contention, as to the failure to nonsuit, 1s taking the 
evidence in the light most favorable to the plaintiff Air Lines was not 
guilty of actionable negligence, and if so, the plaintiff was guilty of con- 
tributory negligence. 

A careful study of the evidence in this case shows that the plaintiff has 
offered sufficient evidence to require submission of her case to the jury 
under the law laid down in many decisions of this Court, and other courts, 
and further that she was not guilty of contributory negligence that bars 
her recovery as a matter of law. We deem it sufficient to cite cases in 
point: Mangum v. R. R., 145 N.C. 152, 58 S.E. 9138; Leggett v. Rh. &., 
168 N.C. 366, 84 S.E. 357; Goodman v. Queen City Lines, 208 N.C. 328, 
180 S.E. 661; Humphries v. Coach Co., 228 N.C, 399, 45 S.E. 2d 546; 
Sears, Roebuck & Co. v. Copeland, 110 F. 2d. 947; Finn v. Terminal 
R. R. Ass'n. of St. Louts (Mo, App. 1936), 97 S.W. 2d 890. The plaintiff 
was at the Airport to board as a passenger an airplane of the Air Lines; 
it was the duty of Air Lines to furnish her with a reasonably safe passage- 
way from the waiting room of the Airport to its airplane she had bought 
a ticket to board; and this is true irrespective of any rights between the 
City and Air Lines under the lease of the Airport. Horelick v. Penn. 
R. Co. (1953), 13 N.J. 849, 99 A. 2d 652; Schurman v. American Stores 
Co., 145 F. 2d 721; Payne v. Simmons, 201 Ky. 33, 255 S.W. 863, 33 
A.L.R, 814; 10 Am, Jnr., Carriers, Sec. 1288; 13 C.J.S., Carriers, Sec. 
708 and See. 717b (1). Air Lines is not an insurer of the safety of its 
passengers; any liability of Air Lines must be based on negligence. 
Humphries v. Coach Co., supra. 

The assignment of error for failure to nonsuit is overruled. 

The appellant has fourteen assignments of error in respect to the trial 
court’s rulings upon the evidence. In reference to these assignments of 
error in its brief, appellant cites as its sole authorities three general refer- 
ences to paragraphs in American Jurisprudence without quoting a word 
from that work. Without regard to whether this is a compliance with 
Rule 28, Rules of Practice in the Supreme Court, 221 N.C. 562, we have 
considered these assignments of error, and prejudicial error is not shown 
to exist. 

The appellant has eight assignments of error as to the charge. In 
respect to some of these assignments of error, appellant’s brief is a “pass 
brief,” such as is condemned in Jones v. R. R., 164 N.C. 392, 80 S.E. 408. 
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However, after a careful reading of the charge as a whole, we conclude 
that these assignments of error are without substantial merit. 

There was no error in the failure of the court to submit the issues 
tendered by Air Lines, as the issues submitted were sufficient to support a 
judgment disposing of the whole case. Griffin v. Ins. Co., 225 N.C. 684, 
36 S.E. 2d 225. 

The appellant assigns as error the granting by the trial court of the 
motion of the City for a nonsuit as to the cross-action of the Air Lines 
against it. 

In the lease between them it is stated that the City, called the lessor, 
is the owner and operator of the Charlotte Municipal Airport, and Air 
Lines, called the lessee, desires to hire and obtain certain premises and 
facilities on said Airport, together with certain rights, licenses and privi- 
leges thereon, whereupon the lease was entered into. In Art. IV of this 
lease the lessor agreed that it will keep in good repair the Airport and 
Administration Building, and the facilities and services now or hereafter 
connected therewith. In Art. I, See. C, of the lease, Air Lines was 
granted exclusive space of about 2,736 square feet in the Administration 
Building. In Art. I, See. B, the Air Lines was granted the right to use 
the Airport for the operation of its transportation system of aircraft for 
the carriage of persons, property and mail. 

Art. XV of the lease is as follows: “InpEmniFicaTion: The Lessee, 
under the terms of this agreement, will not be in control or possession of 
said Airport (except as to the parts thereof leased exclusively to Lessee), 
and Lessee does not assume responsibility for the conduct or operation 
of the said airport or for the physical or other conditions of the same. 
However, it is expressly understood and agreed by anc between the parties 
hereto that the Lessee is and shall be an independent contractor and 
operator, responsible to all parties for all of its acts or omissions and the 
Lessor shal! in no way be responsible therefore. It is further agreed that 
in its use and enjoyment of the field, premises and facilities herein re- 
ferred to, the Lessee will indemnify and save harmless the Lessor from 
any and all claims or losses that may proximately result to the Lessor from 
any negligence on the part of the Lessee, its duly authorized agents or 
representatives, and shall in all ways hold the Lessor aarmless from same, 
provided the Lessor shall give to the Lessee prompt ‘notice of any claim, 
damage or loss, or action in respect thereto, and an opportunity season- 
ably to investigate and defend against any claim or action based upon 
alleged negligent conduct of the Lessee or its duly euthorized agents or 
representatives.” 

In support of this assignment of error Air Lines makes two contentions: 
First, the City contracted to indemnify Air Lines; second, regardless of 
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the contract, Air Lines is entitled to indemnity from the City under the 
equitable doctrine of primary-secondary liability. 

The City and Air Lines in the lease between them have set forth in 
express written terms their agreement as to indemnification between them- 
selves in Art. XV. The first sentence of this article states that Air Lines 
(except as to the parts thereof leased exclusively to Air Lines) does not 
assume responsibility for the physical or other conditions of the Airport. 
This sentence has no application to the duty owed by Air Lines in this 
case to plaintiff to furnish her, one of its passengers, a reasonably safe 
passage-way to its airplane she was to board. The second sentence of this 
article reads: “However, it is expressly understood and agreed by and 
between the parties hereto that the lessee (7.e. Air Lines) is, and shall be, 
an independent contractor and operator, responsible to all parties for all 
of its acts or omissions, and the lessor (t.e. the City) shall in no way be 
responsible therefor.” The third and last sentence of this article states 
that it is agreed that in its use and enjoyment of the premises the lessee 
will indemnify and save harmless the lessor from any and all claims or 
losses that may proximately result to the lessor from any negligence on 
the part of the lessee, and shall in all ways hold the lessor harmless from 
same. 

Nowhere in the lease is there any language that the City will indem- 
nify Air Lines; the agreement in the lease is that under certain conditions 
Air Lines will indemnify the City. 

From the standpoint of plaintiff the agreement of the City with Air 
Lines to keep in good repair the Airport and Administration Building 
and the facilities in connection therewith did not excuse Air Lines’ neglect 
to provide a reasonably safe passageway for the plaintiff to its airplane. 
Horelick v. Penn. R. Co. (1953), supra; Schurman v. American Stores 
Co., supra; Payne v. Simmons, supra; 10 Am. Jur., Carriers, Sec. 1288; 
13 C.J.S., Carriers, Sec. 708 and Sec. 717b (1). 

The jury has found Air Lines guilty of actionable negligence. Air 
Lines did not except to the ruling of the court nonsuiting the plaintiff as 
to the City. Now Air Lines contends that under its lease with the City, 
the City has contracted with it to indemnify it for its own negligence. 
Contracts indemnifying one against his own negligence are strictly con- 
strued. Hill vu. Freight Carriers Corp., 235 N.C, 705, 71 S.E, 2d 188, 
where the cases are cited; Southern Ry. Co. v. Coca-Cola Bottling Co., 
145 F. 2d 304. In Hill v. Freight Carriers Corp., supra, Barnhill, J. 
(now C.J.), says for the Court an exculpatory clause “will never be so 
construed as to exempt the indemnitee from liability for his own negli- 
gence or the negligence of his employees in the absence of explicit lan- 
guage clearly indicating that such was the intent of the parties.” 
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It seems clear from studying the lease that the City has not contracted 
to indemnify Air Lines, as contended by appellant. To hold otherwise 
would be to read into the lease words that are not there, 

It is familiar learning that the theory upon which a case is tried in the 
lower court prevails in considering the appeal and the exceptions. Walher 
v. Burt, 182 N.C. 825, 109 S.E. 48; Leggett v. College, 234 N.C. 595, 
68 S.E. 2d 263; Parrish v. Bryant, 237 N.C, 256, 74.S.E. 2d 726. 

The appellant tendered no issue as to primary-secondary liability 
though he tendered two sets of issues, Nor did Air Lines tender an issue 
as to indemnity. Appellant requested the court to give certain instruc- 
tions to the jury, but this request made no mention of primary-secondary 
liability or of indemnity. That would seem to preclude appellant from 
taking a different position in this Court. 

However that may be, in Art, XV of the lease, Air Lines agreed in 
writing that Air Lines is, and shall be, an independent contractor or 
operator, responsible to all persons for all of its acts or omissions and the 
City shall in no way be responsible therefor. The doctrine of primary- 
secondary liability is based upon a contract implied by law. JT unsucher 
v. Chair Co,, 287 N.C. 559, 75 S.E. 2d 768. There can be no implied 
contract where there is an express contract between the parties in refer- 
ence to the same subject matter. Wenstead v. Reid, 44 N.C. 76; Mfg. Co. 
v. Andrews, 165 N.C, 285, 81 S.E. 418; Sams v. Cochran, 188 N.C. 731, 
125 S.E. 626; McLean v. Keith, 236 N.C. 59, 72 SE. 2d 44. Under the 
lease the doctrine of primary-secondary lability does not arise, 

The evidence does not support the contention of A:r Lines, that if there 
is any lability on the part of Air Lines, the negligence of Air Lines in 
relation to that of the City was passive, and that of the City active, for 
Air Lines was as culpable as the City, and the agreement of the City to 
make repairs did not exculpate Air Lines’ neglect to provide plaintiff a 
reasonably safe passage-way to board as a passenger its airplane. There- 
fore, the question of primary-secondary liability does not arise, for that 
doctrine is based upon a contract implied in law from the fact that a 
passively negligent tort-feasor has discharged an ob]: gation for which the 
actively negligent tort-feasor was primarily hable. Vaylor v. Construc- 
tion Co., 195 N.C. 30, 141 S.E. 492; Hunsucker v. Chair Co., supra. See 
also Schurman v. American Stores Co., supra. 

Appellant’s assignment of error to the court’s nonsuiting its cross-action 
against the City 1s overruled. 

The other assignments of error have been examined, and prejudicial 
error is not made to appear. 

No error. 


Bosarrr, J., took no part in the consideration or decision of this case. 
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J.C. LAMM v. JUNE A. CRUMPLER, T. R. HUMPHREY anp BROOKWOOD 
GARDEN APARTMENTS, INC. 


(Filed 7 April, 1954.) 
1. Pleadings § 15— 


An action based on agreement to suppress bidding at a public sale was 
terminated by demurrer on the ground that the contract was unenforceable 
as contra bonos mores. In a subsequent action, the complaint alleged 
another agreement respecting the same property, but made no reference to 
the former action. Held: Upon demurrer in the second action, whether the 
complaint therein set up a new contract which was not tainted with the 
unlawful agreement alleged in the first, is not presented, since extraneous 
matters dehors a pleading may not be considered on demurrer. 


2. Same— 


Upon demurrer a pleading will be liberally construed in fawor of the 
pleader, giving him every reasonable intendment in his favor, and the 
pleading will not be overthrown unless it is fatally defective. 


3. Fraud § 1— 


Fraud is a material representation relating to a past or existing fact, 
which is false, made with knowledge of its falsity or in reckless disregard 
of the truth, with intention that the other party should act thereon, and 
which is reasonably relied and acted upon by the other party to his damage, 


4. Fraud § 3— 


A misrepresentation as to promissor’s intent which is made for the pur- 
pose of inducing the other party to act or refrain from acting in reliance 
thereon will support an action for fraud even though it be promissory in 
nature, sinee the state of a person’s mind at a particular time is as much 
a fact as any other fact. 


5. Fraud § 9—Complaint held sufficient to state cause of action for fraud. 


Plaintiff alleged that he was the last and highest bidder at a judicial 
Sale, that he was induced to join in the commissioner’s deed conveying the 
property to defendants by representations that defendants needed a part 
of said land to obtain approval by the Federal Housing Administration of 
a housing project, that defendants promised to reconvyey to plaintiff that 
part of the land not needed for this purpose as soon as the amount of land 
needed could be ascertained, when in fact defendants at the time of making 
the representations knew the small amount of the land necessary for their 
housing project, and that defendants thereafter failed and refused to re- 
convey to plaintiff the part of the land not needed. Held: The complaint 
is sufficient to state a cause of action for fraud. 


6. Trusts § 4c—Grantor may engraft parol trust on deed executed by him 
in reliance on fraudulent misrepresentations, 


While, ordinarily, a grantor may not engraft a parol trust upon his own 
deed, allegations to the effect that plaintiff was the last and highest bidder 
at a judicial sale, that defendants represented that they needed a part of 
the property for their housing development and would reconvey to plaintiff 
the part of the land not needed for this purpose as soon as the amount 
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needed could be ascertained, that defendants, at the time, knew that only 
a small part of the land would be needed for the housing project, and 
induced plaintiff by reason of such false representations to join in the 
commissioner’s deed to defendants merely as the most expeditious method 
of assigning this bid, and that thereafter defendants refused to reconvey to 
plaintiff that part of the land not needed for the rousing development, 
is held sufficient to bring plaintiff’s action within the exception to the 
general rule. 


Bossri't, J.. took no part in the consideration or decision of this case. 


Appear by defendants from burqwyn, Emergency Judge, at August 
Term, 1953, of ALamancr, as No. 743, to Fall Term, 1953, of Supreme 
Court, earried over to Spring Term, 1954. 

Civil action (1) to declare that individual defencants Crumpler and 
Humphrey hold title to certain lands in trust for benefit of plaintiff, in 
respect of which lis pendens has been filed; (2) to require defendants to 
effectually convey title to said land to plaintiff as the rightful owner 
thereof; (3) to recover compensatory damages for oreach of trust and 
agreement, in the event defendants are unable to effectually convey said 
title; (4) to recover of individual defendants punitive damages because 
of fraud alleged; and (5) for such other and further relief to which he 
may be entitled—heard in Superior Court of Alainance County upon 
demurrer filed by defendants to the complaint of plaintiff. 

The case is sequel to Lamm v. Crumpler, 233 N.C. T17, 65 S.E. 2d 33 

Here the complaint as amended contains allegations substantially as 
follows: 

land 2. That plaintiff and the individual defendants are residents of 
Alamance County, North Carolina, and defendant Brookwood Garden 
Apartments, Inc., is a corporation created, organizec. and existing under 
the laws of the State of North Carolina, with principal office and place 
of business in the city of Burlington in said county. 

“3. That on or about June 22, 1949, certain real estate situate in the 
city of Burlington, Alamance County, North Carclina, known as the 
R. G. Hornaday Estate, was offered for sale at public auction by Commis- 
sioners of the Superior Court of Alamance County; that at said sale the 
plaintiff became the highest bidder for Tract No. 35 of said estate for the 
sum of $16,800, and the defendants, June A. Crumpler and T. R. Hum- 
phrey, became the highest bidders for Tract No, 34... for the sum of 
$15,025. 

“4. That for some time prior to the sale of said lands . . . the defend- 
ants, June A. Crumpler and T. R. Humphrey, were engaged in the acqui- 
sition of real estate and the making of plans for the construction of a 
housing development, including the construction of a number of apart- 
ments and residential units under plans which they represented to the 
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plaintiff would have to meet approval of the Federal Housing Adminis- 
tration before they could obtain the necessary financing therefor .. . 
“5, That on July 2, 1949, the defendant Crumpler, acting for himself 
and his co-partner or co-promoter, the defendant T. R. Humphrey in- 
sisted that the plaintiff meet with him and his attorney for the purpose 
of discussing and, if possible, reaching some mutually satisfactory agree- 
ment with respect to a division of said Tract No. 35 of the R. G. Horna- 
day Estate. After much urging and coaxing the plaintiff . . . did meet 
him and his attorney at a late hour on the night of July 2, 1949, ...; 
that at said time and place the defendant Crumpler represented to the 
plaintiff and his attorney that he and his co-partner or co-promoter, .. ., 
were obliged to acquire Tract No, 34 of the R. G. Hornaday Estate and 
a part of Tract No. 35 ... for the housing development, and that unless 
they did acquire said property their plans would not be approved by the 
Federal Housing Administration; that for those reasons they wanted to 
make an agreement with the plaintiff to the effect that if the plaintiff 
would assign his bid on Tract No. 35 to the defendant Crumpler, the 
defendants Crumpler and Humphrey would agree to advance the pur- 
chase price of Tract No. 35 and thereafter hold in trust and re-convey 
to the plaintiff so much of the west side of Tract No. 35 that they would 
not be required to own in order to obtain approval of their housing de- 
velopment, at the purchase price per acre for which the plaintiff was 
then the final and preferred bidder for Tract No. 35, as by law provided. 
... That said defendant Crumpler, on said occasion, represented to the 
plaintiff that 1t was necessary and essential for him to advise the Federal 
Housing Administration immediately of the availability of the lands 
required for said housing project, or the project would be abandoned; 
that the defendant Crumpler was known to the plaintiff as an experienced 
real estate operator who had promoted other housing projects in a success- 
ful and profitable manner, and the plaintiff agreed to assign his bid on 
Tract No. 85... to the defendant Crumpler upon condition that said 
Crumpler would thereafter hold in trust and reconvey to the plaintiff so 
much of the west side of Tract No. 35 not required in order to obtain 
approval of said housing development. 

“6, That thereafter the Superior Court of Alamance County on or 
about July 6, 1949 confirmed the sale of Tract No, 34 to the defendants 
Crumpler and Humphrey as the last and highest bidders therefor, and 
confirmed the sale of Tract No. 35 to the plaintiff as the last and highest 
bidder therefor and directed the Commissioners to execute and deliver 
deeds upon the payment of the purchase prices; that about said time the 
defendant Crumpler represented to the plaintiff that they could simplify 
the performance of the agreement between them on July 2, 1949, as here- 
inbefore alleged, and save the expense of additional conveyances, by 
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agreeing upon a temporary division of Tract No. 38 and have the Com- 
missioners and the plaintiff join in a deed to the remaining part of Tract 
No. 35 to the defendants Crumpler and Humphrey, subject to the terms 
of their agreement and that when the defendants Crumpler and Hum- 
phrey had procured approval of their housing development by the appro- 
priate authorities and had thereby ascertained exactly how much of the 
part of Tract No. 35 to which they were taking title was required for 
the housing development, they would promptly reconvey the remainder 
to the plaintiff. Relying upon the representations so made by the defend- 
ant Crumpler, acting for himself and his co-partner or co-promoter Hum- 
phrey, and relying upon the agreement heretofore made to hold in trust 
and reconvey to the plaintiff so much of the west side of Tract No. 35 not 
required in order to obtain approval of said housing development, the 
plaintiff agreed to said suggestion and the defenclants Crumpler and 
Humphrey caused a line to be surveyed through Tract No. 35 dividing 
said tract into two parts, one containing 8.38 acres, and the other con- 
taining 9.30 acres and caused a deed to be prepared conveying the western 
portion of said Tract No, 35, containing 9.30 acres, by the said Commis- 
sioners to the plaintiff and his mother, and a deed from the said Commis- 
sioners and the plaintiff conveyed the remainder or eastern portion of 
Tract No. 35, containing 8.28 acres, to the defendants Crumpler and 
Humphrey (which latter deed is recorded in Book of Deeds 182 page 174 
in office of Register of Deeds of Alamance County, and by reference made 
a part hereof). Prior to and as a condition of the dalivery of said deeds, 
the defendants Crumpler and Humphrey representec. to the plaintiff that 
they had not yet ascertained how much of that portion of Tract No. 35 
so conveyed to them that would be required to use in obtaining approval 
by the appropriate authorities of their housing development and that 
they would hold the title to said portion of Tract No. 35, so conveyed to 
them, subject to the right of the plaintiff to receive a conveyance from 
them of all of the said tract which was not actually used by the defend- 
ants Crumpler and Humphrey, in their housing development. 

“7. That plaintiff is informed and believes and so avers that the repre- 
sentations made by the defendants Crumpler and Humphrey to the plain- 
tiff in certain particulars heretofore set forth and more particularly set 
forth in this paragraph of the complaint, were made as statements of 
fact, which were untrue and known to be untrue by the defendants, or 
else recklessly made; that they were made with the intent to deceive, and 
for the purpose of inducing the plaintiff to act upor. them; and plaintiff 
did in fact rely upon them and was induced thereby to act to his injury 
or damage as hereinafter set forth, in that: 

“(a) On July 2, 1949 the defendant Crumpler represented to the 
plaintiff that he, Crumpler, and his co-partner or co-promoter, . . . were 
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obliged to acquire approximately 8 acres of Tract No. 35 for their housing 
development, when the defendants Crumpler and Humphrey knew, or 
had reasonable grounds to believe, that only a small part of Tract No. 35 
might be required for their housing development. 

“(b) On July 2, 1949 the defendant Crumpler represented to the plain- 
tiff that it was necessary and essential for the defendant Crumpler to 
advise the Federal Housing Administration immediately of the avail- 
ability of such part of Tract No. 35, or the project would be abandoned, 
when the defendant Crumpler then knew, or had reasonable grounds to 
believe, that the defendants Crumpler and Humphrey would not need any- 
thing like 8 acres of Tract No. 35 for said housing development. 

“(e) On or before July 20, 1949 the defendants Crumpler and Hum- 
phrey represented to the plaintiff that they had not yet ascertained how 
much of that portion of Tract No. 35, being conveyed to them by the 
deed hereinbefore referred to, they would be required to use in obtaining 
approval by the appropriate authorities of their housing development, 
when the defendants, Crumpler and Humphrey, then knew that they 
would not be required to have and use for said development project more 
than a small strip of Tract No. 35 with a width of 38.4 ft. extending the 
entire length of Tract No. 35 along the east side thereof and containing 
approximately .76 of an acre. 

“8, That on or about September 8, 1949 the defendants Crumpler and 
Humphrey and their respective wives, executed and delivered a deed to 
the defendant Brookwood Garden Apartments, Inc., conveying all of 
Tract No. 34 of the Hornaday Estate and said strip 38.4 ft. in width from 
the east side of Tract No. 35, which said deed is duly recorded in the 
office of the Register of Deeds for Alamance County. Plaintiff alleges 
that the land so conveyed to Brookwood Garden Apartments, Inc., has 
been used for the housing development hereinbefore referred to and con- 
stituted all of the land required by the housing authorities for approval of 
said housing project; plaintiff further alleges, upon information and 
belief, that all of the stock issued by the defendant Brookwood Garden 
Apartments, Inc., is in fact and truth owned and paid for by the defend- 
ants Crumpler and Humphrey; that said individual defendants have at 
all times complained of dominated and controlled the actions of said cor- 
poration and that the legal entity of said corporation should be disre- 
garded because of the matters and things herein set forth. 

“9, That sometime after September 8, 1949 the plaintiff ascertained 
how much of Tract No. 35 the defendants Crumpler and Humphrey had 
used in said housing development and had conveyed to Brookwood Garden 
Apartments, Inc., and thereupon the plaintiff requested the defendants 
Crumpler and Humphrey to reconvey the remainder of Tract No. 35 to 
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him in accordance with the agreement made and hereinbefore alleged. 
That at said time the defendants Crumpler and Humphrey promised to 
make such conveyance as soon as they could conveniertly do so, that upon 
failure of the said defendants to reconvey the remainder of Tract No. 35, 
the plaintiff made additional request for such conveyance and advised 
said defendants he was ready, able and willing to pay the amount agreed 
to be paid for such conveyance, and finally, after several months had 
elapsed, the defendants Crumpler and Humphrey advised the plaintiff 
that they would convey the remainder of Tract No. 65 to him only upon 
the payment by him to them of a very large amount of money greatly in 
excess of the cost of said property to the defendants Crumpler and Hum- 
phrey the amount agreed upon for conveyance of such remainder to the 
plaintiff. 

“10, That subsequent developments have more clearly demonstrated the 
deceit, craft, and stratagem of the defendants Crumpler and Humphrey, 
as practiced upon the plaintiff Lamm, in that they have now divided the 
said 8.28 acres of Tract No. 35 by a paved street or roadway and laid out 
building lots on each side thereof and have since attempted to have said 
property zoned for business purposes (the application being denied by the 
City of Burlington authorities), all in furtherance and continuation of 
their original design and plan to cheat and defraud the plaintiff Lamm, 
and secure title to said property from him by the false and fraudulent 
representations hereinbefore set out. 

“11. The plaintiff alleges that the defendants Crum pler and Humphrey 
have wrongfully refused to reeconvey to him the remaining portion of 
Tract No. 35 not required for the housing development for the reason that 
said defendants have determined that the part of ‘Tract No. 35 which 
they have not used for their housing development has a current market 
value greatly in excess of the investment cost and they have attempted and 
are still attempting to evade their responsibility and legal obligations 
made with the plaintiff. Plaintiff alleges that the defendants Crumpler 
and Humphrey now hold title to 8.28 acres of Tract No. 35, less .76 acres 
heretofore conveyed by them to Brookwood Garden Apartments, Inc... . 
in trust for the plaintiff Lamm, and that the defendants Crumpler and 
Tumphrey have no beneficial interest therein; that the plaintiff has 
repeatedly offered to reimburse said defendants for their investment costs 
in acquiring the said remaining portion of Tract No, 35 and he is ready, 
willing and able to pay said investment costs upon the execution and 
delivery to him of the proper deed of conveyance. 

“12. The plaintiff alleges that under the facts and circumstances here- 
inbefore recited, it is unconscionable and inequitable for the defendants 
Crumpler and Humphrey to retain title to the land in question and to 
refuse to convey the same to the plaintiff, and that the plaintiff Lamm is, 
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therefore, entitled to have said land in question impressed with a parol 
trust and is entitled to have the defendants Crumpler and Humphrey 
specifically perform the agreement to reconvey that part of Tract No. 35 
which has not been used for said housing development and has not been 
conveyed by said defendants to Brookwood Garden Apartments, Inc., and 
described as follows:” (Here follows specific description of the remain- 
ing 7.52 acres more or less.) 

“13. The plaintiff is advised, informed and alleges that the lands de- 
scribed in the next preceding paragraph have a reasonably fair market 
value of $40,000. 

“14, The plaintiff is informed, advised and therefore alleges that the 
defendants Crumpler and Humphrey, in continuation of their purpose 
and design to cheat the plaintiff and cement the fraud originally perpe- 
trated by them and to circumvent and delay the plaintiff in obtaining 
proper relief, and to place a further cloud upon the title to that part of 
Tract No, 35 to which the plaintiff is entitled, have caused to be executed 
and delivered a deed of conveyance to the defendant, Brookwood Garden 
Apartments, Inc., for such property containing 7.52 acres, more or less; 
that the defendant, Brookwood Garden Apartments, Inc., is not and can- 
not be a purchaser for value and in good faith and without notice of the 
fraud and deceit perpetrated upon plaintiff, for that at all times herein 
complained of the individual defendants Crumpler and Humphrey were 
the owners and holders, either directly or beneficially, of the entire out- 
standing capital stock of Brookwood Garden Apartments, Inc., and were 
at all times the dominant officers and directors thereof. 

(Note: The deed from the Commissioners and plaintiff J. C. Lamm 
to J. A. Crumpler and T, R. Humphrey, the defendants, by reference 
made a part of paragraph 6 of the complaint, recites that J. C. Lamm 
became the last and highest bidder for Tract 35, and that sale to him was 
confirmed by the court on July 6, 1949, “and the said Commissioners, 
parties of the first part, were authorized and directed to convey the prop- 
erty to J. C. Lamm or such other person as he should direct,” and that he 
has directed the Commissioners “to convey that portion of Tract 35 herein 
described to J. A. Crumpler and T. R. Humphrey, and he... joins in 
this deed to confirm the transfer of the said bid to the parties of the 
second part and to release and quitclaim any and all interests which he 
has or can have in and to the said real property on account of the same 
having been confirmed to the said J.C. Lamm. . .”) 

And by further amendment, pursuant to order of court, “plaintiff states 
that the alleged agreement by which plaintiff is alleged to have assigned 
his bid on Tract No. 35... to the defendant June A. Crumpler, and by 
which the defendants June A. Crumpler and T. R. Humphrey are alleged 
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to have agreed to reconvey to plaintiff all of Tract No. 35 not necessary 
for the housing development, was not wholly in writiag.” 

Defendants demur to the complaint, and as it 1s amended, upon these 
grounds: 

“1. That plaintiff’s complaint, and complaint as amended, does not 
state facts sufficient to constitute a cause of action in that it appears from 
the face of the complaint that the facts stated are not sufficient to consti- 
tute a cause of action for the conveyance of real property or for damages 
for the breach of contract or for any other cause. 

“2. That the cause of action attempted to be stated in the complaint 
and the complaint as amended purports to be founded upon an alleged 
fraud, and the paragraphs with reference to such fraud are as follows: 
(Here sub-paragraphs (a), (b) and (c) of paragraph 7 of the complaint 
are copied verbatim and are here inserted by reference.) 

“3, That the said allegations attempting to set forth fraud are not 
sufficient in law to amount to an allegation or to allegations of fraud. 

“4. For that the plaintiff endeavors to set up a parol trust based on 
alleged fraud and for damages resulting from fraud practiced by the 
defendants when in fact and in law the representaticns set forth do not 
constitute actionable fraud. 

“5. That the said complaint shows upon its face that the real property 
asked by the plaintiff to be conveyed was in fact conveyed to the defend- 
ants Crumpler and Humphrey for a valuable consideration by the plain- 
tiff as grantor by written deed executed and acknowledged and delivered 
to the said defendants by the plaintiff, and that the plaintiff is not entitled 
to and cannot engraft upon the said property a parol trust or any trust, 
and the said complaint shows upon its face as amended that the plain- 
tiff released all prior rights of the plaintiff in the property involved in the 
complaint and deseribed in the complaint and shows that the said deed 
was executed and delivered after the alleged agreement set forth in the 
complaint as plaintiff’s cause of action.” 

When the cause came on for hearing in Superior Court at term time, 
the presiding judge, being of opinion that the demurrer should be over- 
ruled, entered judgment to that effect. 

Defendants excepted thereto and appeal to Supreme Court and assign 
error. 


Cooper. Long, Latham & Cooper for plaintiff, appellee. 
Young, Young & Gordon, Long & Ross, and Allen & Allen for defend- 
ants, appellants. 


Winporne, J. Taking the facts alleged in the complaint to be true, 
as is done in this State when considering the sufficiency of a pleading in 
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a civil action to withstand the challenge of demurrer, and applying appli- 
cable principles of law, this Court is of opinion and holds that the action 
of the judge of Superior Court in overruling the demurrer filed by de- 
fendants was proper. 

At the outset it is appropriate to say that in the light of the allega- 
tions of the complaint now before the Court, the decision in the former 
action of Lamm v. Crumpler, 233 N.C. 717, 65 S.E. 2d 336, has no 
bearing on the decision now made. 

The former action had for its purpose the reformation of a written 
agreement of date 2 July, 1949. It was heard in Superior Court upon 
written demurrer to the complaint. But in this Court defendants inter- 
posed demurrer ove tenus on the ground that the contract sought to be 
reformed had as its purpose the suppression of bidding at a publie sale. 
And decision of this Court rested solely on the point somade. Among the 
cases cited in support of the principle applied is Owens v. Wright, 161 
N.C, 127, 76 S.E. 735. 

In Owens v. Wright, supra, after stating that the enforcement of an 
agreement by which bidding at public sale is suppressed “is contra bonos 
mores, and the law will not assist either party to enforce such an agree- 
ment, the Court, quoting from opinion of Chief Justice Marshall in 
Armstrong v. Toler, 24 U.S, 257, said: ‘A new contract founded on a new 
consideration, although in relation to property respecting which there has 
been unlawful transaction between the parties, is not of itself unlawful.’ ” 

No such point was made in the hearing on the appeal in the former 
action. 

However, plaintiff, in brief filed presently, invokes the principle just 
stated,—contending that the transactions between plaintiff and defend- 
ants reveal a second contract which is not tainted with the unlawful phase 
of the transaction relating to suppression of bidding at a public sale. But 
the complaint now before the Court does not contain the language of the 
contract then considered. Nor does the complaint make any reference 
to the former action. It merely declares that the contract is “not wholly 
in writing.” Hence the matter of new contract is not presented in this 
action. “Extraneous matter dehors the pleading may not be considered 
... on demurrer,” Barnhill, J., in Towery v. Dairy, 237 N.C. 544, 75 
S.E. 2d 534, and cases cited. 

And it is provided by statute, G.S, 1-151, that “in the construction of 
a pleading for the purpose of determining its effect its allegations shall 
be liberally construed with the view to substantial justice between the 
parties.” And decisions of this Court interpreting and applying the pro- 
visions of this statute require that every reasonable intendment must be 
in favor of the pleader. The pleading must be fatally defective before 
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it will be rejected as insufficient. See Ins. Co. vu. McCraw, 215 N.C. 105, 
18.E, 2d 369; Bumgardner v. Fence Co., 236 N.C, 698, 74 S.E. 2d 32. 

Therefore, do the facts alleged, liberally construed in favor of the 
pleader, constitute a cause of action for fraud? This Court holds that 
they do. 

In this connection the essential elements of fraud. as recently restated 
in Cofteld v. Griffin, 238 N.C, 377, 78 S.E. 2d 131, -n opinion by Hrvzn, 
J., are these: “(1) That defendant made a representation relating to 
some material past or existing fact; (2) that the representation was false; 
(3) that when he made it, defendant knew that the representation was 
false, or made it recklessly, without any knowledge of its truth and as a 
positive assertion; (4) that defendant made the representation with 
intention that it should be acted upon by plaintiff; (5) that plaintiff 
reasonably relied upon the representation and acted upon it; and (6) 
that plaintiff thereby suffered injury.” 

Indeed, in Roberson v. Swain, 285 N.C, 50, 69 S.E. 2d 15, in opinion 
by Valentine, J., we find it said that in this jurisdiction it is well estab- 
lished “that parol evidence may be used to show that an obligation is 
assumed only upon certain contingencies”; that “this 1s certainly true 
when the delivery of a paper writing 1s induced by fraudulent repre- 
sentations.” And the Court, continuing, declared: “When a representa- 
tion contains all the elements of fraud except that 1; 1s not a representa- 
tion of an existing fact but is promissory in nature, the ‘state of mind’ of 
the promissor is material. If he made the promissory representations 
merely to mislead the promisee with no intent to comply with the promise, 
and the other elements of fraud all made to appear, such representations 
will support an action in fraud notwithstanding the promissory nature of 
the representations, for the ‘state of mind’ of the promissor is a subsisting 
fact. What his condition of mind was at the time and his intent in respect 
to the fulfillment of the promise presents a question for the jury.” 

And in the Cofield case, supra, it is stated that “The state of any 
person’s mind at a given moment is as much a fact as the existence of any 
other thing. . . . As a consequence, it may be fraudulent to misrepresent 
the present intention of a third person to do a future act . . . One who 
fraudulently makes a misrepresentation to another that a third person 
intends to do or not to do a particular thing for the purpose of inducing 
the other to act or refrain from acting in reliance thereon in a business 
transaction is liable to the other for the harm caused to him hy his justi- 
fiable reliance upon the misrepresentation.” 

In the light of these principles, and liberally construing the allegations 
contained in paragraphs 5, 6 and 7, culminating in 7 (c) as hereinabove 
related, it appears plaintitf has stated a cause of action sufficient to repel 
a demurrer. | 
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On the other hand, appellants contend that plaintiff, having joined 
with the Commissioner in the execution of the deed to the defendants, may 
not engraft a parol trust in favor of himself. Gaylord v, Gaylord, 150 
N.C. 222, 63 S.E. 1028; Davis v. Davis, 223 N.C. 36, 25 S.E. 2d 181; 
Carlisle v. Carlisle, 225 N.C. 462, 35 S.E. 2d 418; Loftin v. Kornegay, 
995 N.C. 490, 35 S.E. 2d 607. 

These decisions hold that a grantor, in a deed, except in cases of fraud, 
mistake or undue influence, will not be permitted to contradict the terms 
of his written deed. 

It would seem, however, that the allegations of the complaint are suffi- 
cient to bring the instant case within the exception. 

The defendants may answer, and issues be drawn upon the pleadings 
and the factual situation may be fully developed upon the trial in Supe- 
rior Court. Then the court may consider the ease in the light of the 
evidence offered. .And such consideration will not be foreclosed by deci- 
sion now made on the demurrer. See Bumgardner v. Fence Co., supra; 
Montgomery v. Blades, 222 N.C. 463, at page 469, 23 S.E. 2d 844; Lewzs 
r, Shaver, 286 N.C. 510, 78 S.E. 2d 320, and cases therein cited. 

Hence, judgment overruling the demurrer of defendants 1s 


Affirmed. 


Bogsitt, J., took no part in consideration or decision of this case. 


J. E. LINDSAY vy. FRANK CARSWELL, GILBERT CARSWELL, WILL 
RECTOR, ROY BUTLER anp JOHN BEAM. 


(Filed 7 April, 1954.) 


1. Trespass to Try Title § 3— 


Where defendants fail to show that the grantee in the original deed in 
their chain of title ever conveyed the land to them or to any of the defend- 
ants’ predecessors in title, or that they acquired the land by inheritance 
from such grantee, there is a hiatus, and the evidence is insufficient to 
support a finding to the effect that defendants had established title by 
mesne conveyances from the original grantee. 


2. Adverse Possession § 3— 


Adverse possession under known and visible lines and boundaries must 
be not only continuous, but also adverse or hostile. 


3. Adverse Possession § 19—-Evidence held insufficient to show adverse 
possession under color. 

This action involved title to lappage in the respective deeds of the 

parties. Evidence to the effect that defendants’ predecessors in title cut 
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timber from time to time froin their land, without evidence that the timber 
was cut from the lappage in dispute, and that their predecessors in title 
sold timber from their land, including the lappage, on two separate oceca- 
Sions, without evidence that any of defendants’ predecessors in title lived 
on that part of the land within the lappage, and without sufficient evidence 
showing that the original deed in their chain of title antedated that of the 
adverse party, is held insufficient to ripen title in defendants to the lappage 
by adverse possession under color. 


4. Adverse Possession § 1— 


Adverse possession means actual possession, witia an intent to hold 
solely for the possessor to the exclusion of others aid is denoted by the 
exercise of acts of dominion over the land in making the ordinary use and 
taking the ordinary profits of which it is susceptible, such acts to be so 
repeated as to show that they are done in the character of owner, and not 
merely as an occasional trespasser, 


5. Adverse Possession § 8— 


Where there is a lappage in the deeds of the respective parties, and 
neither is in actual possession of the lappage, the party having the better 
paper title has presumptive possession of the lappage. 


Appran by plaintiff from .Vettles, J., September-October Term, 1953, 
of Burxr, 

This is an action for trespass instituted to recover damages against the 
defendants for the cutting and removal of timber. 

It is alleged in the complaint that Roy Butler atternpted to sell timber 
growing on plaintiff’s premises to the defendant John Beam, and that the 
defendants Frank Carswell, Gilbert Carswell and Will Rector are his 
agents, servants, and employees. These defendants in their answer allege 
that they made a bona fide purchase of the timber in question from their 
eodefendant, Roy Butler, and pray that the restraining order issued 
against them be dissolved. 

The defendant Roy Butler filed a separate answer in which his wife 
purports to joi although she is not a party to the action. In this answer 
they allege that they are the owners of 86 acres of lend, and describe it 
by metes and bounds, which description is identical with that contained 
in the conveyance to Florence Ethel Butler from Minda Butler and 
others, referred to hereinafter, and further allege taat they and those 
under whom they claim have been in adverse possession thereof for more 
than seven, twenty, and thirty years. 

This controversy involves what appears to be a lappage of some six 
acres or more contained in the deseription in plainti:t’s deed and in the 
deed to Florence Ethel Butler, wife of the defendant Roy Butler, 

The plaintiff offered in evidence an unbroken recorded chain of title 
to his tract of land containing 98 acres, more or less, beginning with a 
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grant from the State of North Carolina, entered on 31 January, 1880, and 
recorded on 5 December, 1885, in Book 1, page 214, in the office of the 
Register of Deeds of Burke County. 

The plaintiff's evidence is to the effect that he bought this tract of land 
in 1988; that it 1s timber Jand and that is what he bought it for. That, 
“it ls Just mountain land .. .” That when he bought it in 1988 he eulti- 
vated an orchard thereon for five or six years, spraying it and gathering 
fruit from it. A part of this orchard, according to evidence offered in 
behalf of the plaintiff and the defendants, was within the disputed area. 

The defendants offered in evidence a deed executed in 1866 by R. R. 
Carswell to Angeline Carswell and filed for registration in the office of the 
Register of Deeds for Burke County, in Book G, page 219, on 8 February, 
1879. This deed, after describing the land conveyed by metes and bounds, 
contains this statement: “. . . containing 31 acres, more or less, granted 
to Angeline Carswell and her heirs, by Robert R. Carswell, a part of the 
land on which he now resides.” 

The defendants also offered in evidence a deed dated 6 October, 1900, 
from Joseph England and wife, Emily, to Alexander Butler, which in- 
strument was filed for registration on 1 July, 1918, and duly recorded in 
Book G-4, page 248. The only description given in connection with this 
instrument is as follows: “. . . ‘adjoining the land,’ old homeplace of 
Robert Carswell.” They also offered a deed dated 21 February, 1901, 
executed by G. N. Carswell and wife, Eliza, to Alexander Butler, filed 
for registration on 1 July, 1918, and registered in Book G-4, page 244, 
being his one-sixth interest in the homeplace of Robert Carswell. 

An unrecorded deed dated 12 December, 1892, purporting to be a quit- 
claim deed from J. T. Carswell to Alexander Butler, for all the right, 
title, and interest of J. T. Carswell in 32 acres of land was offered by the 
defendants. This deed was held to be competent only as against the 
grantor. 

The next deed offered in defendants’ chain of title was one executed on 
4 March, 1936, by J. K. Butler and others to Julius and P. A. Butler 
(containing the same description set out in the answer of Roy Butler and 
his wife, Florence Ethel Butler), which deed was duly recorded on 10 
March, 1986, and in addition to the deseription, contains the following: 
“This being a tract of land conveyed by R. R. Carswell to Angeline 
Carswell, deed dated 1866, Book G, page 219.” The final deed offered by 
the defendants was executed by Minda Butler, widow, Neely B. Cody and 
others, to Florence Ethel Butler, and contains the identical description 
set forth in the deed from J. K. Butler and others to Julius and P. A. 
Butler. This deed was recorded in Book 57, page 10, on 1 May, 1943, in 
the office of the Register of Deeds for Burke County. 
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The defendants’ evidence as to title and adverse possession, In sum and 
substance, 1s as follows: 

1. Roy Butler, 45 years of age, testified that Alexander Butler was his 
unele and the father of Julius and Pink Butler; that he did not remember 
Pink Butler having ever lived on the premises in question. “. . . his 
father moved off when he was small... I do not remember his living 
there.’ As to adverse possession, this witness further testified, “Since 
1948, I got wood anywhere on this property that I wanted to, and I hved 
on it... . before I lived there a fellow named Chi.ders ved in an old 
shack, and I lived in it too a couple of vears before I built... . I helped 
Pink Butler cut timber on this tract (including the disputed area) ... 
either in 1936 or 1937... . My wife and I sold some timber to Frank 
Carswell, and that timber was approximately the same as where it was 
eut over in 19386...” 

2. Joshua Carswell, a 78-year-old grandson of Robert R. Carswell, 
testified that Alexander Butler married Lucetta Carswell, the daughter of 
Robert R. Carswell; that Alexander Butler cut pine timber for shingle 
blocks off of this tract of land for some ten or fifteen years, “just a few at 
a time.” That Alexander Butler lived on the land but left it fifty years 
ago; that there has never been an orchard on any part of the disputed 
area. That he heard Alexander Butler tell his father that he was going 
to buy the land in dispute from the heirs of Robert R. Carswell; that 
Robert R. Carswell was dead at the time; that when he was living he 
lived on the right of the road on Highway No, 18, of this Butler property. 

3. Schuyler Huffman testified that he was familiar with the lands in 
dispute; that he was 60 years old and lived within 400 yards of the Roy 
Butler property; that Pink Butler had timber cut off the land in the dis- 
puted area in 1936; that S. 8S. Carswell and J. R. Carswell had an orchard 
and made a business of selling fruit; that “a piece of orchard half as big 
as the Court Square” was within the disputed area. 

The essential parts of the court’s findings of fact are set out below: 

(a) The plaintiff claims title to the lands in the disputed area as set 
forth on the map prepared by James A, Harbison, County Surveyor, and 
shown within the blue Ines thereon, under the grant from the State as 
set out hereinabove; that the title and mesne conveyances therein embrace 
the same boundaries and lands as specifically described in the plaintiff’s 
complaint. 

(b) That the defendants claim title to the lands conveyed by Robert R. 
Carswell by deed dated 1866, to Angeline Carswell, and by mesne convey- 
ances to the feme defendant, Mrs. Florence Ethel Butler. 

(c) That the defendants’ title and each mesne conveyance therein 
embraces the same boundaries and lands specifically described in a sepa- 
rate answer of the defendants, Florence Ethel Butler and Roy Butler, and 
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shown on the map prepared by the above surveyor, within the red lines 
thereon. Exception No, 14. 

(d) That the land described in the separate answer of Florence Ethel 
Butler and Roy Butler has been in the continuous and active possession 
and occupancy of the defendants and their predecessors in title since 
1866, under known and visible lines and boundaries, as set forth in the 
said separate answer of the defendants and as designated within the red 
lines on said map. Exception No, 15. 

(e) That the property in dispute 1s covered by both deeds for the plain- 
tiff and for the defendants; (that the deeds of the defendants predated 
those of the plaintiff and that the land has been in the possession of the 
defendants and their predecessors since 1866). Exception No. 18 is to 
that portion of the above finding of fact within the parentheses, 

Judgment was accordingly entered adjudging the defendants, Florence 
Ethel Butler and Roy Butler, to be the sole owners of the land described 
in their answer; directing that the injunction theretofore issued be dis- 
missed and that the defendants have and recover the timber cut from the 
premises or the money obtained therefor. The plaintiff appeals, assigning 
error, 


Mull, Patton & Craven for plaintiff, appellant, 
O. Lee Horton and Russell Berry for defendants, appellees. 


Denny, J. The plaintiff has preserved twelve of his nineteen excep- 
tions and assignments of error based thereon. However, in disposing of 
this appeal we deem it necessary to consider only exceptions Nos, 14, 15, 
and 18. 

Exception No, 14 is to the finding of fact set out in paragraph (c) here- 
inabove to the effect that the defendants’ title and each mesne conveyance 
therein embraces the same boundaries and lands specifically described in 
the answer of Florence Ethel Butler and Roy Butler. The fallacy in this 
finding of fact is that the deeds offered by the defendants in an effort to 
show adverse possession by themselves and those under whom they claim 
since 1866, do not make out an unbroken chain of title to the 86 acres of 
land described in the deed to Florence Ethel Butler. There is not a 
scintilla of evidence in the record tending to show that Angeline Carswell 
conveyed the 31 acres of land she acquired from R, R. Carswell in 1866 
to any of the predecessors in title of Florence Ethel Butler, or that any 
of them inherited the property from her. On the contrary, the defendants 
offered testimony to the effect that Alexander Butler purchased his land 
from the heirs of R. R. Carswell. Then who were those heirs? He ob- 
tained one deed from Joseph England and wife, Emily. Was Emily a 
daughter of R. R. Carswell? .\pparently not, because the deed executed 
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by these parties refer to the lands described therein as “adjoining the 
land, old homeplace of Robert Carswell.” The other recorded deed exe- 
cuted by G. N. Carswell and wife, Eliza, to Alexander Butler, offered by 
the defendants as a source of their title, recites that it is for a “one-sixth 
interest in the homeplace of Robert Carswell.” While the unrecorded 
deed from J. T. Carswell (a son of Robert R. Carswell, according to the 
record) to Alexander Butler simply purports to quitclaim all the right, 
title, and interest of J. T. Carswell in 32 acres of land, no evidence was 
offered to identify this tract of land as being a part of the lands of Robert 
R. Carswell or Angeline Carswell. 

Furthermore, were J. K. Butler and others, who executed a conveyance 
to Julius and P, A. Butler (which deed was offered as a link in the de- 
fendants’ chain of title) the other heirs of Alexander Butler? The evi- 
dence discloses that Julius and Pink Butler were sons of Alexander Butler, 
but there is no evidence from which we ean ascertain from what source 
J. K. Butler and others obtained their interest, if any, in the land con- 
veyed. Was P. A. Butler and Pink Butler one and the same person? If 
so, how and when did he acquire the one-half interest in the land conveyed 
to Julius Butler? The record is silent as to this information. Moreover, 
the record is also silent as to whose widow Minda Butler is, and how 
Neely Butler Cody and others acquired an interest, if any, in the land 
which they conveyed to Florence Ethel Butler. 

It is true that the deed from J. K. Butler and others to Julius and 
P, A. Butler, and the deed from Minda Butler, w.dow, and others, to 
Florence Ethel Butler, each contains the following statement: “This 
being a tract of land conveyed by R. R. Carswell to Angeline Carswell, 
deed dated 1866, Book G, page 219.” Fach of these deeds, however, 
describes the tract of land conveyed as containing 86 acres, more or less, 
while the deed from R. R. Carswell to Angeline Carswell dated in 1866 
and recorded in 1879, describes certain land by metes and bounds, and 
then states, “containing 31 acres, more or less.” .1 comparison of the 
description in the deed from J. K. Butler and others to Julius and P. A. 
Butler, and from Minda Butler, widow, and others, to Florence Ethel 
Butler, with the description contained in the deed from R, R. Carswell 
to Angeline Carswell, leads to the conclusion that the 31-acre tract de- 
scribed in the deed to Angeline Carswell is included within the description 
contained in the above deeds. However, the evidence disclosed on the 
record does not support the finding complained of herein to the effect that 
the defendants’ title and each mesne conveyance tierein embraces the 
same boundaries and lands specifically described in the separate answer 
of Florence Ethel Butler and Roy Butler. Or to pus it another way, the 
evidence is not sufficient to support the finding that the defendant Flor- 
ence Ethel Butler has an unbroken chain of title to the 83 acres of land 
claimed by her back to 1866. 
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We will discuss exceptions Nos. 15 and 18 together. While the court 
found that the defendants (Florence Ethel Butler and Roy Butler) and 
their predecessors in title have been in the continuous and active posses- 
sion and occupancy of the premises described in their answer since 1866, 
under known and visible lines and boundaries, the possession is not found 
to have been either adverse or hostile. Moreover, we do not think the 
evidence as to adverse possession, with respect to the disputed area, is 
sufficient to have ripened title in Florence Ethel Butler under color 
thereto or in any of her predecessors in title. What does the evidence 
disclose in this respect? (1) Whatever lands Alexander Butler purchased 
under the deeds dated in 1900 and 1901, which deeds were offered in evi- 
dence by the defendants to make out Florence Ethel Butler’s chain of 
title, he did not live on such premises more than two or three years, for 
he moved therefrom fifty years ago, according to the defendants’ evidence 
adduced in the trial below. (2) There is no evidence that any person 
claiming title to the premises under consideration, under color, ever 
resided thereon after Alexander Butler moved therefrom until Roy Butler 
lived on it. (3) The only acts offered to show adverse possession were 
these: (a) Alexander Butler, for ten or fifteen years, cut pine timber off 
of this land for shingle blocks, “just a few at a time.” But there is no 
evidence that he cut any shingle blocks in the disputed area. (b) Pink 
Butler, who never lived on the premises while he held the paper title 
thereto, sold the timber thereon including the disputed area, in 1936. (c) 
Roy Butler and his wife sold the timber on the premises including the 
disputed area, in 1953. He testified that he lived on the premises, but not 
in the disputed area, for two years (but when is not stated), and that 
“since 1943 I cut wood anywhere on the property that I wanted to .. .” 
How much wood he cut, or how often he cut it, or from what part of the 
premises he obtained it is not made to appear. 

Adverse possession means actual possession, with an intent to hold 
solely for the possessor to the exclusion of others and is denoted by the 
exercise of acts of dominion over the land in making the ordinary use and 
taking the ordinary profits of which it is susceptible, such acts to be so 
repeated as to show that they are done in the character of owner, and not 
merely as an occasional trespasser. Price v. Whisnant, 236 N.C. 381, 
72 S.E, 2d 851; Perry v. Alford, 225 N.C. 146, 33 S.E. 2d 665; Berry v. 
Coppersmith, 212 N.C. 50, 193 S.E. 3; Alexander v. Cedar Works, 177 
N.C. 187, 98 S.E, 312; Land Co. v. Floyd, 167 N.C. 686, 83 S.E. 687; 
Locklear v. Savage, 159 N.C. 236, 74 S.E. 347; Monk v. Wilmington, 187 
N.C. 322, 49 S.E. 345; Walliams ». Wallace, 78 N.C, 354; Bartlett v. 
Simmons, 49 N.C. 295; Loftin v. Cobb, 46 N.C. 406, 62 Am. Dee. 173. 

The law with respect to title of a disputed area covered by a lappage in 
deeds, was stated by Stacy, C. J., in Vance v. Guy, 224 N.C. 607, 31 S.E. 
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2d 766, in the following language: ‘Where the title deeds of two rival 
claimants to land lap upon each other, and neither “s in the actual posses- 
sion of any of the land covered by both deeds, the law adjudges the posses- 
sion of the lappage to be in the one who has the better title,” citing Penny 
v. Batlle, 191 N.C, 220, 181 S.E. 627. See also Bostic v. Blanton, 232 
N.C, 441, 61 S.E. 2d 443; Whiteheart v. Grubbs, 232 N.C. 236, 60 S.E. 
24101; Ownbey v. Parkway Properties, 222 N.C. 54, 21 S.E, 2d 900. 

The plaintiff is entitled to a new trial and it is so ordered. In the mean- 
time, Florence Ethel Butler, who is a necessary party to this action, 
should be formally made a party defendant. 

New trial. 


SAMUEL IL. LAWSON vy. LOUISE BENNETT, Guarpian AbD LITEM FOR 
PEARL T. LAWSON. 


(Filed 7 April, 1954.) 


1. Divorce and Alimony § 2a— 


Divorce on the grounds of two years’ separation under G.S. 50-6 cannot 
be maintained when the separation is due to the insanity or mental inca- 
pacity of defendant spouse, the sole remedy in such instance being under 
G.S. 50-5 (6). 


2. Administrative Law § 4— 
Where a statute provides a valid remedy, such remedy is exclusive. 


3. Divorce and Alimony § 5e— 

While ordinarily a defendant wife may not attack a deed of separation 
by cross-action in her husband’s suit for divorce, where the husband, in 
reply to the wife's cross-action for subsistence pending the trial and subse- 
quent thereto, sets up a deed of Separation as a bar to the cross-action, the 
court may allow defendant to amend so as to allege that the deed of sepa- 
ration was invalid because of her mental incapacity. 


4. Husband and Wife § 12d (8): Insane Persons § 12—Mental incapacity 
renders contract voidable but not void. 


The mere fact that at the time of the execution of the deed of separation 
the wife was mentally incompetent does not support a judgment declaring 
that the deed of separation is void, since in such circumstances the contract 
is voidable and should not be annulled unless the husband is unable to 
show that he was ignorant of the wife’s incapacity and had no notice 
thereof sufficient to put a reasonably prudent person upon inquiry, paid a 
fair and full consideration, took no unfair advantaze of the wife, and that 
the wife has not restored or is unable to restore the consideration or make 
adequate compensation therefor. 


AppraL by plaintiff from Gwyn, J., at October Term, 1953, of Rocx- 
INGHAM. 
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Civil action for absolute divorce of bonds of matrimony existing be- 
tween plaintiff and defendant on the ground of two years separation. 

The record discloses these facts: 

1. Plaintiff in his complaint filed 23 October, 1952, alleges, briefly 
stated: (1) That he is and has been a resident of Rockingham County 
in North Carolina for more than six months next preceding the commence- 
ment of this action; (2) that he and defendant were lawfully married to 
each other on 23 December, 1919, and to them four children were born, al] 
of whom are more than 21 years of age; (3) that they separated from 
each other on 20 October, 1950, and have lived separate and apart con- 
tinuously since that date,—the separation being for more than two years 
next preceding the commencement of this action, and (4) that defendant 
is not in the military service of the United States Government. Upon 
these allegations plaintiff prays that he be granted an absolute divorce 
from defendant. 

2. On 5 November, 1952, it being made to appear to the court by 
verified petition and motion of Louise Bennett, a daughter of defendant, 
that defendant Pearl T. Lawson was then mentally incompetent and had 
no general or testamentary guardian within this State, the Clerk of Supe- 
rior Court thereupon finding Louise Bennett to be a fit person therefor, 
appointed her guardian ad litem for defendant. 

8. Thereafter on 7 November, 1952, defendant, through her guardian 
ad litem, filed answer to the complaint. And in answer filed the allega- 
tions of the complaint were admitted, except those pertaining to separa- 
tion of plaintiff and defendant, and those were denied. 

Defendant, through her guardian ad litem, for further answer, and by 
way of cross-action for alimony pendente lite and counsel fees, also 
averred, among other things not now pertinent, that she was a good and 
dutiful wife to plaintiff at all times, and provided a home for him until 
on or about 20 October, 1950, when she was forced out of the home occu- 
pied by them, and, due to his treatment of her, she had become mentally 
incompetent, and did not know the nature and consequences of her acts, 
and was induced to sign a deed of separation between her and plaintiff 
which was not fair or reasonable to her; and that she continues mentally 
ill. And she prays judgment (1) dismissing “complaint of plaintiff,” 
(2) awarding to her subsistence pending the trial and subsequent thereto, 
and (3) awarding counsel fees, 

Thereafter, on 20 November, 1952, plaintiff, replying to defendant’s 
further answer and cross-action, as above set forth, in pertinent part, 
admits that he and defendant were married and lived together until 
sometime prior to 20 October, 1950, on which date he and she entered 
into a final agreement or deed of separation, which he pleads as a full 
and complete bar to defendant’s right to recoyer on her cross-action. He 
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also alleges “that defendant is now and has always been of sound mind”; 
that at the time of the execution of the said deed of separation defendant 
was of sound mind and understood thoroughly all matters in connection 
with said settlement, and accepted the same, and the terms of it,—and has 
not raised any question about the settlement until this action was insti- 
tuted. Thereupon plaintiff prays that relief asked by defendant be 
denied, and that he have the relief originally sought. 

Thereafter on 27 October, 1953, upon the entering’ of the case for trial, 
and immediately preceding the selection of jury, defendant, over objection 
and exception by plaintiff, was allowed to amend her answer by adding a 
paragraph reading as follows: “That at the time the deed of separation 
was executed by Pearl T. Lawson on the 20th day of October, 1950, the 
said Pearl T. Lawson was mentally ill and was mentally incompetent to 
understand the consequences of her act and that because of her mental 
illness her act of executing said deed of separation was null and void and 
is voldable and should be set aside by the court because of her mental 
incompeteney.” Thereupon, “defendant, as an additional prayer for 
relief, prays that said deed of separation be declared null and void and 
be set aside by the court.” 

Plaintiff on same day, without waiving or relir.quishing any of his 
rights under this objection and exception to the order allowing the above 
amendment, filed reply, denying the averments of the above amendment, 
and saying that he “reiterates and repeats and relies upon all the facts, 
circumstances and conditions, before, and at the time: of the execution and 
acknowledgement of said deed of separation,” ete., ‘‘as fully set forth at 
length under plaintiff’s reply filed ... 7 November, 1952, in bar of 
defendant’s rights in the premises and in complete bar of defendant’s right 
to set up and seek to declare and have said deed of separation declared 
null and void by the court and to have same set asid2 .. .,” ete. 

Upon the trial in the Superior Court, as disclosed by the case on appeal, 
it was not controverted: (1) that plaintiff and defendant were married 
to each other on 19 December, 1919; (2) that they lived together as hus- 
band and wife until 20 October, 1950, when a separation took place, and 
a deed of separation was signed by them; (3) that thereafter they have 
lived separate and apart from each other; (4) that both have resided in 
North Carolina more than six months next prior to the institution of 
this action and the filing of complaint herein; and (5) that the action 
was begun on 23 October, 1952, more than two years after the separation. 

The case on appeal also discloses that plaintiff offered in evidence 
separation agreement entered into 20 October, 1950, between plaintiff and 
defendant, acknowledged and registered, and that the trial judge gave 
peremptory instructions to the jury in respect to each of the first three 
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issues hereinafter shown, and the record shows that in accordance there- 
with those issues were answered in the affirmative. 

And the case on appeal further reveals that the battle before the jury 
was waged around the issue as to whether or not at the time of the sepa- 
ration and the signing of the deed of separation, the defendant had suffi- 
cient mental capacity to understand what she was engaged in doing, and 
the nature and consequences of her act. The trial judge put the burden 
of this issue upon defendant, and so instructed the jury. 

All the evidence tends to show that plaintiff and defendant enjoyed a 
happy home,—rearing four children to maturity, in wholesome Christian 
atmosphere, until defendant became emotional, nervous and violent some- 
time prior to the year 1947. 

Plaintiff testified in his own behalf, and offered testimony of many 
others. And, under cross-examination, plaintiff said: That he had de- 
fendant examined by a local doctor, and by another at Winston-Salem, 
on whose recommendation he took her to St. Albans Sanitarium at Rad- 
ford, Virginia, where she was treated for two months; that when she 
came home she appeared to be physically and mentally all right, but that 
same things again arose; that at one time she left home and stayed away 
for two weeks, and when she came back she became violent and threat- 
ened him; that negotiations for separation agreement followed—culmi- 
nating in a deed of separation being signed by them on 20 October, 1950; 
and that he has not been back since. Plaintiff also offered testimony 
bearing upon his contention that defendant was mentally sound. 

On the other hand, testimony offered in behalf of defendant tends to 
show: That defendant had become unmanageable when on 16 April, 
1948, she was taken by plaintiff to the St. Albans Sanitarium; that Dr. 
Morrow, of the medical staff there, told plaintiff what defendant’s mental 
condition was,—he called it “maniac-depressive psychosis,” for which she 
was given electric shock treatment, and was discharged from the Sani- 
tarium on 21 June, 1948; that later she became deeply depressed ,—requir- 
ing someone to stay with her, but she would not let her own children stay; 
that her condition became such that two of her children took her back to 
St. Albans on 1 January, 1951, and she was kept there three months,— 
receiving electric treatment while there; that she was then taken by her 
daughter to Greensboro, where she was under the care of a doctor, who 
also gave her electric shock treatment; that on 4 June, 1953, the doctor 
sent her to Camp Butner, at first as a voluntary patient, and on 30 July, 
1958, she was changed to legal commitment under Chapter 122 of General 
Statutes, and that she is still at Butner. 

Deposition of Dr. James K. Morrow was offered by defendant. He 
testified that as a member of the medical staff of St. Albans Sanitarium 
at Radford, Virginia, he had occasion to examine Mrs. Lawson, the de- 
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fendant, on 16 April, 1948, at the sanitarium where she was treated from 
that date to 21 June, 1948; that the diagnosis in her case was maniac- 
depressive psychosis,—the illness was mental; that at time of her dis- 
charge on 21 June, 1948, her condition was considerably improved but 
the probability of future attacks is rather great in this disorder; that he 
did not believe that she was at that time in a completely recovered con- 
dition; that later, 1 January, 1951, she was seen by him as a patient in a 
relapse of her previous condition; and at that time on her readmission 
she was in a state of excitement again, but much worse than before; that 
at this time electric shock was the principal treatment used; that such 
treatment is considered drastic and is used only in the treatment of severe 
mental disorders; that “manic-depressive psychosis is a type of mental 
disorder . . . characterized by periods of excitement or periods of depres- 
sion with recurrent episodes throughout life and very often with periods 
of normality between times”; that 1t does not affect the individual’s intel- 
ligence at all, but does affect the emotions to such an extent that a person 
might be either wildly excited or deeply depressed; and that the judgment 
of a person with this disorder is badly affected. And the doctor, in 
résumé, said: “I would not have a positive opinion as to whether her 
illness is incurable or whether she will eventually recover because of the 
nature of her illness; I would think that the prosvect for a cure 1s not 
very good in her particular case because the history seems to indicate that 
she had never reached a normal level between attacks.” 

And Dr, Jas. Wilson Murdock, a medical practitioner trained in psy- 
chiatry, admitted to be an expert as such, as witness for defendant, testi- 
fied: That on 4 June, 19538, Mrs. Lawson was adraitted as a patient at 
Butner; that at that time she was “in a very excited condition,—a condi- 
tion we know as mania”; that “she was very irritable, showed a lot of 
hostility, very noisy”; that her condition was known as maniacal-depres- 
sive psychosis; that on this particular occasion she suffered from mania; 
that the symptoms of this mental illness is a fee.ing of elation, great 
excitement, constant movement, very often associeted with irritability, 
inability to sleep, and during the acute stages of the attack, because of 
the elation, judgment is very severely impaired; that if a person ls suffer- 
ing from that mental illness in the acute stage the judgment would be 
very defective because of the accompanying emotional condition; that 
they are yery liable to make mistakes in judgment in anything, any 
business matter, any matter affecting the general life. And the doctor 
stated that he doesn’t think Mrs. Lawson when suffering from one of these 
acute stages, would have sufficient mental capacity and understanding to 
understand the consequences of her act, that is when she is suffiering from 
romania; and that she has been maniac and excited the whole time she’s 
been in Butner. 
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And there was testimony that just prior to and at the deed of separa- 
tion the defendant, Mrs. Lawson, did not have sufficient mental capacity 
to understand what she was doing and to understand the nature and con- 
sequences of her act. 

These issues were submitted to, and answered by the jury as indicated: 

“1, Were the plaintiff and defendant married to each other, as alleged 
in the complaint? Answer: Yes. 

“9. Has the plaintiff been a resident of the State of North Carolina 
for six months next prior to the institution of this action and the filing of 
the complaint herein, as alleged in the complaint? Answer: Yes, 

“3. Did the plaintiff and the defendant separate from each other and 
have they lived separate and apart from each other continuously for two 
years next prior to the institution of this action and the filing of the com- 
plaint herein? Answer: Yes. 

“4, At the time of the separation and the signing of the deed of sepa- 
ration, did the defendant have sufficient mental capacity to understand 
what she was engaged in doing and the nature and consequences of her 
act? Answer: No.” 

Plaintiff tendered the first three issues, and excepted to the submission 
of the fourth. Exception No, 2. Plaintiff moved to set aside the verdict 
as to the fourth issue. Motion was denied. Exception No. 3. Plaintiff 
also tendered judgment for absolute divorce on the verdict as to the first 
three issues. To the refusal of the court to sign same, plaintiff excepted. 
Exception No. 6. 

On the verdict rendered, the trial court entered judgment : 

“1, That the plaintiff’s action for divorce be dismissed. 

“2, That the deed of separation between the parties referred to in the 
pleadings be, and the same is hereby declared null and void, and it is 
ordered that the same be set aside. 

“3, That the cost of this action be taxed by the Clerk and paid by the 
plaintiff.” 

Plaintiff excepted to the signing of the judgment, and to the judgment 
itself (Exception No. 5), and appeals to Supreme Court, and assigns 
error. 


Wm. Reid Dalton and A. D. Folger, Jr., for plaintiff, appellant. 
Brown, Scurry & McMichael for defendant, appellee. 


Winzorne, J. The foremost question here is this: Where a spouse, 
the wife in the instant case, has suffered impairment of mind to such an 
extent that she does not have sufficient mental capacity to understand 
what she is engaged in doing, and the nature and consequences of her act, 
may the other spouse, the husband here, maintain an action against her 
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for divorce on the ground of two years’ separation, that is, under the 
provisions of G.S. 50-6? The trial judge held that he did not have such 
right, and, upon careful consideration of the question, this Court affirms. 

In this connection, the General Assembly has seen fit to legislate specifi- 
cally and specially in respect to the granting of absolute divorce in all 
cases where a husband and wife have lived separate and apart by reason 
of the incurable insanity of one of them, upon the petition of the same 
spouse, G.S. 50-5, subsection 6, as amended. 

Therefore, in keeping with well established principle the remedy pro- 
vided is exclusive. In Bar Asso. v, Strickland, 200 N.C. 630, 158 S.E. 
110, in opinion by Brogden, J., this Court said: “Che courts everywhere 
are in accord upon the proposition that if a valid statutory method of 
determining a disputed question has been established, such remedy so 
provided is exclusive and must be first resorted to and in the manner 
specified therein.” This principle has been quoted and apphed in many 
decisions of this Court, among which are these: Maxwell, Comr., v. Hins- 
dale, 207 N.C. 37, 175 S.E. 847; Rigsbee v. Brogden, 209 N.C, 510, 184 
S.E. 24; Wilkinson v. Boomer, 217 N.C. 217, 7 S.E. 2d 491; Reddick v. 
Davis, 220 N.C, 120, 16 S.K. 2d 662; Worley v. Pipes, 229 N.C, 465, 
50 S.E. 2d 504. 

Hence, the jury having answered the fourth issue in the negative, and 
the provisions of G.S. 50-5 (6) not having been invoked, the trial court 
properly held that plaintiff cannot maintain an action upon the grounds 
alleged in his complaint. 

Appellant, the plaintiff, also excepts to and assigns as error the ruling 
of the trial court in permitting defendant to amerd her further answer 
to plead affirmatively the invalidity of the separation agreement of 20 
October, 1950, by reason of her mental incompetency, as hereinabove set 
forth. 

As to this, ordinarily, such plea is not permitted in an action for abso- 
lute divorce on the ground of two years’ separation, Jenkins v. Jenkins, 
995 N.C. 681, 36 S.E. 2d 233. But here the pleadings present a different, 
and particular situation created bv plaintiff. 

Defendant, answering the complaint in respect ‘to the alleged separa- 
tion, sets up as a defense that she was mentally incompetent. Thereupon 
plaintiff, in reply thereto, alleges that the deed of separation of 20 Octo- 
ber, 1950, was a full and complete settlement between plaintiff and de- 
fendant, and sets up the deed of separation “as a Zull and complete bar 
to the defendant’s right to recover on her cross-ection in this cause.” 
And it was in answer thereto that defendant, by permission of the court, 
was permitted to amend her answer. Under these circumstances the 
fourth issue was proper, and plaintiff having initiated it, may not now 
complain, 
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However, the assignment of error based upon exception to the judgment 
is well taken. Carawan v. Clark, 219 N.C. 214, 138 S.E. 2d 237. The 
principle applied to the factual situation there is applicable to case in 
hand. Defendant here occupies the position of plaintiff there. And the 
Court in opinion by Barnhill, J., now C. J., had this to say: 

“A contract entered into by a person who is mentally incompetent is 
voldable and not void. . . . At the election of the incompetent and upon 
the return of the consideration and the restoration of the status quo, it 
will be annulled by a court of equity. 

“Under certain conditions such a contract may be avoided by the 
incompetent even when he is unable to place the other party to the con- 
tract in statu quo, but the greater weight of authority supports the rule 
that where a contract with an insane person has been entered into in good 
faith, without fraud or imposition, for a fair consideration, of which the 
incompetent has received the benefit, without notice of the infirmity, and 
before an adjudication of insanity, and has been executed in whole or in 
part, it will not be set aside unless the parties can be restored to their 
original position. ... 

“Thus, in an action to rescind a contract, as here, for that the plaintiff 
was, at the time, mentally incompetent, the plaintiff must show insanity 
or mental incompetency at the time the contract was entered into. Upon 
such showing the contract will be annulled unless it is made to appear— 
the burden being on the defendant—that the defendant (1) was ignorant 
of the mental incapacity; (2) had no notice thereof such as would put a 
reasonably prudent person upon inquiry; (3) paid a fair and full con- 
sideration; (4) took no unfair advantage of plaintiff; and (5) that the 
plaintiff has not restored and is not able to restore the consideration or to 
make adequate compensation therefor.” 

Applying these principles to case in hand: The verdict of the jury on 
the fourth issue establishes the mental incompetency of defendant at the 
time the deed of separation of 20 October, 1950, was entered into. Upon 
such showing the deed of separation will be annulled unless plaintiff is 
able to carry the burden imposed upon him as indicated in the Carawan 
case, supra, 

However, in the event it becomes necessary for the court to make an 
allowance for subsistence, the court should take into consideration the 
property received by defendant under the deed of separation and now in 
her possession and unused for her past subsistence. 

Therefore, for these reasons, even though plaintiff, on the verdict ren- 
dered, is not entitled to a decree of divorce, the action will not be dis- 
missed, but will be retained for further proceedings as to right and justice 
appertains and the law provides. 

Error and remanded. 
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STATE v. EUGENE CANIPE. 
(Wiled 7 April, 1954.) 


1. Constitutional Law § 34a— 
Every person charged with crime has an absolute right to a trial before 


an impartial judge and an unprejudiced jury in an atmosphere of judicial 
calm. 


2. Criminal Law §§ 51, 53d: Trial § 18— 


It is the duty of the judge alone to decide the leg'al questions presented 
at the trial, and to instruct the jury as to the law arising on the evidence 
given in the case. 


3. Criminal Law § 51: Trial § 19— 


It is the task of the jury alone to determine the facts of the case from 
the evidence adduced. 


4, Criminal Law § 50d: Trial § 6: Jury § 4— 


The judge is forbidden to convey to the jury in any way at any stage of 
the trial his opinion on the facts involved in the case, and the trial begins 
within the purview of this rule when the prospective jurors are called to be 
examined touching their fitness to serve on the trial jury. G.S. 1-180. 


Whether the conduct or the language of the judge amounts to an expres- 


sion of his opinion on the facts is to be determined by its probable meaning 
to the jury, and not the motive of the judge. 


6. Same— 

Where the court, in interrogating prospective jurors in regard to their 
scruples against capital punishment, refers to severel celebrated cases and 
asks them, in the presence of those immediately thereafter impaneled to 
try the case, whether they would not render a verdict calling for the death 
sentence in such cases, defendant must be awardec. a new trial notwith- 
standing that the court thereafter cautions them that he did not mean to 
compare the case at issue with the other cases, 


7. Criminal Law § 81c (7)—— 


Error committed by the court in inadvertently expressing an opinion on 
the facts is virtually impossible to cure, and certainly is not rendered 
harmless by a statement of the court that if any juror had the impression 
that the court had expressed such an opinion the court would release him 
from the jury. 


Inpicrment charging the prisoner Eugene Canipe with the first degree 
murder of his wife Delores Hamrick Canipe tried by Pless, J., and a jury, 
at the January Term, 1954, of CLEVELAND. 

The trial jury was chosen from the regular panel and a special venire. 

After one of the trial jurors had been selected and sworn, George L. 
Willis, a prospective juror, stated on his noir dire that he had conscien- 
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tious scruples against capital punishment, and was challenged by the 
State for cause. Before allowing the challenge, the trial judge had this 
eolloguy with Willis in the presence of the trial juror and the other 
prospective jurors: 

“Q. You do not think the death penalty ought to be inflicted for any 
crime under any conditions? A. I will not say that. 

“Q. It is not what you prefer. The law says there are four offenses for 
which the penalty shall be death. Would you find him guilty of the 
charge of first degree murder when it meant that he would be put to 
death? A. I am afraid to say. 

“Q. You told the Solicitor that your religion was against it, and you 
tell me that vou cannot say that you are against it; would you be willing 
to follow the law of your State? A. Yes, Sir, 

“Q. And if you found the defendant to be guilty of first degree murder, 
would you render that verdict? A. If that would be the law, and if I 
agreed [ would have to do it, but it would still be against my religion. 

“Q. Would you feel that you had been guilty of doing something wrong 
yourself if you voted for it? A. According to the Bible, I would. 

“Q. Did you read about the Greenlease case? A. Yes, Sir. 

“Q, Do you think they ought not to have been put to death? A. I did 
not take any thought as to that. 

“Q, You are not saving this just to get off the jury, are you? A. No, 
pir’ 

After three of the trial jurors had been selected and sworn, Mrs. Zella 
Blanche Gantt, a prospective juror, stated on her voir dire that she had 
conscientious scruples against capital punishment, and was challenged 
by the State for cause. Before allowing the challenge, the trial judge 
had this colloquy with Mrs, Gantt in the presence of the three trial jurors 
and the other prospective jurors: 

“Q. Are you against capital punishmient in every case? <A, Yes. 

“Q. I’m not comparing that case with this one, but do you mean to 
say that you would not have put the defendants to death in the Green- 
lease kidnapping case that happened lately where they had planned to 
kill the child and had dug his grave before kidnapping him? A. I 
wouldn’t be in favor cf capital punishment there. 

“Q, What about this case that happened in Germany during the war 
where a German officer lined up 50 American boys facing the wall and 
shot them in the back in cold blood? The officer was tried after the war 
and given the death sentence. Could you have participated in such a 
verdict? Do you mean to say that you wouldn’t give him death? A. 
I wouldn’t. 

“Q, What punishment would you give in such a case? A. I think life 
imprisonment would be a more severe punishment.” 
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After three of the trial jurors had been selected and sworn, Miss Eva 
P. Moore, a prospective juror, stated on her voir dire that she had con- 
scientious scruples against capital punishment, and was challenged by 
the State for cause. Before allowing the challenge, the trial judge had 
this colloquy with Miss Moore in the presence of the three trial jurors 
and the other prospective jurors: 

“Q. You have told the Solicitor you did not believe this defendant 
should be put to death. Is that because you do not believe in capital 
punishment, or because you do not think he is guilty? A. Yes, Sir, he’s 
guilty because he said he was, but I don’t think he should pay for it 
with his life. 

“Q. Do you think that you would be committing a wrong to participate 
in a verdict that would result in the death sentence for this defendant 
regardless of what the evidence is? A. I think he should have punish- 
ment meted out to him, but I think it wrong to take life under those 
circumstances.” 

After seven of the trial jurors had been selected and sworn, David 
Dellavy, a prospective juror, stated on his vor dire that he had conscien- 
tious scruples against capital punishment, and was challenged by the 
State for cause. Before allowing the challenge, the trial judge had this 
colloquy with Dellavy in the presence of the sever. trial jurors and the 
other prospective jurors: 

“Q. You do not believe in capital punishment in the Greenlease case? 
A. They play up a lot of stuff and put in a lot of stuff in there.” 

After the twelve trial jurors were selected and sworn, but before they 
were 1mpaneled, the trial judge made this statement to them: “Gentlemen 
of the Jury. In order to test the sincerity of the statements made by the 
jurors ag they came to be questioned, I have asked questions as to the 
extent of their belief, and mentioned the Greenlease case and the case of 
the murderers of the 50 Americans in Germany. I do not have any idea 
that anybody could possibly believe that the court was comparing the 
Greenlease case and the case of the murder of the American soldiers with 
this case. I do not know anything as to the facts in this case; but in 
order to be sure that the defendant has not been prejudiced because of 
those questions, I would like for you to let me know now if anyone on the 
jury got the impression that the court was compa:ing this case to any 
other case. The defendant is entitled to a jury wth no prejudice, and 
the mere fact that he is charged with a violation of the law which, under 
certain cireumstances, would (require that he) be put to death, doesn’t 
mean that his case is to be compared. Let me kncw that now so I can 
release you from serving on this jury.” 

The twelve trial jurors remained silent, and were thereupon impaneled 
to try the eause. 
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Both sides offered evidence. The trial judge charged the jury that it 
could return one of these verdicts: (1) guilty of murder in the first 
degree; (2) guilty of murder in the first degree with recommendation 
that the punishment be imprisonment for life in the State’s prison; (3) 
guilty of murder in the second degree; (4) guilty of manslaughter; or 
(5) not guilty. 

The jury returned a verdict finding the prisoner guilty of murder in 
the first degree, but did not recommend that his punishment should be 
imprisonment for life in the State’s prison. The trial judge entered 
judgment that the prisoner suffer death by the administration of lethal 
gas, and the prisoner excepted and appealed, assigning errors. 


Attorney-General McMullan and Assistant Attorney-General Bruton 
for the State. 
Horn & West and A. A. Powell for the prisoner. 


Ervin, J. Every person charged with crime has an absolute right to 
a fair trial. By this it is meant that he is entitled to a trial before an 
impartial judge and an unprejudiced jury in an atmosphere of judicial 
ealm. 8S. v. Carter, 233 N.C, 581, 65 S.E, 2d 9. 

We are confronted at the threshold of this appeal by the assignments 
of error which assert, in essence, that the able and just presiding judge 
unintentionally impaired the fundamental right of the prisoner to have 
his cause determined by an unprejudiced jury in an atmosphere of judi- 
cial calm by the questions he put during the selection of the jury to pros- 
pective jurors who professed conscientious scruples against capital pun- 
ishment. The questions were asked in the hearing of the twelve jurors 
who were immediately impaneled to pass between the State and the 
prisoner upon his life and death. 

The founders of our legal system intended that the right of trial by 
jury should be a vital force rather than an empty form in the administra- 
tion of justice. They realized that this could not be if the trial jury 
should become a mere unthinking echo of the judge’s will. To forestall 
such eventuality, they clearly demarcated the respective functions of the 
judge and the jury in both civil and criminal trials in a familiar statute, 
which was enacted in 1796, and which originally bore this caption: “An 
act to secure the impartiality of trial by jury, and to direct the conduct 
of judges in charges to the petit jury.” Potter’s Revisal, Vol. 1, Ch. 452. 
This statute, which now appears as G.S, 1-180, establishes these basic 
propositions: (1) That it is the duty of the judge alone to decide the 
legal questions presented at the trial, and to instruct the jury as to the 
law arising on the evidence given in the case; (2) that it is the task of 
the jury alone to determine the facts of the case from the evidence ad- 
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duced; and (3) that “no judge, in giving a charge to the petit jury, .. . 
shall give an opinion whether a fact is fully or suificiently proven, that 
being the true office and province of the jury.” Tlus statute is designed 
to make effectual the right of every litigant to have his cause considered 
with the “cold neutrality of the impartial judge” and the equally unbiased 
raind of a properly instructed jury. /n re Will of Bartlett, 235 N.C, 489, 
70 S.E, 2d 482, 

Although the statute refers in terms to the charge, it has always been 
construed to forbid the judge to convey to the trial jury in any way at 
any stage of the trial his opinion on the facts involved in the case. Jn re 
Will of Bartlett, supra; 8S. v. Gibson, 233 N.C. 691, 65 S.E. 2d 508; 8. v. 
Simpson, 233 N.C, 488, 64 S.E. 2d 568; S. v. McNeil, 231 N.C. 666, 
58 S.E. 2d 366; Bailey v. Hayman, 220 N.C, 402, 17 S.E. 2d 520; S. v. 
Oakley, 210 N.C. 206, 186 S.E. 244; 8S. v. Bryant, 189 N.C, 112, 126 
S.E. 107; Aforris v. Kramer, 182 N.C. 87, 108 S.E. 381; 8. v. Rogers, 
173 N.C. 755, 91 S.E. 854, L.R.A. 1917E, 857; S. v. Cook, 162 N.C. 586, 
17 S.E. 759; Park v,. Exum, 156 N.C. 228, 72 S.E. 309; S. v. Swink, 151 
N.C, 726, 66 S.E. 448,19 Ann. Cas. 422; Withers v. Lane, 144 N.C, 184, 
56 S.E. 855; 8. v. Davis, 186 N.C. 568, 49 S.E. 162; Marcom v. Adams, 
122 N.C, 222, 29 S.E. 333; S. o. Brouning, 78 N.C. 555. 

The trial of a case begins within the purview of the statute when the 
prospective jurors are called to be examined touching their fitness to serve 
on the trial jury. Lipscomb v. State, 76 Miss. 223, 25 So. 158; State v. 
Neal, 350 Mo. 1002, 169 S.W. 2d 686; Stemmons v, State, 4 Okl. Cr. 490, 
114 P. 752. This being so, it is a violation of the statute for the judge to 
communicate his opinion on the facts in the case to the trial jury by his 
remarks or questions to prospective jurors during the selection of the trial 
jury. State v. Diedtman, 58 Mont. 18, 190 P. 117; State v. Ferguson, 
48 S.D. 3846, 204 N.W. 652. See, also, in this connection: Manuel v. 
United States, 254 F. 272; People v. Wilson, 334 Ill. 412, 166 N.E. 40; 
State v. Smith, 216 La. 1041, 45 So. 2d 617; Phenizee v. State, 180 Miss. 
746, 178 So, 579. 

The judge occupies an exalted station, and jurors entertain a profound 
respect for his opinion. S. v. Carter, supra, As a consequence, the Judge 
prejudices a party or his cause in the minds of the trial jurors whenever 
he violates the statute by expressing an adverse opinion on the facts. 
When this occurs, it is virtually impossible for the judge to remove the 
prejudicial impression from the minds of the trial jurors by anything 
which he may afterwards say to them by way of atonement or explanation. 
S.v. Cantrell, 230 N.C. 46, 51 S.E. 2d 887; Thompson v. Angel, 214 N.C. 
8, 197 S.E. 618; 8S. v. Winckler, 210 N.C. 556, 187 S.E. 792; 8. v. 
Oakley, supra; S. v. Bryant, supra; S. v. Hart, 186 N.C. 582, 120 S.E. 
845; Morris v. Kramer, supra; S. v. Rogers, supra; Bank v. McArthur, 
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168 N.C. 48, 84 S.E. 39; Speed v. Perry, 167 N.C. 122, 83 S.E. 176; S. v. 
Harris, 166 N.C, 243, 80 S.E. 1067; S. v. Cook, supra; Withers v. Lane, 
supra; S. v. Caveness, 78 N.C, 484; 8S. v. Dick, 60 N.C, 440, 

Whether the conduct or the language of the judge amounts to an ex- 
pression of his opinion on the facts is to be determined by its probable 
meaning to the jury, and not by the motive of the judge. 8S. v. Oakley, 
supra; S. v. Bryant, supra; Morris », Kramer, supra; S. v, Ownby, 146 
N.C. 677, 61 S.E. 630. 

The law imposed upon the trial jury alone the function of determining 
the factual issue whether the prisoner was guilty of murder in the first 
degree. The law likewise imposed upon the trial jury alone the function 
of deciding whether it should exercise its discretionary power to fix the 
punishment of the prisoner at life imprisonment rather than death in the 
event it found him guilty of murder in the first degree. G.S, 14-17. 

When the able and just presiding judge propounded his questions to 
the prospective jurors who professed conscientious scruples against capi- 
tal punishment, he did not intend to influence the jury in the discharge of 
either of these functions by an expression of his opinion on the facts 
involved in the case. He was actuated by a salutary motive. He was 
endeavoring to ascertain the validity and the strength of the scruples pro- 
fessed by the prospective jurors with the sole object of determining 
whether they could approach the issue of capital punishment with the 
proper attitude. 

But when his questions are read in the light of their probable meaning 
to the twelve persons who were immediately impaneled to serve as trial 
jurors, it is apparent that in legal contemplation the presiding judge 
inadvertently over-stepped his self-appointed bounds and unintentionally 
expressed an opinion on the facts adverse to the prisoner. This Is true 
because the questions had a logical tendency to implant in the minds of 
the trial jurors the convictions that the presiding judge believed that the 
prisoner had killed his wife in an atrocious manner, that the prisoner was 
guilty of murder in the first degree, and that the prisoner ought to suffer 
death for his crime. 

The Attorney-General contends, however, that the presiding judge made 
an explanatory statement just before the impanelment of the trial jury 
in which he offered to excuse from service on that body any of the trial 
jurors who might have been prejudiced against the prisoner by his ques- 
tions, that none of the trial jurors accepted the offer, and that the non- 
acceptance of the offer by the trial jurors shows that the explanatory 
statement of the presiding judge removed from their minds any prejudi- 
cial impressions created by any expression of his opinion on the facts 
embodied in his questions. 
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We would be unable to accept as valid the Attorney-General’s conten- 
tion even if we were at liberty to ignore the numerous decisions holding 
that it is virtually impossible to erase from the minds of Jurors prejudi- 
cial impressions resulting from the expression by the trial judge of his 
opinion on the facts. The Attorney-General overlooks the significant 
circumstance that the offer of the presiding Judge was conditional and not 
absolute. When his explanatory statement is read aright, it appears that 
he offered to release prejudiced persons from service on the trial jury if, 
und only if, they first met two conditions. The first condition was, in 
essence, that they should make a confession in open court that their minds 
were prejudiced against the prisoner, and the second condition was, in 
substance, that they should make an accusation in open court that the 
presiding judge himself had instilled the prejudice in their minds. Each 
condition wag sufficient in itself to deter the trial jurors from accepting 
the offer. 

J*or the reasons given, we are compelled to sustain the assignments of 
error under scrutiny. This necessitates a new trial, and renders it un- 
necessary for us to discuss the remaining assignments of error. We deem 
it advisable to note, however, that we have examined the remaining assign- 
ments of error with care, and have found them to be untenable. 

New trial. 


8S. P. HALL v. W. D. ODOM, E. R. EVANS anp W. M. ODOM, TrabdiIne ANd 
Doing BUSINESS AS FARMERS IRON WAREHOUSE. 


(Filed 7 April, 1954.) 
1. Agriculture § la~— 


The landlord’s lien for rent attaches to the entire crop until the rent is 
paid regardless of whether the relationship is that of landlord and tenant 
or that of owner and cropper. 


2. Same— 
The landlord’s lien for rent in agricultural tenancies exists solely by 
virtue of statute in this State, and the statute itself gives notice thereof so 
that no registration or written instrument is required or contemplated. 


w 


Agriculture § 5d— 

Where the rent is payable in a fixed amount of mnoney, the tenant owns 
the crop subject to the landlord’s lien for rent and has the right to sell, but 
the purchaser takes subject to the landlord’s lien, and when the crop is sold 
on the floor of a tobacco warehouse, the warehouseman, as selling agent, 
deals with the crop with statutory notice of the lien and may be held 
accountable by the landlord on the basis of money had and received up to 
the balance due as rent. 
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4, Same: Estoppel § 11b— 

A landlord may waive his lien for rents by agreement, express or implied, 
or may be estopped from asserting his lien by acts and conduct constitut- 
ing the tenant his agent to sell the crop for their joint benefit and account 
to the landlord for his share out of the proceeds of sale. Such waiver or 
estoppel is an affirmative defense which the purchaser must plead with 
certainty and particularity, and establish by the greater weight of the 
evidence. 


5. Same— 

In accordance with the custom in a county, quota marketing card was 
issued in the name of the tenant alone as the “operator” (7 Code of Fed- 
eral Regulations, secs. 725-280, et seq.). There was no evidence that the 
landlord procured the card to be so issued or participated in any way in 
its issuance. Held: In the landlord’s action against the warehousemen to 
recover the amount of his lien for rents on tobacco sold by the tenant and 
eollected for by the tenant without accounting to the landlord, plaintiff’s 
evidence being sufficient to make out a prima facie case, and the undisputed 
evidence being insufficient to establish the defense of waiver or estoppel 
as a matter of law, nonsuit was error. 


Apprat Ly plaintiff from Hall, Special Judge, December Term, 1953, 
of Herrrorp. 

Civil action by plaintiff, a landlord, to recover from the defendants, 
operators of a tobacco sales warehouse, a balance of $209.15, alleged to 
be due as rent bv one Thomas Booker, plaintiff’s tenant, on account of 
the defendants’ purchase from Rooker of tobacco raised by him on plain- 
tiff’s farm and the payment to Booker by the defendants of the purchase 
price thereof, to wit, $223.96, no part of which was paid by Booker to 
the plaintiff. 

The rental contract between the plaintiff and Booker was for the year 
1951, the agreed rental was $500.00; and the plaintiff’s cause of action is 
predicated upon his landlord’s hen. The plaintiff alleges that upon such 
sale the defendants became indebted to him as lienholder for the purchase 
price up to the balance due on rent. It is further alleged that no portion 
of the crop remains from which the plaintiff can collect the balance of 
$209.15. 

The defendants admit that on 21 August, 1951, they sold at auction 
tobacco placed on their warehouse floor by Booker; that the sale price was 
$223.96; and that the defendants deducted warehouse charges of $7.51 
and paid the net amount of $216.45 by check to Booker. Otherwise, the 
material allegations of the complaint are denied. 

The defendants further allege, as a plea in bar, that Booker exhibited 
the quota marketing card, No. C-459801, issued for farm #80, by the 
Hertford County P.M.A. office, Winton, N. C., in the name of Thomas 
Booker, and that the plaintiff “by permitting the said marketing card to 
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be issued in the name of Thomas Booker, placed him in position to pro- 
duce it as his credentials for the receipt of the purchase price of said 
tobacco and that plaintiff thereby consented to the payment by the said 
defendant to the said Thomas Booker and thereby waived his lien, if any 
he had, and therefore the plaintiff is estopped and is thereby barred from 
asserting or claiming any lien or interest in same.” 

At the close of all the evidence the trial judge allowed the defendants’ 
motion for Judgment of involuntary nonsuit and dismissed the action. 
Plaintiff appealed. 

Upon appeal, plaintiff assigns errors addressed to rulings of the trial 
judge relating to the admission and exclusion of evidence and to the judg- 
ment of involuntary nonsuit. 


Jones, Jones & Jones and John R. Jenkins, Jr., for plaintiff, appellant, 
J. Carlton Cherry and Pritchett & Cooke for defendants, appellees. 


Bozrirt, J. The landlord’s hen on crops for the payment of rent in 
agricultural tenancies is a statutory lien. The Erglish law of distress 
and sale for nonpayment of rent did not become a part of the law of this 
State. Dalgleish v. Grandy, 1 N.C. 249. Until created by statute, a 
landlord had no lien on the crop of his tenant for the payment of rent. 
He (the lessor) stood on ‘“‘no better footing” than other creditors of the 
lessee. Deaver v. Rice, 20 N.C. 567; Howland v. Forlaw, 108 N.C. 567, 
13 8.E. 178; Reynolds v. Taylor, 144 N.C. 165, 56 S.E. 871. 

Superseding prior statutes, the Landlord and Tenant Act of 1876-7 
(1876-7, Ch. 283) was enacted; and, except in respect of matters not rele- 
vant here, this statute has continued in effect without modification, being 
G.S, 42-15 and providing, in pertinent part, as follows: 

“When lands are rented or leased by agreement, written or oral, for 
agricultural purposes, or are cultivated by a cropper, unless otherwise 
agreed between the parties to the lease or agreement, any and all crops 
raised on said lands shall be deemed and held to be vested in possession 
of the lessor or his assigns at all times, until the rents for said lands are 
paid and until all the stipulations contained in the lease or agreement are 
performed, or damages in lieu thereof paid to the lessor or his assigns, 
and until said party or his assigns is paid for all advancements made and 
expenses incurred in making and saving said crops... . 

“This len shall be preferred to all other liens, and the lessor or his 
assigns is entitled, against the lessee or cropper, or the assigns of either, 
who removes the crop or any part thereof from the lands without the 
consent of the lessor or his assigns, or against any other person who may 
get possession of said crop or any part thereof, to the remedies given in 
an action upon a claim for delivery of personal property.” 
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Harrison v. Ricks, 71 N.C. 7, was decided in 1874; and in that case 
Justice Rodman gives a clear analysis of the rules for determining 
whether under the special terms of various rental contracts the relation- 
ship created is that of landlord-tenant or that of owner-cropper. While 
difficulties often arise In making a determination as to the appropriate 
classification when the rent to be paid is a specified share of the crop, no 
difficulty is encountered when the rent is a fixed amount of money. As 
stated by Rodman, J.: “If the occupier is to pay a money rent, the title 
to the crop must necessarily be in him in order that he may convert it 
into money. He is, therefore, strictly a tenant.” 

In Harrison v. Ricks, supra, the rental contract was held to create the 
landlord-tenant relationship, albeit the rent to be paid was specified to be 
one-half of the crop. The tenant conveyed the crop to the plaintiff 
Harrison as security for advancements. The defendant (landlord) seized 
the crop, asserting the priority of his landlord’s hen and alleging that the 
tenant had no right to convey the crop to the plaintiff. It was held: first, 
that the tenant was the owner of the crop and had the right to convey it 
subject to the lien, if any, of the landlord; and second, the landlord had 
no lien since under the Act of 1568-9, Ch. 64, then applicable, a written 
rental contract was a prerequisite to a landlord’s lien. The Act of 1876-7 
eliminated the necessity for a written rental contract as a prerequisite to 
a landlord’s lien. 

The Act of 1876-7 (G.S. 42-15) gives the landlord a preferred lien on 
the entire crop, regardless of whether the relationship is that of landlord- 
tenant or that of owner-cropper, until the rent is paid. The statute vests 
the possession of the crop in the landlord; and, under this right of posses- 
sion, he has the right to use force, if necessary, to prevent unauthorized 
removal by the tenant. S. 17. Austin, 123 N.C. 749, 31 S.E. 731. More- 
over, if the tenant, without the consent of the landlord, willfully removes 
the crop without giving five days’ notice of removal, before satisfying the 
landlord’s lien, he is guilty of a misdemeanor. G.S, 42-22. In such case, 
the tenant is liable both civilly and criminally; for the constructive pos- 
session of the crop is in the landlord. Jordan v. Bryan, 103 N.C, 39, 
9 S.E. 135. 

The landlord’s lien exists by virtue of the statute. G.S. 42-15. No 
written instrument is required or contemplated. The registration acts, 
which apply only to written instruments capable of registration, have no 
significance relative to a landlord’s lien. See Spence v. Pottery Co., 185 
N.C. 218, 117 S.E. 32. The statute itself gives notice to all the world of 
the law relative to a landlord’s lien. 

While not always expressly stated, 1t 1s implicit throughout the many 
decisions of this Court that the landlord’s lien remains intact until the 
rent is paid and all who deal with a tenant with reference to the crop are 
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charged with notice thereof. Belcher v. Grimsley, 88 N.C. 88; Sugg v. 
Farrar, 107 N.C. 123, 12 S.E. 236; White v. Boyd, 124 N.C. 177, 32 S.E. 
495; Burwell v. Warehouse Co., 172 N.C. 79, 89 S.E. 1064; Rhodes »v. 
Fertilizer Co., 220 N.C. 21, 16 S.E. 2d 408; Adams v. Warehouse, 230 
N.C. 704, 55 S.E. 2d 331. As stated by Ruffin, J., in Belcher v. Grimsley, 
supra: “Nothing short of an actual payment or a complete satisfaction 
of the lessor’s demands, meets the words of the statute or will serve to 
determine his lien, or title. Neither can the fact that the defendants had 
no notice of the plaintiff’s claim at all impair it, in the absence of any 
suggestion of fraud on his part. It is a question of title, and the tenant 
can convey no better right to the property than he himself was possessed 
of. The principle of caveat emptor applies with full force to the case.” 

The result is that the tenant, who owns the crop subject to the land- 
lord’s rights and lien, has the right to sell the crop bv.t in the same plight 
in which he holds it, 2.e., the purchaser from the tenant takes subject to 
the landlord’s hen and, where the crop remains on the land, the purchaser 
can remove. the crop only by consent of the landlord until the rent is paid. 
A purchaser from the tenant, or an auction sales warehouse selling as his 
agent, 1s dealing with a crop with statutory notice of the lien outstanding 
thereon. Therefore, nothing else appearing, if the defendants purchased 
the tobacco from Booker, or sold the tobacco as agents for Booker, and 
paid Booker therefor, without regard to the landlord’s hen of the plain- 
tiff, they would be accountable to the plaintiff on the basis of money had 
and received for the proceeds of sale up to the balance due as rent. White 
ve. Boyd, supra. 

It is not to be understood that a landlord cannot by agreement, express 
or implied, waive his hen, or by his acts and conduct be estopped from 
asserting his lien. Without undertaking to mark out what would consti- 
tute a waiver or an estoppel, for such mav occur in a variety of ways, the 
gist of such affirmative defense is allegation and proof of such facts and 
circumstances ag will establish the proposition that the landlord in effeet 
constituted the tenant his agent to sell the erop for their joint benefit and 
account to the landlord for his share out of the proceeds of sale. 

It should be borne in mind that we are considering now an affirmative 
defense which must be pleaded with certainty and particularity and estab- 
lished by the greater weight of the evidence. Porter 7. Armstrong, 184 
N.C. 447, 46 S.E. 997; McIntosh, N.C.P.&P., p. 481, sec. 461. 

The only fact pleaded by the defendants here as a plea in bar is that 
the quota marketing card, relating to the farm rented by the plaintiff to 
Booker, was issued to Booker, to the knowledge of the plaintiff, and that 
this enabled Booker to effectuate the sale in compliance with the Federal 
Act and regulations thereunder. 
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The procedure for marketing flue-eured tobacco under the Act of Con- 
gress and the market quota regulations adopted by the U. S. Department 
of Agriculture is set forth clearly by Barnhill, J. (now C. J.), in Adams 
v. Warehouse, supra. Certain of the regulations for marketing year 
1951-52 (7 Code of Federal Regulations, sees. 725-230, et seq.) are perti- 
nent here, 

Sec. 725.231 (1) provides: “ ‘Operator’ means the person who is in 
charge of the supervision and conduct of the farming operations on the 
entire farm.” 

Sec. 725.231 (0) provides: “ ‘Producer’ means a person who, as owner, 
landlord, tenant, sharecropper, or laborer is entitled to share in the 
tobacco available for marketing from the farm or in the proceeds thereof.” 

See. 725.238 provides: “Rights of producers in marketing cards. Each 
producer having a share in the tobacco available for marketing from a 
farm shall be entitled to the use of the marketing card issued for the 
farm for marketing his proportionate share.” 

Thus, it appears that a landlord or owner of the farm who is entitled 
to a share in the tobacco available for marketing is entitled to the use of 
the marketing card for marketing his proportionate share. The evidence 
tends to show: that in Hertford County in 1951-52, one quota marketing 
card was issued for each farm; that, if the tenant was to pay as rent a 
share of the crop, or if the cropper was to receive a share of the crop as 
compensation for his efforts, the practice was to issue the card in the name 
of the landlord or owner of the farm; and that if the relationship was 
that of landlord and tenant, the rental to be paid in cash, the tenant was 
considered the “operator” of the farm and in recognition of this fact the 
quota marketing card was issued in the name of the tenant alone. 

The quota marketing card was issued to Booker, the tenant, and the 
plaintiff was aware of this fact. However, there is no evidence that the 
plaintiff procured the card to be so issued or participated in any way in 
its issuance. This was done by the Hertford P.M.A. office. The card 
constituted the credentials for marketing the tobacco on farm #80 in so far 
as the Act of Congress and the marketing quota regulations issued in pur- 
suance thereof are concerned. It is not clear whether under the regula- 
tions or the practice in Hertford County the landlord could have required 
or caused the Hertford P.M.A. office to enter on the card his status as 
landlord under the contract for payment of a fixed cash rental. It must 
be concluded that since the card only enabled the tenant to market in 
compliance with the federal law without incurring drastic penalties, this 
does not of itself destroy or supersede the landlord’s lien. The facts in 
connection with the issuance of the card, the plaintiff’s knowledge thereof, 
ete., are to be considered along with all other relevant circumstances, 
bearing upon the ultimate issue, namely: did the plaintiff authorize 
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Booker to sell the crop for their joint benefit and account to him for the 
proceeds of sale and thereby waive his landlord’s lien in respect of the 
tobacco so sold? 

In Adams v. Warehouse, supra, the plaintiff was the landlord and one 
Stancill was a share crop tenant. The quota marketing card was issued 
to the plaintiff. The plaintiff had the right to market the tobacco. How- 
ever, he turned over to the tenant his card (issued in the name of the 
landlord alone) so that the tenant by the use therecf could market the 
tobacco. The tenant sold the tobacco on the defendarts’ warehouse floor. 
It was held that by reason of this conduct the plaintiff was estopped to 
deny that he had constituted the tenant his agent to sell the tobacco for 
their joint benefit and account to him out of the proceeds of sale. 

It should be noted that the mere fact that the landlord consents to the 
removal of the crop by the tenant from the farm, or knowingly permits 
its removal, for a limited purpose, e.g., in order to prepare it for market, 
or to store it safely, is not sufficient to establish a waiver of his lien. 
Belcher v. Grimsley, supra; Sugg v. Farrar, supra; 1 Jones on Liens, 
p. 549, sec, 579. 

Upon the present record, the plaintiff's evidence is sufficient to make 
out a prima facie ease, requiring submission to the jury on the issues 
raised by the complaint and answer; and the undisputed evidence fails to 
disclose either waiver or estoppel as a matter of law. Whether the defend- 
ants can allege and establish facts and circumstances sufficient to satisfy 
the jury by the greater weight of the evidence that the plaintiff has 
waived his landlord’s hen is yet to be determined. 

It should be noted that such a plea in bar does not depend upon whether 
the defendants were bona fide purchasers, that is, purchasers for a valu- 
able consideration without actual notice of an outstanding len. Rather, 
it must be upon the basis of waiver by the plaintiff of his landlord’s lien 
or estoppel by plaintiff to assert his landlord’s lien. Thus, the agree- 
ments and dealings as between the plaintiff and Booker in relation to the 
marketing of the crop are of great significance. In the record before us, 
the plaintiff’s testimony is meager on this aspect of the matter. Booker, 
the tenant, did not testify. 

Attention is called to the fact that, subsequent to the decision in Adams 
v. Warehouse, supra, the General Assembly enacted Ch. 198, Session Laws 
of 1949, now G.S, 42-22.1, providing that a tenant who sells under a quota 
marketing card and fails to account to the landlord for the amount due 
him out of the proceeds of sale is guilty of a misdemeanor. 

We have considered the defendants’ contention that the judgment of 
involuntary nonsuit was proper on the ground that the plaintiff’s evidence 
was insufficient to identify the tobacco sold as tobacco grown on the plain- 
tiff’s farm. Since there must be a new trial, we refrain from an analysis 
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of the evidence relating to this issue. Suffice it to say, we are of the 
opinion that the evidence was sufficient to warrant the submission of this 
issue to the jury. 

Since the assignments of error relating to the admission and exclusion 
of testimony would not affect the result reached upon this appeal and the 
questions as presently posed may not arise upon a new trial, we think it 
inappropriate to discuss them in this opinion. 

For the reasons stated, the judgment of nonsuit is reversed. Prior to 
the new trial, it may be that the parties will want to ask leave to amend 
their respective pleadings in the light of the law as stated herein. 

Reversed. 


ee er 


JOHN R, SCOTT v. STATESVILLE PLYWOOD AND VENEER 
COMPANY, INC. 


(Filed 7 April, 1954.) 


1. Libel and Slander § 10— 


In an action for libel, the complaint ought to state the libel in the orig- 
inal language. 


2. Libel and Slander § 7c— 


Statements in pleadings or other papers filed in a judicial proceeding are 
absolutely privileged unless they are not relevant or pertinent to the subject 
matter, which presents a question of law to be determined on the basis of 
whether they are so palpably irrelevant and improper that no reasonable 
man could doubt that they could not become a proper subject of inquiry in 
the action or proceeding. 


8. Pleadings § 15— 


The office of a demurrer is to test the sufficiency of the pleading assailed 
for fatal defect appearing on its face, admitting for the purpose of the 
demurrer the truth of every fact alleged therein and all reasonable infer- 
ences of fact to be deduced therefrom. 


4. Pleadings § 19c— 


A complaint may be fatally defective in failing to state a cause of action 
either because of a want of averment of some essential element of the 
cause of action, which constitutes a defective statement of a good cause of 
action; or it may be defective by reason of a positive averment of some 
fact or combination of facts which affirmatively discloses that plaintiff’s 
supposed grievance is not actionable, which constitutes a statement of a 
defective cause of action. 


5. Pleadings § 22b— 


A defective statement of a good cause of action may be cured by amend- 
‘ment; a statement of a defective cause of action may not. 
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6. Libel and Slander § 10: Pleadings § 19c— 


In this action for libel it appeared on the face of the complaint that the 
words constituting the basis of the action were contained in pleadings and 
papers filed by defendant in a duly constituted civil action, and that they 
were relevant to that action. Held: The complaint sets forth a statement 
of a defective cause of action and defendant’s demurrer was properly sus- 
tained, since upon the face of the complaint the alleged libelous words were 
absolutely privileged, and were not actionable. 


Appeat by plaintiff from Rousseau, J., January Term 1954, [repert. 
Affirmed. 

Civil action to recover damages for libel. 

Plaintiff alleges in his complaint that this defendant, in September 
1952, instituted a civil action against him and other individuals and 
corporations and “caused to be filed in the Superior Court of Caldwell 
County . .. complaint and afhdayit” in which it 1s affirmatively alleged 
that the plaintiff “entered into a conspiracy with other persons to create 
a business front by making a show of property to obtain credit and the 
plan to divide any cash thus obtained among the said conspirators secretly 

. that this plaintiff was a ‘straw figure’; that he and other persons 
created a fraudulent scheme to ‘hoodwink’ other persons and manufac- 
turers for the purpose of building up their credit; that this plaintiff .. . 
in following up the plan of conspiracy caused ‘Dummy Corporations’ to 
be formed in order to hastily make the material so obtained into furni- 
ture, sell and collect for it with the purpose of going out of business ;” 
aceuses this plaintiff of having a scheme or plan for the purpose and 
intent of defrauding the defendant herein and others; “wrongfully, wil- 
fully and maliciously accuses this plaintiff of the crime of embezzlement 
and fraud;” that on 23 September 1952, this defendant—plaintiff in said 
action—“‘caused a notice of summons and attachment to be printed and 
published in a newspaper of wide circulation in Caldwell County, alleging 
fraud and conspiracy on the part of this plaintiff .. .;” that the prop- 
ertv wrongfully and wilfully attached was not the property of this plain- 
tiff, and that the attachment has been vacated. 

Plaintiff further alleges that said libelous statements and accusations 
of fraud, conspiracy to defraud, embezzlement, and deceit were false, 
malicious, “and done with the intent to embarrass, injure and harm the 
reputation and character” of this plaintiff, and have in fact damaged his 
reputation, his character, and his credit. 

He pravs recovery of $50,000 compensatory and $100,000 punitive 
damages, 

There are other allegations in the complaint which are not material to 
the question presented by this appeal. A summary thereof would serve 
no useful purpose. 
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Defendant appeared and demurred to the complaint for that it affirma- 
tively appears on the face of the complaint that said statements, allega- 
tions, and accusations were made in the complaint and other instruments 
filed in a duly constituted civil action then pending in the Superior Court 
of Caldwell County and therefore were privileged under the absolute 
privilege rule and cannot be made the basis of an action for damages for 
libel. 

It likewise demurred to other allegations respecting the attachment 
upon the assumption they may constitute an attempt to allege a cause of 
action for wrongful attachment; and for that the allegations contained in 
paragraph 8 of the complaint do not constitute a cause of action if so 
intended by the plaintiff. 

At the hearing in the court below judgment sustaining the demurrer 
and dismissing the action was duly entered, 

Plaintiff excepted and appealed. 


W. H. Childs and W. M. Nicholson for plaintiff appellant. 
Hal B, Adams and Scott, Collier & Nash for defendant appellee. 


Barnuiti, C, J. The plaintiff does not specify in his complaint the 
exact language used in the complaint in the Caldwell County case which 
he alleges constitutes the libelous statements of and concerning him. Nor 
does he set forth the substance thereof. It is apparent that, instead, he 
recites his conclusions as to the meaning, force, and effect of the words 
used by defendant in his complaint and affidavit and in the notice of 
summons published as substituted service of summons and notice of 
attachment. He alleges that this defendant in said instruments “accuses 
this plaintiff of the crime of embezzlement and fraud;” and “accuses this 
plaintiff of having a scheme...” ete. These and like allegations are 
patently plaintiff’s description of the sense and substance of, or his con- 
clusion as to, the imputations to be attributed to the language actually 
used. 

The declaration or complaint ought to state the libel in the original 
language. Whitaker v. Freeman, 12 N.C. 271; Burns v. Williams, 88 
N.C, 159; Gudger v. Penland, 108 N.C, 593. 

Be that as it may, the demurrer is not directed to the form of the alle- 
gations. Qn the question here presented for decision the form of the 
allegations is immaterial. It is made to appear affirmatively on the face 
of the complaint that the language used by defendant was used in the 
pleadings and other papers directly connected with and forming a part of 
a duly constituted judicial proceeding. Therefore, whether the plaintiff 
pleads the exact language or the substance thereof or merely the innu- 
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endoes arising therefrom, the result is the same. The complaint fails to 
state an actionable wrong. 

The controlling rule 1s stated by Johnson, J., speaking for the Court, 
in Jarman v. Offutt, 239 N.C. 468, as follows: 

“The general rule is that a defamatory statement made in due course of 
a judicial proceeding is absolutely privileged and will not support a civil 
action for defamation, even though it be made w:th express malice.” 
(authorities cited). See also Anno. 16 A\.L.R. 746, 42 A.L.R. 878, 12 
A.L.R, 1250; Abbott v. National Bank, 175 U.S. 409, 44 L. Ed. 217. 

While statements in pleadings and other papers filed in a judicial 
proceeding are not privileged if they are not relevant or pertinent to the 
subject matter of the action, the question of relevancy or pertinency is a 
question of law for the courts, and the matter to which the privilege does 
not extend must be so palpably irrelevant to the subject matter of the 
controversy that no reasonable man can doubt its irrelevancy or impro- 
priety. If it 1s so related to the subject matter of the controversy that it 
may become the subject of inquiry in the course of the trial, the rule of 
absolute privilege is controlling. 33 A.J. 146, sec, 159; A.L.I. Torts 233; 
cf. Harshaw v. Harshaw, 220 N.C, 145, 16 S.E. 2d 666. 

But plaintiff stressfully contends that the plea of absolute privilege is 
an affirmative defense which must be taken advantage of by answer and 
not by demurrer, On this record his contention in this respect is un- 
tenable. 

The office of a demurrer is to test the sufficiency of a complaint or other 
pleading. Teague v. Owl Co., 232 N.C, 469, 61 S.E. 2d 845; Winston v. 
Lumber Co,, 227 N.C, 839, 42 SE. 2d 218; McDowell v. Blythe Bros. Co., 
236 N.C. 306, 72 S.E. 2d 860; Insurance Co. v. McCraw, 215 N.C. 105, 
1S.E. 2d 369; Clinard +. Lambeth, 234 N.C. 410, 67 S.E. 2d 452; Madry 
vr. Scotland Neck, 214 N.C, 461, 199 S.E. 618. 

If it is asserted that the complaint is fatally defective and the defect 
appears on the face of the complaint, that is, that it is wholly insufficient 
to state a cause of action, the question should be raised by demurrer. 
Kennerly v. Town of Dallas, 215 N.C. 532, 2 S.E. 2d 588; Poovey v. 
Hickory, 210 N.C. 630, 188 S.E. 78; Oldham v. Rose, 214 N.C. 696, 200 
S.E. 303; Davis v. Rhodes, 281 N.C. 71, 56 S.E. 2d 438; In re York, 231 
N.C, 70, 55 S.E. 2d 791; WeDowell v, Blythe Bros, Co., supra. 

“A demurrer is designed to challenge the sufficiency of a complaint 
which contains the statement of a defective cause of action, McIntosh, 
N.C. P. & P. 399, 455, and is to be resorted to when the complaint is 
fatally defective in this respect.” Davis v. Rhodes, supra, and cases cited. 

In this connection we must bear in mind that a fatal defect in a com- 
plaint may consist either of (1) a want of averment of some essential 
element of plaintiff’s alleged cause of action—a defective statement of a 
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good cause of action; or (2) the positive allegation of some fact or com- 
bination of facts which affirmatively discloses that plaintiff’s supposed 
grievance is not actionable—a statement of a defective cause of action. 
Sabine v. Gill, Comr. of Revenue, 229 N.C, 599, 51 S.E, 2d 1. 

The first may be cured by amendment; the second may not. Davis v. 
Rhodes, supra. 

It comes to this: the plaintiff vouches for the truth of the allegations 
contained in his complaint. When the defendant demurs thereto, he 
admits the truth of each and every fact alleged therein and all reasonable 
factual inferences to be deduced therefrom. Thus, in effect, a demurrer 
constitutes the complaint a stipulation of facts. If the facts so agreed, 
liberally construed in favor of the pleader, constitute a cause of action, 
or if defendant must resort to facts dehors the complaint to make good his 
challenge, Towery v. Dairy, 237 N.C. 544, 75 S.E. 2d 584, Lamm v. 
Crumpler, ante, 85, the demurrer should be overruled. If the plain- 
tiff has failed to allege some essential element of the cause of action 
upon which he relies, or has affirmatively alleged some particular fact 
which discloses that he has no maintainable cause of action, the demurrer 
should be sustained. 

Here the plaintiff alleges written statements made by defendant which, 
nothing else appearing, are libelous in nature. But he also alleges that 
such statements were made in the complaint and other papers filed in a 
duly constituted action pending in Caldwell County, and it affirmatively 
appears on the face of the complaint that such allegations were relevant to 
the cause of action therein stated. Thus it appears upon the face of the 
complaint that the statements alleged therein, however defamatory in 
nature they may be, are protected by the rule of absolute privilege and 
cannot be made the subject of an action for damages on behalf of plain- 
tiff and against the defendant. 

Plaintiff cites and relies on Foust v. Durham, 239 N.C. 306. But that 
ease is not authority for plaintifi’s position here assumed. The complaint 
there under consideration contained no allegation that the water main 
described therein was constructed and maintained by the defendant in 
furtherance of a governmental function. Here the facts alleged do dis- 
close, as a matter of law, that defendant is protected by the rule of abso- 
lute immunity. Hence, the alleged libelous statements may not be made 
the subject matter of an action for damages. The privilege is absolute 
and the defense is complete. 

As the complaint constitutes a statement of a defective cause of action 
which cannot be made good by amendment, the court properly sustained 
the demurrer and dismissed the action. Davis v. Rhodes, supra. There- 
fore, the judgment entered in the court below is 

Affirmed. 
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STATE OF NORTH CAROLINA Ex Ren. A. B. HAYES, ADMINISTRATOR OF 
THE IistATE OF WILLIAM RALPH HAYES, v. C.. E. BILLINGS, JR., 
SHERIFF AND CUSTODIAN OF THE WILKES COUNTY JAIL; THE COUNTY 
OF WILKES; ano THE TRAVELERS INDEMNITY COMPANY OF 
HARTFORD, CONN. 

(Filed 7 April, 1954.) 

1. Counties § 24— 


The doctrine that a county is not liable for the negligence of its officers 
and agents in the exercise of governmental functions obtains in this juris- 
diction. 


A county acts in a purely governmental capacity in erecting and main- 
taining a jail, and in an action to recover for wrongful death allegely 
resulting from the negligence of the county in this respect, demurrer is 
properly sustained. The exception to the general -sule of nonliability in 
such instances in regard to municipalities is not extended to counties. 


3. Sheriffs § 6a— 


Allegations to the effect that defendant sheriff took custody of a mental 
incompetent for the purpose of putting him in place of safety, but did not 
lock the incompetent in a room or cell, but permitted him to roam at large 
in the upstairs hallway of the jail, under circumstances from which injury 
should have been anticipated, resulting in the ineompetent’s falling down 
a fifteen foot well or open space to his death, is he'd sufficient to state a 
cause of action against the sheriff for negligence. 


AppEAL by plaintiff from Vettles, J., at January Term, 1954, of 
WILKES. 

Civil action by plaintiff to recover damages for the alleged wrongful 
death of his intestate, William Ralph Hayes, who, while incarcerated in 
the Wilkes County jail, fell from an upstairs hallway to a conerete floor 
beneath, due to the alleged joint and coneurrent negligence of the defend- 
ants, heard below on demurrer to the complaint. 

The plaintiff’s allegations may be summarized as “ollows: 

1. The intestate, William Ralph Hayes, shortly prior to 25 April, 1953, 
suffered a nervous breakdown of a temporary nature and became mentally 
unbalanced, violent, unable to control his acts and movements, and “obliv- 
ious to danger with respect to his own bodily health or hfe.” Due to this 
condition, the intestate’s parents called the defendant C. E. Billings, Jr., 
Sheriff of Wilkes County and custodian of the county jail, and explained 
to him the condition of their son and requested that the “defendant 
Billings place intestate in a place of safety where he would not be in 
position to harm himself or . . . endanger his life.” 

2. “. . . with full knowledge ... on the part of the defendant Bill- 
ings that the . . . intestate was without his mental zapacity and had no 
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knowledge as to hig acts .. . and... was likely to do violence to him- 
self because of his mental condition... the... defendant Billings 
took custody of the . . . intestate for the purpose of placing him in a 


place of safety, and... placed him in the county jail of Wilkes County.” 

3. When the defendant Billings placed intestate in the jail, he did not 
lock him in a room or cell “but negligently and carelessly permitted him 
to roam in the upstairs hallway of the jail; that the Wilkes County jail 
is negligently and carelessly constructed and maintained in that at the 
end of the upstairs hallway, there is a large well, or open space with a 
winding stairway permitting a drop of some 12 to 15 feet from the 
upstairs to a concrete floor on the downstairs portion of the jail; that said 
well or open space is negligently and carelessly maintained without ade- 
quate guardrails or other means of protection with respect to people fall- 
ing from one floor to the other, especially persons under disability; that 
as the proximate cause (result) of the negligence and carelessness of the 
defendant Billings in permitting the ... intestate to be free in the 
upstairs hallway of the jail and the negligence in the construction of the 
jail in the manner set out above, and the maintenance of the jail in the 
manner set out above, the . . . intestate fell from the upstairs hallway of 
the jail to the concrete floor below sustaining injuries from which he later 
died.” 

4,“ .. the defendant Billings was negligent, which negligence was 
one of the proximate causes of the death of the ... intestate in the 
following respects, to-wit: 

“(a) In that with full knowledge of the mental condition of the... 
intestate, he failed to lock the . . . intestate in a place of safety but per- 
mitted him to be free in a dangerous and hazardous place, knowing full 
well, or being in a position where he should have known full well, that 
the . . . intestate was likely to suffer death or great bodily harm. 

“(b) In that, knowing the hazardous and dangerous condition with 
respect to said well or open space, he failed to take proper safeguards 
with respect to the same.” 

5. “That the defendant, County of Wilkes, was negligent, which negli- 
gence was one of the proximate causes of the death of the . . . intestate 
in the following respects, to-wit: 

“(a) In that said jail was negligently and carelessly constructed for 
the reason that there was a deep well or open space from the first floor 
to the second floor built in said jail, which space was hazardous on its 
face and which dangerous and hazardous condition was known to the 
governing body of said defendant county. 

“(b) In that said jail was maintained with the knowledge of the gov- 
erning body of the defendant County with an open space or well of the 
depth of fifteen feet in the end of said jail, without said open space being 
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properly safeguarded to prevent injury and death to the inmates of said 
institution, especially those inmates with handicaps, mentally and physi- 
cally.” 

The defendants Billings and Wilkes County demurred to the com- 
plaint for failure to state facts sufficient to constitute a cause of action. 
The defendant Indemnity Company, surety on the defendant Billings’ 
performance bond, filed no demurrer, but its tim2 for answering was 
extended by consent until after the final determination of the demurrer. 

The trial court entered judgment sustaining the demurrer and dismiss- 
ing the action as to Wilkes County, and sustaining the demurrer, with 
leave granted the plaintiff to amend, as to the defendant Billings. 

From the judgment so entered the plaintiff appeals. 


W. HW. McElwee, Jr., and Trivette, Holshouser & Mitchell for plaintcff, 
appellant. 
Whicker & Whicker and Ilayes & Hayes for defendants, appellees. 


Jounson, J. The doctrine of governmental immunity, which shields 
a county and its innocent taxpayers from liability for the negligence of 
its officers in the exercise of governmental (as distinguished from pro- 
prietary) functions, obtains with all its rigor in this jurisdiction. Jones 
v. Commissioners, 180 N.C, 451, 42 S.E, 144; Keenan v. Commissioners, 
167 N.C. 356, 83 S.E. 556; Rhodes v. Asheville, 230 N.C. 134, 141, 52 
S.E. 2d 3871. Our decisions are in accord with the great weight of author- 
ity elsewhere: 14 Am. Jur., Counties, Sections 48, 49, and 50; 20 C.J.S., 
Counties, Sections 215 and 220. 

A county acts in a purely governmental capacity in erecting and main- 
taining a jail, and is therefore not liable to a person imprisoned or locked 
up therein for injuries sustained by reason of its Improper construction 
or negligent maintenance. See Vanuel v. Commissioners, 98 N.C. 9, 
3.S.E. 829; 41 Am. Jur., Prisons and Prisoners, Sec. 18; Annotations: 
46 ALR, 94; 61 ALR. 569. 

True, as an exception to the general rule that the State and its subord1- 
nate divisions of government are immune from tort liability, we have a 
line of decisions which recognizes the principle eninciated in Lewvs v. 
Raleigh, 77 N.C. 229, to the effect that a municipality is hable for inju- 
ries proximately caused by its negligent construction or maintenance of a 
prison or lockup. See Moffitt v. Asheville, 103 N.C. 237, 9 S.E, 695; 
Shields v. Durham, 116 N.C. 394, 21 S.E. 402; S. ¢., 118 N.C. 450, 24 
S.E. 794; Coley v. Statesville, 121 N.C. 301, 28 S.E. 482; Nichols v. 
Fountain, 165 N.C. 166, $0 S.E. 1059; [Hobbs v. Washington, 168 N.C. 
293, 84 S.E. 391; Parks v. Princeton, 217 N.C. 361, 8 S.E. 2d 217; Devon 
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v. Wake Forest, 224 N.C. 624, 31 S.E. 2d 853; Gentry v. Hot Springs, 
997 N.C, 665, 44 S.E. 2d 85, 

However, in Manuel v. Commissioners, supra (98 N.C. 9), this Court 
refused to extend the doctrine of Lewis v. Raleigh so as to make it appli- 
cable to counties, and we are not disposed in the instant case to so extend 
the scope of this exception to the general rule of nonliability, which 
according to the text writers obtains in no other jurisdiction. 41 Am. 
Jur., Prisons and Prisoners, Sec, 18; Annotation, 46 A.L.R. 94, 97 eé seg. 
See also Shaw v. Charleston, 57 W. Va. 488, 50 S.E. 527. 

The judgment sustaining the demurrer and dismissing the action as to 
Wilkes County will be upheld. Scoit v. Veneer Co., ante, 73. 

This brings us to a consideration of the sufficiency of the allegations as 
to the defendant Billings, Sheriff and custodian of the Wilkes County jail. 
Our study of the complaint leaves the impression that the allegations 
thereof when liberally construed in favor of the plaintiff, as is the rule 
on demurrer, are sufticient to state a cause of action for negligence against 
the defendant Sheriff and overthrow the demurrer as to him. See Dunn 
v, Swanson, 217 N.C. 279, 7 S.E. 2d 563; Davis rv. Moore, 215 N.C, 449, 
2 S.E. 2d 366; 47 Am. Jur., Sheriffs, Police, and Constables, Sections 26 
and 42; G.S. 162-22; G.S. 109-24. 

The results, then, are: 

As to the defendant County of Wilkes: Affirmed. 

As to the defendant Billings: Reversed. 


GEORGE M. BRANNON vy. H. A. ELLIS ann JOHNNY RUSSELL ELLIS, 
A Mrinor, BY His GuaRDIAN AD LirEM HENRY A. ELLIS, 


and 


MRS. LEOMA BRANNON y. H. A. ELLIS anp JOHNNY RUSSELL ELLIS, 
A Minor, BY His GuarDIAN AD LITEM HENRY A. ELLIS. 


(Filed 7 April, 1954.) 
1. Trial § 31b— 


Even when the parties waive a recapitulation of the evidence, it is the 
duty of the court to state the evidence to the extent necessary to explain 
the application of the law to every substantial and essential feature of the 
case without a request for special instructions. G.S. 1-180. 


2. Same— 


It is not sufficient for the court to read a statute or to State the appli- 
cable law bearing on an issue in controversy, and leave the jury unaided 
to apply the law to the facts. 
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3. Same— 


Statement of the evidence Solely in the form of contentions is insuffi- 
cient to meet the requirements of G.S. 1-180. 


4, Trial § 31f— 


The court is not required by law to state the contentions of the parties 
to the jury, but when he states the contentions of one party he must state 
the pertinent contentions of the adverse party with equal stress. This 
rule does not require that the statement of the respective contentions of 
the parties be of equal length. 


Aepran by plaintiffs from Williams, J., December Term, 1953, of Ler. 

These are consolidated actions growing out of an automobile collision 
which oecurred at the intersection of Hickory Avenue and Fourth Street 
in the City of Sanford, on 22 March, 1953. 

The plaintiff George M. Brannon, whose car was damaged in the colli- 
sion, is seeking to recover property damages from the defendants. The 
plaintiff Mrs. Leoma Brannon, the wife of George M. Brannon, who was 
driving her husband’s car at the time of the collision with the automobile 
owned by the defendant H. A. Ellis and which was being driven by his 
son, the defendant Johnny Russell Ellis, is seeking to recover for per- 
sonal injuries sustained as a result of said collision. 

The plaintiffs allege in their respective complaints that the defendant 
Johnny Russell Ellis, the driver of the automobile of the defendant H. A. 
Ellis, operated said automobile in a careless, reckless, and negligent man- 
ner, which was the sole proximate cause of the damages to the automobile 
of the plaintiff George M. Brannon, and of the personal injuries sustained 
by the plaintiff Mrs, Leoma Brannon. 

The defendants in their respective answers to the complaints denied 
the allegations of negligence on the part of the defendant Johnny Russell 
Ellis; alleged that the plaintiffs’ damages and injuries resulted solely 
from the negligence of the driver of the brannon car, to wit: Mrs. Leoma 
Brannon; pleaded contributory negligence on the part of Mrs. Brannon, 
and set up a counterclaim against the plaintiffs for $1,000.00 for damages 
to the car of H. A. Ellis. 

The jury found on appropriate issues that the plaintiffs were not 
damaged and injured by the negligence of the defendants as alleged in the 
complaints, but that the automobile of TH. A. Ellis was damaged by the 
negligence of the plaintiff Mrs. Leoma Brannon, as al-eged in the answers, 
and awarded the defendant H. A. Ellis damages against the plaintiffs in 
the sum of $800.00. | 

Judgment was accordingly entered on the verdic? and the plaintiffs 
appeal, assigning error, 
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Gavin, Jackson & Gavin and Hoyle & Hoyle for appellants. 
Pittman & Staton and Edwin B, Hatch, Jr., for appellees. 


Denny, J. The plaintiffs entered forty-four exceptions to the court’s 
charge to the jury, a number of which are meritorious. In addition 
thereto, they excepted to and assign as error the failure of the charge to 
comply with the requirements of G.S. 1-180, “in that the court did not 
state in a plain and correct manner the evidence of the plaintiffs and 
declare and explain the law arising thereon, and did not state the material 
facts and apply the law thereto, and failed to give the contentions of the 
plaintiffs with equal vigor and warmth, .. . although it gave a few in a 
narrative form and in a negative way, and arrayed elaborately and fully 
and clearly the contentions of the defendants, and instructed the jury 
according to defendants’ contentions, and gave undue prominence and 
attention to the defendants’ contentions as contrasted with . . . the plain- 
tiffs’ contention(s) .. .” 

The parties waived a recapitulation of the evidence by the court, and 
the jury was so informed. However, such waiver did not relieve the court 
of the duty to declare and explain the law arising on the evidence of the 
respective parties. Mack v. Marshall Field & Co., 218 N.C, 697, 12 S.E. 
9d 235. It is not sufficient for the court to read a statute or to state the 
applicable law bearing on an issue in controversy, and leave the jury 
unaided to apply the law to the facts. Chambers v. Allen, 233 N.C, 195, 
63 S.E. 2d 212; S. v. Sutton, 230 N.C, 244, 52 S.E, 2d 921; Lewis v. 
Watson, 229 N.C. 20, 47 S.IK. 2d 484, and cited cases. 

It is the duty of the court to state the evidence “to the extent necessary 
to explain the application of the law” arising thereon. G.S, 1-180. In 
both civil and criminal cases, it 1s imperative, in the charge to the jury, 
that the law be declared, explained and applied to the evidence bearing on 
the substantial and essential features of the case without any request for 
special instructions. Hawkins v. Simpson, 237 N.C. 155, 74 S.E, 2d 331; 
Bank v. Phillips, 236 N.C. 470, 73 S.E. 2d 323; Childress v. Motor Lanes, 
235 N.C. 522, 70 S.E. 2d 558; Howard v. Carman, 235 N.C. 289, 69 S.E. 
94 522; Chambers v. Allen, supra; Flying Service v. Martin, 233 N.C. 17, 
62 S.E. 2d 528; Smith v. Kappas, 219 N.C. 850, 15 S.E. 2d 375; Ryals 
v. Contracting Co., 219 N.C. 479, 14 S.E. 2d 531; Mack v. Marshall Field 
& Co., supra; Spencer v. Brown, 214 N.C. 114, 198 S.E. 630; Williams 
v. Coach Co., 197 N.C. 12, 147 S.E. 485, 

The court in the charge under consideration did not state the evidence 
to the extent necessary to explain the application of the law arising 
thereon as required by G.S. 1-180. In fact, no evidence was stated except 
in the form of contentions, which does not meet the requirements of the 
statute. Bank v. Phillips, supra; Howard v, Carman, supra; Mack v. 
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Marshall Field & Co., supra. Neither did the court give equal stress to 
the contentions of the parties as required by G.S. 1-180. For example, 
on the issue as to whether the automobile of the defendant H. A. Ellis was 
damaged by the negligence of the plaintiff Mrs. Leoma Brannon, the 
charge of the court contains the contentions of the defendant H. A. Ellis 
to the effect that the plaintiff “failed to observe the duty imposed upon 
her by the statute which required her to yield the right of way to his 
vehicle approaching from the right as she approached from the left; that 
such failure on her part was negligence and that such negligence was the 
proximate cause of the collision; ... that plaintiff failed to keep and 
maintain a proper and vigilant lookout to see and observe traffic approach- 
ing the intersection, when if she had done so she could have seen his auto- 
mobile approaching . . . at a distance of 150 feet from the intersection” ; 
and similar contentions. These contentions and the instructions given 
thereon cover two and one-half pages of the record, while the contentions 
of plaintiff on this issue are stated in eight lines. Notwithstanding the 
allegations in the complaint of Mrs. Leoma Brannon to the effect that she 
entered the intersection first, and the evidence in the trial tending to show 
that she was about three-fourths of the way through the intersection when 
the Ellis car struck the right front door of her car, the court gave no 
contention based on such evidence, but merely stated upon that issue, 
“nlaintiff contends that you ought not to find that she was negligent; that 
she exercised that degree of care which a reasonably prudent person 
would have exercised, and contends that you ought not to find that she 
failed to keep her automobile under control or that she failed to keep a 
proper lookout and she contends that you should answer the... issue 
NO.” This was not in compliance with G.S. 1-180, which provides that: 
“The judge shall give equal stress to the contentions of the plaintiff and 
defendant in a civil action and to the State and defendant in a eriminal 
action,” 

The equal stress, which the statute requires be given to the contentions 
of the plaintiff and defendant in a eivil action, however, does not mean 
that the statement of contentions of the respective parties must be equal 
in length. S. v. Jessup, 219 N.C. 620, 14 S.E. 2d 638. For instance, in 
a trial where the evidence of one party is very short, or he may have 
chosen not to introduce any evidence at all, his contentions will naturally 
be very few in contrast with the other party who may have introduced a 
great volume of testimony. A trial judge is not required by law to state 
the contentions of litigants to the jury. S.v. Colson, 222 N.C. 28, 21 8.E, 
2d 808; Trust Co. «. Insurance Co., 204 N.C. 282, 167 S.E. 854. When, 
however, a judge undertakes to state the contentions of one party, he 
inust also give the equally pertinent contentions of the opposing party. 
S.v. Colson, supra. 
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For the reasons stated, the plaintiffs are entitled to a new trial and it 
is so ordered. 
New trial. 


STATE v. ROBERT HAMER. 


(Filed 7 April, 1954.) 
1. Criminal Law § 33— 


The extrajudicial statement of an accused is a confession if it admits 
defendant’s guilt of the offense charged or even an essential part of the 
offense. 


2. Same— 


The extrajudicial confession of the accused in a criminal case is admissi- 
ble if, and only if, it was in fact voluntarily made. 


As a general rule, a confession is presumed to be voluntary, and the 
burden is on the accused to show the contrary. 


4 . Same— 


Where an accused has made an involuntary confession, any subsequent 
confession is presumed to proceed from the same vitiating influence, and 
the burden is on the State to establish the voluntary character of the 
subsequent statement before it can be received in evidence. 


5. Same— 


The State offered in evidence two confessions by defendant. Upon the 
voir dire the trial judge ruled that the first confession was involuntary 
because wrung from defendant by threat of delivering him to a mob, The 
testimony disclosed that the second confession was made some 12 or 18 
hours later, that defendant was told that he did not have to make a state- 
ment and was warned that whatever he said would be used for or against 
him. Defendant himself corroborated these facts. Held: The evidence 
supports the finding of the trial court that the second statement was 
voluntarily made. 


6. Criminal Law §§ 48, 81c (3)—Irrelevant statements of witnesses held 
to have been rendered harmless by action of trial judge. 


In this prosecution for rape one witness volunteered information to the 
effect that defendant was an escaped convict, and another witness made a 
statement to like effect in response to an indefinite question of the solicitor 
which did not foreshadow such response. Neither statement disclosed the 
nature of the offense for which the defendant was serving the sentence. 
In each instance the trial court immediately and emphatically withdrew 
the evidence from the consideration of the jurors and instructed them to 
disregard it. Held: The testimony was not admitted by the court and the 
incidents were rendered harmless by the prompt action of the trial judge. 
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InpictMent for the capital felony of rape tried by Stevens, J., and a 
jury, at the September Special Term, 1958, of Duprin. 

The only evidence at the trial relating to the merits was that of the 
State. When this evidence is interpreted in the light most favorable to 
the prosecution, 1t makes out this ease: 

On the morning of 25 March, 1953, the prisoner Robert Hamer, a 
Negro man, stealthily invaded the home of the prosecutrix and her hus- 
band, members of the white race, in a rural section of Duplin County 
while the husband was away at work. The prisorer grabbed the prose- 
cutrix and hurled her to the floor, where he had carnal knowledge of her 
by force and against her will. The prisoner then fled the scene, leaving 
the prosecutrix in a battered and hysterical state. He was apprehended 
thirteen hours later by Deputy Sheriff R. M. Byrd and State Highway 
Patrolman C, C. Hester. 

During the course of the trial the State proposed to introduce in evi- 
dence two extrajudicial statements made by the prisoner after his arrest. 
The first was made to Byrd, Hester, and three prison camp employees at 
the State prison camp in Duplin County about 1:00 a.m. on 26 March, 
1953, and the second was made to James F. Bradshaw, Assistant Director 
of the State Bureau of Investigation, and Ralph Miller, Sheriff of Duplin 
County, at the common jail of Duplin County “between twelve and eight- 
een hours” later. The prisoner admitted, in essence, in his first statement 
that he assaulted the prosecutrix inside the dwelling with intent to rape 
her, but desisted and fled without accomplishing his purpose when she 
made outery. He asserted, in substance, in his second statement that he 
hid in the house of the prosecutrix and her husband because he mistook 
it for a barn, that he assaulted the prosecutrix when he was suddenly dis- 
covered and surprised by her, and that he did not have sexual relations 
with her. 

The prisoner challenged the admissibility of both of his extrajudicial 
statements on the ground that they were involuntary in character. The 
trial judge thereupon conducted a preliminary inquiry in the absence of 
the jury to determine the validity of the challenge. Both sides offered 
evidence on this inquiry. 

The evidence of the opposing parties concerning the first statement was 
in sharp conflict. While Hester deposed to facts indicating that such 
statement was voluntarily made, the prisoner testified in person to the 
effect that it was wrung from him by Byrd, Hester, and the prison camp 
employees, who threatened to deliver him to a mob allegedly gathering 
near the scene of the supposed crime unless he confessed his guilt. 

There was no substantial difference between the prosecution and the 
defense in respect to the circumstances attending the making of the 
second statement. According to the State’s version, Bradshaw and Miller 
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made themselves known to the prisoner when they visited him at the 
Duplin County jail; they asked him to relate to them what had happened 
the previous day; they assured him, however, “that he didn’t have to tell 
‘them’ anything if he didn’t want to”; and they cautioned him “that 
whatever he told ‘them’ would be used for or against him.” The prisoner 
gave this account of the occurrence on his examination before the trial 
judge: “The S.B.I. Agent Bradshaw ... said I could tell him the truth 
about it if I wanted to ... He warned me of my rights and told me I 
didn’t have to tell anything if I didn’t want to. I told him because he 
wasn’t going to do anything if I didn’t . . . It all was the truth that I 
told him.” 

The trial judge adjudged the first extrajudicial statement to be involun- 
tary, and excluded it. He found that the second extrajudicial statement 
was voluntarily made, and permitted it to be given in evidence over the 
prisoner’s exception. 

While he was testifying on the merits before the jury, State Highway 
Patrolman Hester volunteered the information that he had been hunting 
for the prisoner “from the time he broke from the prison camp.” The 
trial judge sustained the objection of the prisoner to this testimony and 
admonished the jury to disregard it. Shortly thereafter the solicitor 
asked Hester what inquiry he put to the prisoner at the time of the arrest, 
and drew this response from him: “I asked him if he was the prisoner 
that escaped from the chaingang.” The trial judge sustained the objec- 
tion of the prisoner to the response, and gave the jury this instruction: 
“Gentlemen, you must not consider that statement.” 

The trial judge instructed the petit jury in a charge characterized by 
accuracy and clarity that it could return one of these verdicts: (1) guilty 
of rape; (2) guilty of rape with recommendation that the punishment be 
imprisonment for life in the State’s prison; (3) guilty of an assault with 
intent to commit rape; (4) guilty of an assault upon a female person; 
and (5) not guilty. 

The jury found the prisoner guilty of rape, but did not recommend that 
his punishment be imprisonment for life in the State’s prison. The trial 
judge entered judgment that the prisoner suffer death by the administra- 
tion of lethal gas, and the prisoner excepted and appealed, assigning 
errors, | 


Attorney-General McMullan and Assisiant Attorney-General Moody 
for the State. 
Russell J. Lanier and Norwood Boney for the prisoner. 


Ervin, J. The prisoner insists initially that he is entitled to a new 
trial because the trial judge erred in admitting his second extrajudicial 
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statement in evidence. He bases this contention on the theory that all 
the evidence adduced on the preliminary inquiry showed this statement 
to be involuntary in character. 

We accept as valid the definition of Dean Wigmore, the great master 
of the law of evidence, that “a confession is an acknowledgment in ex- 
press words by the accused in a criminal ease of the truth of the guilty 
fact charged or of some essential part of it.” Wigmore on Evidence 
(3d Ed., 1940), Section 821. As a consequence, there is no occasion for 
us to debate the intriguing question whether the rule excluding involun- 
tary confessions of guilt is applicable to involuntary admissions of incrim- 
inating facts which merely tend, in connection with other facts, to show 
guilt. 20 Am. Jur., Evidence, section 478; 22 ©.J.S., Criminal Law, 
section 732, Although the prisoner did not acknowledge to Bradshaw 
and Miller his guilt of the crime of rape, he did acknowledge to them his 
guilt of an essential part of that offense, to wit, an assault and battery. 

The extrajudicial confession of the accused in a criminal case is admis- 
sible against him if, and only if, 1t was in fact voluntarily made. S. v. 
Rogers, 233 N.C. 390, 64 S.E. 2d 572, 28 A.L.R. 2d 1104, As a general 
rule, a confession 1s presumed to be voluntary, and the burden is on the 
accused to show the contrary. S. v. Thompson, 227 N.C. 19, 40 S.E. 2d 
620; S. v. Biggs, 224 N.C. 23, 29 S.E. 2d 121; S. v. Grass, 223 N.C. 31, 
95 S.E. 24 193: 8. 0. Murray, 216 N.C. 681, 6 S.E. 2d 513; S. v. Grier, 
203 N.C. 586, 166 S.E. 595; S. v. Rodman, 188 N.C, 720, 125 S.E. 486; 
S. v. Christy, 170 N.C. 772, 87 S.E. 499; S. v. Sanders, 84 N.C. 728. 
The general rule is subject to this exception: Where a confession has been 
obtained under circumstances rendering it involuntary, any subsequent 
confession is presumed to proceed from the same vitiating influence, and 
the burden is on the State to establish the voluntary character of the 
subsequent confession before it can be received in evidence. S. v. Steven- 
son, 212 N.C. 648, 194 S.E. 81; S. v. Gibson, 216 N.C. 535, 5 S.E. 2d 
717; 8S. v. Godwin, 216 N.C. 49, 3 S.E. 2d 347; 8S. v. Moore, 210 N.C. 
686, 188 S.E. 421; 8. v. Fox, 197 N.C. 478, 149 S.E. 735; 8. v. Brittain, 
117 N.C. 783, 23 S.E, 483; 8S. v. Drake, 113 N.C. 624, 18 S.E. 166; 8S. v. 
Drake, 82 N.C. 592; 8. v. Lowhorne, 66 N.C. 638; S. v. Roberts, 12 N.C. 
259. The finding of the trial judge that the subsequent confession was 
voluntarily made will not be disturbed on appeal if it is supported by 
evidence. S. 7. Godwin, supra; S. v, Moore, supra; S. v. Fox, supra; 
S.v. Lowry, 170 N.C. 730, 87 S.E. 62; S. v. Fisher, 51 N.C. 478; S. v. 
Scates, 50 N.C. 420; S. uv. Gregory, 50 N.C, 315. 

When the case on appeal is read in the light of these rules, it 1s mani- 
fest that the trial judge did not err in admitting the second or subsequent 
extrajudicial statement in evidence. To be sure, the first or prior state- 
ment was extorted from the prisoner through fear engendered in his mind 
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by the threats of the arresting officers and the prison camp employees to 
surrender him to a mob allegedly gathering near the home of the prose- 
cutrix, and the presumption arose that the second or subsequent statement 
proceeded from the same improper influence. The testimony of the 
State’s witnesses Bradshaw and Miller was sufficient, however, to over- 
come the presumption and establish the voluntary character of the second 
or subsequent statement. Indeed, the evidence given by the prisoner him- 
self on the preliminary Inquiry amply supports the finding of the trial 
judge that the second or subsequent statement was voluntarily made. 

The prisoner asserts secondarily that he is entitled to have the cause 
tried anew because the testimony of the State’s witness Hester indicating 
that he was an escaped convict at the time named in the indictment sub- 
stantially impaired his right to a fair trial. He predicates this conten- 
tion on the theory that this incompetent evidence necessarily impressed 
itself so strongly on the minds of the jurors to his prejudice that its 
subsequent withdrawal by the trial judge did not remove its prejudicial 
effect. 

This contention rests on pure speculation. As a matter of fact, the 
incompetent evidence was not admitted by the trial judge. It was volun- 
teered in the first instance by the witness. It was elicited in the second 
instance by an indefinite question of the solicitor, which did not fore- 
shadow its nature. Its validity as evidence was promptly and emphati- 
cally disavowed by the trial judge in both instances. The incompetent 
evidence did not disclose that at the time of his escape the prisoner was 
serving a sentence for a serious crime or for a crime involving sex. For 
these reasons, we are impelled to hold that this cause falls within the 
purview of the general rule relating to such matters and that the state- 
ment of the incompetent evidence by the witness was rendered harmless to 
the prisoner by the prompt and emphatic action of the trial judge in 
withdrawing the evidence from the consideration of the jurors and in- 
structing them to disregard it. S.v. Campo, 233 N.C. 79, 62 S.E. 2d 500; 
S. v. Strickland, 229 N.C. 201, 49 S.E. 2d 469; 8. v. Artis, 227 N.C. 371, 
49 S.E, 2d 409; S. v. King, 219 N.C. 667, 14 S.E. 2d 803. 

Since the trial judge did not commit error in any matter of law or 
legal inference, the proceedings in the court below must be upheld. 

No error. 
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H. WETHERINGTON, AIRLINE CAB COMPANY OF HAVELOCK, INC., 


HERBERT WILUIS ann BROAIT STREET MOTORS, INC., v. WHIT- 
FORD MOTOR COMPANY, INCORPORATED. 


(Filed 7 April, 1954.) 


1. Pleadings § 19b— 


Where the allegations of the complaint disclose that the individual plain- 
tiffs acted solely in a representative capacity for their respective corpora- 
tions, and the complaint prays no relief for them in their individual capaci- 
ties, they are unnecessary parties and their joinder cannot warrant dis- 
missal of the action upon demurrer. 


Same— 


In determining whether a complaint is demurrable as stating a cause 
of action for breach of two separate contracts not affecting all the parties, 
the complaint must be considered as a whole, giving due weight to each 
and every allegation which tends to limit or qualify one of the contracts 
or disclose that the action is predicated upon the breach of a single agree- 
ment. 


3. Evidence § 5: Automobiles § 5— 


The courts will take judicial notice as a fact within common knowledge 
that automobile manufacturers sell cars to ultimate purchasers solely 
through local authorized dealers. 


Pleadings § 19b—Where no cause of action is stated in regard to one 


party, the joinder of such party cannot warrant dismissal upon de- 
murrer. 


The complaint alleged in substance that plaintiff corporation, which 
sold automobiles but was not an authorized dealer, procured plaintiff taxi 
company to purchase for it for resale cars from defendant authorized 
dealer and that the authorized dealer advised this subterfuge for purchase 
under a “fleet purchase plan” as the only method by which it could sell 
the cars at a discount. The complaint set forth the contract between the 
authorized dealer and the cab company for the purchase of the cars, and 
the contract between plaintiff cab company and plaintiff corporation for 
the delivery of the cars to plaintiff corporation, alleged breach by defend- 
ant, and prayed recovery by each of plaintiffs for loss of profits. Held: 
Upon the facts alleged, all the parties understood that plaintiff corporation 
was the actual purchaser and the real party in interest, and that the cab 
company was a mere agent for it in the purchase of the cars, and there- 
fore the cab company is an unnecessary party, and its joinder cannot war- 
rant dismissal of the action upon demurrer for misjoinder of parties and 
causes. 


APPEAL by plaintiffs from F’rizzelle, J., October Term 1953, Craven. 


Reversed. 


Civil action to recover damages for breach of contract, heard on 


demurrer. 
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The allegations contained in the complaint may be summarized as 
follows: 

(1) Plaintiff Airline Cab Company of Havelock, Inc., hereinafter 
referred to as Cab Company, is engaged in the operation of taxicabs, and 
plaintiff L. H. Wetherington is its president; plaintiff Broad Street 
Motors, Inc., is engaged in dealing in automobiles and automotive equip- 
ment for sale or exchange, and plaintiff Herbert Willis is its treasurer; 
and defendant Whitford Motor Company is the local Ford automobile 
dealer, engaged in the sale at retail of Ford automobiles. 

(2) Broad Street Motors, desiring to purchase a large number of Ford 
automobiles as a part of its stock in trade for resale, approached defendant 
to make the purchase, and the defendant advised Broad Street Motors 
that it could purchase said automobiles on the “fleet purchase plan” only 
through someone having reasonable and ordinary use for a large number 
of Ford automobiles, and thus obtain the benefit of lower prices charged 
on a purchase under that plan. 

(3) Broad Street Motors then approached Wetherington and requested 
him, through his company, to purchase fifty Ford automobiles from de- 
fendant for and in behalf of Broad Street Motors on the “fleet purchase 
plan;” and thereupon the Cab Company proposed or offered to purchase 
from defendant in its own behalf and in behalf of said Broad Street 
Motors fifty automobiles; and defendant, in turn, offered to sell to the 
plaintiffs sixty new Ford automobiles on the “fleet purchase plan.” 

(4) The Cab Company and defendant then entered into a contract 
under which defendant agreed to sell to the Cab Company, and the Cab 
Company agreed to purchase sixty new Ford automobiles of four different 
types, to be divided into designated colors, etc., and the Cab Company 
agreed to deposit $50 per car, or a total of $3,000, at the time of the 
execution of the contract, and the balance upon the delivery of said cars, 
delivery to be made ten in March 1953, twenty-five in April 19538, and 
twenty-five in May 1953; the purchase price to be the cost to defendant 
plus ten per cent on each car, plus $15 on each car for service charge, and 
$15 on each car for North Carolina sales tax. 

(5) Contemporaneously the Cab Company and Broad Street Motors 
entered into a contract, a copy of which is attached to and made a part 
of the complaint. 

(6) During the month of April 1953, defendant delivered to the Cab 
Company eleven of the sixty automobiles it had agreed to sell, but since 
that time, notwithstanding the demands of the plaintiffs, the defendant 
has failed and refused to deliver the remaining forty-nine automobiles 
purchased under said contract. 

(7) Under the contract between the Cab Company and defendant, the 
profit to the Cab Company, had the contract been fulfilled, amounted to 
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about eight per cent of the cost price of each automobile, or $5,891.24 on 
the undelivered forty-nine automobiles, and Broad Street Motors under 
said contract would have made a profit on said forty-nine cars, had they 
been delivered, of $10,227.84. 

(8) Notwithstanding defendant has refused ana still refuses to deliver 
said forty-nine automobiles, it retains the $50 per zar paid thereon at the 
time the contract was entered into, to wit, $2,450. 

The contract between the Cab Company and Broad Street Motors 
recites that the Cab Company has ordered sixty Ford automobiles 
through defendant; the price to be paid therefor on delivery and the 
receipt by the Cab Company from Broad Street Motors of the $3,000 
deposit which it “in turn has paid to” defendant. The Cab Company 
agrees that the sixty cars are to be delivered to Broad Street Motors to be 
paid for on delivery; and Broad Street Motors agrees to pay the Cab 
Company “for such services rendered . . . any excess over and above 
Whitford Motor Company’s charge, such excess net to exceed 10% under 
the New Bern delivery retail price.” The contract between the Cab Com- 
pany and defendant is attached to and made a pat of this contract. 

Plaintiffs pray that the Cab Company have and recover of defendant 
$5,891.25, and that plaintiff Broad Street Motors have and recover of 
defendant $10,227.84. 

The defendant demurred for that (1) there is a misjoinder of causes 
and parties, and (2) the complaint contains no allegations sufficient to 
constitute a cause of action in favor of L. H. Wetherington and Herbert 
Willis, the two individual plaintiffs. 

The court below, being of the opinion that there is a misjoinder of 
causes of action and a misjoinder of parties, sustained the demurrer and 
entered judgment dismissing the action. Plaintiffs excepted and appealed. 


W. B. R. Guion for plaintiff appellants. 
Ward & Tucker for defendant appellee. 


Barnuiuy, C.J. Ut clearly appears from the allegations contained in 
the complaint that the individual plaintiffs, in respect to the subject 
matter of this action, were acting 1n a representative capacity as agents 
or officers of their respective corporations. .As to them, no cause of action 
is stated, and they pray no relief. That their names appear in the caption 
as plaintiffs does not affect the question posed for decision. Hayes v. 
Wilmington, 239 N.C. 238; Jordan v. Maynard, 231 N.C. 101, 56 S.E, 
2d 26. 

What then about the Cab Company? Are two causes of action—one in 
behalf of the Cab Company and the other in behalf of Broad Street 
Motors—-stated in the complaint? This is the question raised by the 
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demurrer. The court below, by sustaining the demurrer, answered in the 
affirmative. <A careful study of the complaint leads us to the contrary 
view. 

If we considered the contract between the Cab Company and defend- 
ant, and that alone, it would appear that the Cab Company has clearly 
stated a cause of action for breach of contract. But we may not so limit 
our consideration. We must, instead, view the complaint as a whole, 
giving due weight to each and every allegation which tends to limit or 
qualify the contract or explain the position of the Cab Company as one of 
the ostensible contracting parties. 

It is a matter of common knowledge that automobile manufacturers 
market their products through local authorized dealers, and only such 
dealers may procure and sell to the ultimate purchaser new automobiles 
as such. Of this fact the courts may take judicial notice. S. v. Vick, 
213 N.C, 235, 195 S.E. 779. 

When we give due consideration to the contracts in connection with the 
allegations contained in the complaint in the ight of the known fact that 
Broad Street Motors could not buy new Ford automobiles for resale, it is 
manifest that the complaint details one and only one transaction which 
the parties sought to camouflage as a purchase by the Cab Company and 
a resale to Broad Street Motors. The Cab Company was nothing more 
than the go-between or agent of Broad Street Motors. Its contract was 
made for the use and benefit of Broad Street Motors which in fact was to 
pay for and receive delivery of the vehicles purchased. And the Cab 
Company was to receive for its services in posing as the real purchaser 
the quid pro quo stipulated in the contract. 

While it was intended that the contract with the defendant should 
appear to be a bona fide purchase by the Cab Company to whom defend- 
ant could make sale under the “fleet purchase plan,” all parties knew and 
understood that Broad Street Motors was the actual purchaser and the 
real party in interest. .\s such it may maintain this action. Rector r. 
Lyda, 180 N.C. 577, 105 S.E. 170; Canestrino v. Powell, 281 N.C. 190, 
56 S.E. 2d 566. 

Should the Cab Company be permitted to pursue the cause to its final 
judgment, it would, on its own allegations, receive the amount recovered 
as agent for Broad Street Motors to which it would have to account and 
to which it would be compelled to look for its compensation for services 
rendered. It is, therefore, an unnecessary party plaintiff. Roberson v. 
Swain, 235 N.C. 50, 69 S.E. 2d 15; Hayes v. Wilmington, supra. 

Considered in connection with the two contracts which are made a part 
of the complaint, the allegations made cannot reasonably be accorded any 
other meaning. So we construe the complaint. 
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It follows that since no cause of action is stated in behalf of the indi- 
vidual plaintiffs or the Cab Company, there is no misjoinder of parties 
or causes of action. Shaw v. Barnard, 229 N.C, 718, 51 S.E. 2d 295; 
Jordan v. Maynard, supro. For that reason the judgment entered in the 
court below must be 

Reversed. 


THE TURNAGE COMPANY, INC., v. W. Z, MORTON, T/a MORTON’S 
WAREHOUSE. 


(Filed 7 April, 1954.) 
1. Agriculture § 5d— 


A warehouseman selling the crop of a tenant covered by a registered lien 
for advancements may be held liable by the lienholder for the amount paid 
to the tenant for the crop which the tenant fails to apply to the lien. 


2. Warehousemen § 4— 


A warehouseman may not deny liability to a lienholder on the ground 
that his business is affected with a public interest, or that he was agent 
neither for the buyer nor the Seller. 


8. Appeal and Error § 40d— 


Where the parties waive a trial by jury and agree that the presiding 
judge find the facts under G.S. 1-184, the judgment will be reviewed in 
the light of the court’s findings and not the facts alleged in the pleadings. 


4. Appeal and Error § 6c (2)-—— 
An exceptive assignment of error to the judgment presents the sole ques- 
tion whether the facts found are sufficient to suppert the judgment. 
5. Waiver § 2— 
Waiver is based upon an express or implied agreement. 
6. Estoppel § 5— 
Estoppel is based upon acts or conduet precluding a party from asserting 
a right. 
%. Trial § 55— 


Where different inferences can be drawn from the evidence in a trial 
by the judge under agreement of the parties the ultimate issue is for the 
court. 


Estoppel § 11b— 
Waiver or estoppel is an affirmative defense and the burden is upon 
defendant to establish sufficient facts to support the plea. 


Se 


9. Estoppel § 11c: Agriculture § 5d— 
In an action by the owner of a crop lien for advancements against the 
warehouseman selling the crop, findings that the crop was in the possession 
of the landlord, that the lienholder made no objection to the sale of the 
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crop by the landlord and the tenant but expected to be paid out of the 
proceeds of sale, and that the lienholder knew that the landlord and 
tenant had sold a quantity of tobacco at defendant’s warehouse on a pre- 
vious date during the same season, are held insufficient in law to constitute 
a waiver or estoppel of the lienholder. 


10, Same— 


In order for the owner of a registered crop lien for advancements to be 
estopped from asserting his rights as against the warehouseman selling 
the crop, it is necessary that the lienholder constitute the tenant, by 
express or implied agreement, his agent to sell the crop for their joint 
benefit and account to the lienholder for the amount due him out of the 
proceeds of sale. 


APPEAL by defendant from Frizzelle, J., heard at September Term, 
1953, judgment signed 28 October, 1953, of Prrv. 

Civil action by plaintiff, owner of recorded agricultural liens and chat- 
tel mortgages executed by a tenant as security for advancements, against 
defendant, operator of a tobacco sales warehouse, to recover one-half of 
proceeds of sale of tobacco on which the plaintiff held said hens on account 
of defendant’s sale thereof for tenant and payment of proceeds of sale to 
tenant. 

Stipulations set forth in a pre-trial order entered at August Term, 1953, 
include the following: 

1. “On or about January 2, 1952, one Jasper Hopkins executed and 
delivered to the plaintiff, The Turnage Company, Inc., an Agricultural 
Lien and Chattel Mortgage to secure advances in the amount of $1,085.00, 
under the terms of which he conveyed to the plaintiff all crops grown by 
him in the year 1952, on the lands of Mrs. Athleen Pruitt located in Pitt 
County, which Agricultural Lien and Chattel Mortgage was duly filed 
for registration on February 1, 1952, in the office of the Register of Deeds 
of Pitt County, North Carolina, in Book 86, at page 245,” 

2. “On or about July 30, 1952 the said Jasper Hopkins executed and 
delivered to the plaintiff an Agricultural Lien and Chattel Mortgage, 
under the terms of which he conveyed to the plaintiff all crops to be 
grown by him in the year 1952, on the lands of Mrs. Athleen Pruitt 
located in Beaver Dam Township, Pitt County, adjoining the lands of 
Charlie Sutton, Jimmy Sutton and Mack Smith, to secure advances not 
to exceed $300.00 and existing indebtedness in the amount of $1,822.17, 
which instrument was filed for registration on August 9, 1952, in Book 
104 at page 924 of the Pitt County Public Registry.” 

3. “On September 12, 1952 Jasper Hopkins and Mrs, H. L. Pruitt sold 
jointly 1120 pounds of tobacco for the sum of $504.80 (before warehouse 
charges) at the defendant’s warehouse. That payment for the tobacco 
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was made by the defendant, trading as Morton’s Warehouse, one-half to 
Jasper Hopkins and one-half to Mrs. H. L. Pruitt.” 

At September Term, 19538, the parties, under G.S. 1-184, waived a jury 
trial, agreeing that Judge Frizzellec, then presiding, hear the evidence, 
state his findings of fact and conclusions of law and enter judgment out 
of term and at the convenience of the court. The findings of fact, con- 
clusions of law and judgment were signed at Greenville, N. C., 28 Octo- 
ber, 1953, during the October Term, 1953. 

Incorporated in the findings of fact are the undisouted facts previously 
stipulated, and in addition the findings of fact include the following: 

“5. That during the vear 1952, Jasper Hopkins was a tenant on the 
lands of Mrs. Athleen Pruitt in Beaver Dam Township, Pitt County, 
near the Belle Arthur Community, and that Jasper Hopkins had a one- 
half interest in six (6) acres of tobacco which was raised jointly by Mrs. 
Pruitt and Jasper Hopkins in 1952.” 

“7, That the tobacco which was sold by Jasper Hopkins and Mrs. 
Pruitt at Morton’s Warehouse on Sepetmber 12, 1952, was raised on 
Mrs. Pruitt’s farm and was a portion of the tobacco described in the Agri- 
cultural Liens and Chattel Mortgages executed by Jasper Hopkins to 
the plaintiff. 

“8, That the sale of the tobacco at Morton’s Warehouse on September 
12, 1952 was conducted by W. Z. Morton and his son. 

“9, That Jasper Hopkins received the net sum of $244.75 for his share 
of the tobacco that was sold at Morton’s Warehouse on September 12, 
1952. 

“10, That no part of his share in the sale of tobacco on September 12, 
1952, was ever received by the plaintiff to be apphed to his indebtedness 
to the plaintiff. 

“11. That at the time of the sale on September (2, 1952, Jasper Hop- 
kins was indebted to the plaintiff in the amount of $1,420.10 for advances 
which had been made by the plaintiff to said Hopkins, for the purpose 
of raising crops in 1952, and at the time this action was instituted, there 
remained due the plaintiff, the sum of $1,025.13.” 

The foregoing stipulations and findings of fact establish the matters 
alleged in the complaint. 

The answer of the defendant denied for Jack of knowledge or informa- 
tion sufficient to form a belief the material allegations of fact alleged in 
the complaint. In addition, the defendant pleaded nonliability for that 
he operated an auction sale warehouse, a business affected with a public 
interest, was not agent either for the seller or for the buyer, ete. 

The record shows that at November Term, 19538, Judge Frizzelle, then 
presiding, in the exercise of his discretion, allowed the defendant to file 
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an amendment to his answer, which said amendment alleged, as a further 
defense, the following: 

“That the plaintiff, by its acts and conduct in allowing the landlord 
Mrs. Pruitt and the mortgagor-tenant Hopkins to retain complete posses- 
sion of the mortgaged tobacco at all times and to hold the mortgage (sic) 
out to the world ag their own, and in allowing, consenting to and not for- 
bidding the landlord and the mortgagor to make the sale of the mortgaged 
tobacco on 12 September 1952, at the defendant’s warehouse, when plain- 
tiff had actual knowledge that said landlord and mortgagor had made a 
prior sale of the mortgaged tobacco at defendant’s warehouse on 29 
August 1952, has waived its Agricultural Liens and Chattel Mortgages 
as against this defendant and is estopped to claim and assert said Agri- 
cultural Liens and Chattel Mortgages against this defendant; and such 
waiver and estoppel is specifically pleaded in bar of a recovery by the 
plaintiff.” 

Judgment was entered in favor of the plaintiff for $244.75 plus interest 
and costs. The defendant excepted to the judgment and appealed, assign- 
ing as error “the entry of the judgment in this case.” 


Lewis & Rouse for plaintiff, appellee. 
James C, Lanier, Jr., and W. 7, Joyner for defendant, appellant, 


Bossitt, J. Under the stipulations and findings of fact stated above, 
nothing else appearing, the plaintiff was entitled to judgment. White v. 
Boyd, 124 N.C. 177, 32 S.E. 495. 

In White v. Boyd, supra, Crowder, a cropper on the land of plaintiff 
White, took the tobacco to the sales warehouse of the defendants where 
it was sold by them at public auction. The sale to the highest bidder was 
completed and the sale price paid to Crowder, less a commission to the 
defendants as compensation for their services. Crowder had given to the 
plaintiff Green a mortgage on the crop. In addition, the plaintiff White, 
owner of the farm and landlord of Crowder, had mortgaged the crop to 
the plaintiff Green. Plaintiffs’ action to recover the amount the defend- 
ants received for the tobacco upon their sale thereof at the instance of 
Crowder was nonsuited, apparently upon the theory that the defendants 
were mere intermediaries and did not occupy the status of agent for 
Crowder. This Court reversed, the explicit holding being that the de- 
fendants sold the tobacco as agents for Crowder; that there was a wrong- 
ful conversion by the defendants; and that the plaintiffs could waive the 
tort and sue both Crowder and the defendants on the basis of money 
wrongfully had and received. 

The facts alleged in the original answer are insufficient in law to con- 
stitute a defense to plaintiff’s action. It was so held in Credit Co, v. 
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Satterfield, 218 N.C. 298, 10 S.E. 2d 914, where Svawell, J., says: “The 
particular objection based on defendants’ immunity as public warehouse- 
men has been decided adversely to them by this Court in White v. Boyd, 
124 N.C. 177, 32 S.E. 387. See, also, Burwell v. Cooperative Co., 172 
N.C. 79, 89 S.H, 1064; Nowell v. Basnight, 185 N.C. 142, 116 S.E. 87; 
Roebuck v. Short, 196 N.C. 61, 144 S.E. 515; Furniture Co. v. Clark, 
191 N.C. 369, 131 S.E. 567.” 

The further defense alleged in the amendment to answer quoted above 
affords the basis for the position taken by the defendant upon this appeal. 
It is unnecessary to pass upon whether the facts as alleged are sufficient 
to constitute a waiver or estoppel, for, in our view, the findings of fact 
relative to this subject are insufficient to show that the plaintiff waived 
its hens or is estopped to assert them. 

We look to the findings of fact. It has been held repeatedly that an 
exceptive assignment of error challenging the correctness of the judgment, 
where jury trial is waived under G.S, 1-184, presents one question, that 1s, 
whether facts found are sufficient to support the judgment. Swink v, 
Horn, 226 N.C, 718, 40 S.E. 2d 353, and cases cited. 

The only finding of fact relative to the affirmative defense of waiver 
or estoppel is No. 12, viz.: 

“12. That the tobacco crop remained in possession of the landlord, 
Mrs. Pruitt. The plaintiff expected the tobacco to be sold and to have its 
Agricultural Lien paid from the proceeds. Plaintiff made no objection to 
the sale of the tobaeco by Mrs. Pruitt and Hopkins; however, there was 
no agreement that Hopkins and Mrs, Pruatt shculd sell the tobacco. 
(Emphasis added.) 

“Where there is an Agricultural Lien securing advances, it is the cus- 
tomary procedure for the landlord and tenant to retain possession of the 
crops and to sell the tobacco at the various tobaeco markets in the area. 
Plaintiff did not know where or when landlord or mortgagor would be 
selling the tobacco. After the tobacco market opened, and before the sale 
in question on 12 September 1952, the plaintiff knew that a quantity of 
the mortgaged tobacco had been sold at the warehouse of the defendant 
on a certain date, to-wit: 29 August 1952.” 

The trial judge held that these facts do not constitute a waiver or an 
estoppel. We agree. At most, they are evidential circumstances bearing 
upon the ultimate issue of fact, viz.: Did the plaintiff constitute Hopkins 
his agent to sell the tobaceo for their joint benefit and account for the 
amount due him out of the proceeds of sale? The rule to be apphed is 
analogous to that applied in respect of a landlord’s Gen in Hall v. Odom, 
ante, 66, decided at this term. Watver embraces the idea that the len- 
holder by agreement, express or implied, has waived his lien. Estoppel 
embraces the idea that by his acts and conduct the lienholder is precluded 
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from asserting his lien. Where different inferences can be drawn from 
the evidence the ultimate issue is for the jury or, when jury trial is 
waived, for the trial judge. Where there is a valid recorded lien, as here, 
waiver or estoppel is an affirmative defense; and before the defendant can 
prevail he must prove facts sufficient to establish the ultimate issue raised 
by his plea. An affirmative finding of fact in his favor is required. No 
such finding of fact was made. The facts as found are insufficient in law 
to constitute a waiver or an estoppel. The failure of the defendant to 
establish the factual basis for such alleged affirmative defense necessitates 
decision affirming the judgment. 
Affirmed. 


STATE y. HOWARD S. SMITH. 
(Filed 7 April, 1954.) 


1. Indictment and Warrant § 9: Criminal Law § 56— 


A warrant will not be quashed or a judgment arrested on the ground 
that such warrant is defective, if it charges the offense in a plain, intelligi- 
ble and explicit manner and contains sufficient matter to enable the court 
to proceed to judgment. G.S. 15-153. 


If a warrant is sufficient to inform the defendant of the charge against 
him and to enable him to prepare his defense, reference therein to the 
specific section of the General Statutes upon which the charge is laid, is 
not necessary to its validity. 


8. Same: Automobiles § 30d— 


A warrant charging that defendant at a specified time unlawfully and 
willfully operated a motor vehicle upon a public road while under the 
influence of intoxicating liquor is sufficient to charge the offense proscribed 
by G.S. 20-188 without a reference in the warrant to any statute, and the 
fact that the warrant refers to an inapplicable statute will be treated as 
surplusage, and is insufficient ground for arrest of the judgment. 


4. Automobiles § 830d— 


Evidence that defendant ran his automobile into the left rear of another 
ear while attempting to pass it on a public highway, with testimony of 
patrolman, who reached the scene of the accident in about 10 minutes after 
the accident occurred, that in his opinion defendant was intoxicated, that 
defendant was staggering, and that he had a strong odor of alcohol about 
him, is held sufficient to overrule nonsuit in a prosecution under G.S, 20-188. 


5. Criminal Law § 50d: Trial § 6— 
G.S. 1-180 proscribes an expression of opinion by the court upon the 
evidence not only in the charge hut at any time during the course of 
the trial. 
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6. Same— 


While the trial court may propound competent questions to a witness in 
order to clarify his testimony or to bring out some fact that has been over- 
looked, the court may not cross-examine a witness or ask a witness ques- 
tions for the purpose of impeaching him or casting doubt upon his testi- 
mony, and a new trial is awarded in this case for impeaching questions 
asked by the court. 


AppraL by defendant from Frizzelle, J., November Term, 1953, of 
LENorR. 

The defendant was tried and convicted in the Municipal-County Court 
of Kinston and Lenoir County upon a warrant charging him with driving 
a motor vehicle on the public roads while under the influence of intoxi- 
eating liquor. He appealed from the conviction ard judgment imposed 
to the Superior Court of Lenoir County where he was tried de novo on the 
original warrant and again convicted. He now appeals from the judg- 
ment entered in the Superior Court and assigns error, 


Attorney-General McMullan, Assistant Attorney-General Moody, and 
Charles G, Powell, Jr., Member of Staff, for the State. 
White & Aycock for defendant, appellant. 


Denny, J. The defendant filed a motion in arrest of judgment in this 
Court. ‘The motion is based upon the fact that the reference to the stat- 
ute in the warrant upon which the defendant was tried is incorrect. The 
warrant charges that “on or about the 26th day of Sept., 1953, Howard S. 
Smith violated the following law, to-wit: General Statutes of North 
Carolina, 1943, Section 20-139 as amended, in that he did unlawfully and 
willfully operate a motor vehicle on the public roads while under the 
influence of intoxicating liquors, opiates or narcotic drugs, .. .” (Italies 
ours. ) 

A warrant will not be quashed or a judgment arrested on the ground 
that such warrant is defective, if it charges the offense in a plain, intelli- 
gible and explicit manner and contains sufficient matter to enable the 
court to proceed to judgment. G.S, 15-153; 8. v. Loesch, 237 N.C. 611, 
75 S.E. 2d 654; S. vr. Camel, 280 N.C, 426, 53 S.E. 2d 3133; S. ov. Gregory, 
293 N.O. 415, 27 S.E. 2d 140; 8. v. Howley, 220 N.C. 113, 16 S.E. 2d 705, 

The warrant under consideration ‘clearly charges a violation of G.S. 
20-138 and not G.S. 20-139. A reference, however, to the statute 1s not 
necessary to the validity of the warrant. Consequently, that portion of 
the warrant which we have italicized is surplusage and may be disre- 
garded. S.v. Tripp, 236 N.C. 320, 72 S.E. 2d 660; S. v. Daughtry, 236 
N.C. 316, 72 S.E. 2d 658; People v. Adler, 160 N.Y.S. 539. The warrant 
is sufficient to inform the defendant of the charge against him and to 
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enable him to prepare his defense without incorporating therein the spe- 
cific section of the General Statutes upon which the charge is laid, and 
it sustains the judgment. The law requires no more. G.S. 15-153; S- v. 
Sumner, 232 N.C. 386, 61 S.E. 2d 84. The motion is denied. 

The defendant excepts to and assigns as error the failure of his Honor 
to sustain his motion for judgment as of nonsuit. 

In this connection the defendant admits that he ran his automobile into 
the left rear end of another car while attempting to pass it on a publie 
highway; but denies that at that time he was under the influence of an 
intoxicating liquor or any other beverage, opiate or narcotic drug. How- 
ever, the State offered the testimony of a State Highway patrolman who 
reached the scene of the accident about ten minutes after it occurred, who 
testified that in his opinion the defendant “was ... intoxicated ... to 
the extent that he was in a staggering condition. . . . I detected a strong 
odor of alcoholic beverage about him.” This evidence made out a case for 
the jury. S.v. Simpson, 233 N.C. 488, 64 S.E. 2d 568. The motion for 
judgment as of nonsuit was properly overruled. 

The defendant also assigns as error exceptions Nos. 4, 5, 6, and 8, 
which were taken to the court’s examination of the defendant and two of 
his witnesses. Immediately after the solicitor for the State finished cross- 
examining the defendant, he was examined by the court as follows: 

“THe Court: Do you ever take a drink of hard liquor ? 

“Witness: Very seldom. 

“Tue Court: How about on Thanksgiving and Christmas and those 
sort of occasions ? 

“Wirness: Not on Christmas Day. 

“Tue Court: Do you drink right much beer? 

“Witness: No sir. 

“Tue Court: It just happened that day that you drank two at once? 

“Wirness: I drank them with some sandwiches my wife made. 

“Tur Court: Your wife was not at home? 

“Witness: Yes sir, we had been tying tobacco, 

“Tue Court: Do you drink a little liquor now and then? 

“Witness: Very seldom. I take a drink once in a while.” 

“No judge, in giving a charge to the petit jury, either in a civil or 
criminal action, shall give an opinion whether a fact is fully or sufficiently 
proven, that being the true office and province of the jury, but he shall 
declare and explain the law arising on the evidence given in the case. 

. .” G.S. 1-180. While in terms this statute refers to the charge, it has 
been uniformly construed as including the expression of any opinion or 
even an intimation by the judge, at any time during the course of the 
trial, which might be calculated to prejudice either party. 9S. v. Bryant, 


102 IN THE SUPREME COURT. — - [240 
SKIPPER v. Yow. 


189 N.C. 112, 126 S.E. 107; S. v. Winckler, 210 N.C. 556, 187 S.E. 792; 
Morris v. Kramer, 182 N.C. 87, 108 S.E. 381. 

A trial judge in this jurisdiction is not permitted to cast doubt upon 
the testimony of a witness or to impeach hig eredib:lity. S. v. Woolard, 
927 N.C. 645, 44 S.E. 2d 29; S. v. Owenhy, 226 N.C. 521, 39 S.E. 2d 
378, and cited cases. 

It is improper for a trial judge to ask a witness questions for the pur- 
pose of impeaching him. Counsel may do so in cross-examining a witness, 
but this privilege does not extend to the trial judge. In re Will of Bart- 
lett, 235 N.C. 489, 70 S.E. 2d 482; S. v. Perry, 231 N.C. 467, 57 S.E. 2d 
774; S. vo. Cantrell, 230 N.C. 46, 51 S.E. 2d 887; 8. v. Owenby, supra; 
S. v. Bean, 211 N.C, 59, 188 S.E, 610; S. v. Winckler, supra. 

Certainly the able and conscientious judge who tried this case below 
did not intend to do anything to prejudice the rights of the defendant, but 
it is the probable effect or influence upon the jury as a result of what a 
judge does, and not his motive, that determines whether the right of 
defendant to a fair trial has been impaired to such an extent as to entitle 
him to a new trial. S. v. Bryant, supra. 

It is true that frequently in the course of a trial it is proper for the 
judge to propound competent questions to a witness in order to obtain 
a proper understanding and clarification of his testimony, or to bring 
out some fact that has been overlooked. S. v. Perry, supra; S.v. Kimrey, 
236 N.C. 8138, 72 SE. 2d 677. But, the interrogations of the court in the 
instant case fall squarely in the category of impeaching questions. In re 
Will of Bartlett, supra; S. v. Winckler, supra; “. v. Cantrell, supra. 
“Every suitor is entitled by the law to have his cause considered with the 
‘cold neutrality of the impartial judge’ and the equally unbiased mind 
of a properly instructed jury. This right ean neither be denied nor 
ubridged.” Withers v. Lane, 144 N.C, 184, 56 S.E. 855. 

The defendant is entitled to a new trial and it is so ordered. 

New trial. 


MARY DELL SIDBURY SKIPPER anp Hussanp, N. R. SKIPPER: K. C. 
SIDBURY, ELIJAH B. WILLIAMS axp WINST'ION WILLIAMS, anp 
OTHERS, THE Herrs at LAW orf THE LATE ELIJAH B. WILLIAMS, PEriI- 
TIONERS, V. BE. L. YOW anv WIFE, MRS. FE. L. YOW. 


(Filed 7 April, 1954.) 
1. Evidence § 48a— 

A recital or declaration in a deed is competent as evidence only against 
the parties and their privies and not in their favor, and may not be used 
against strangers unless such recitals fall within the ancient document 
rule, since as to strangers they are res inter alios acta. 
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2. Ejectment § 17— 


In an action in ejectment, nonsuit is properly entered when plaintiffs fail 
to fit the description contained in the deecls on which they rely to the land 
claimed by them. 


3. Evidence § 6— 


In the absence of evidence of a will, it is presumed that a deceased person 
died intestate. 


On rehearing. 
The essential facts are stated in the original opinion, Skipper v. Yow, 
238 N.C, 659, 78 S.E. 2d 600. 


Murray G. James, Nere E. Day, Jr., and Nere EH. Day for plaintiff 
appellants, 

Poisson, Campbell & Marshall, McClelland & Burney, Albert J. Ells, 
and A. Turner Shaw for defendant appellees, 


Barnuiti, C. J. This cause was not brought back to this Court for a 
rehearing on the merits but “only for the purpose of amplification of rules 
as to the extent to which recitals of fact in deeds are admissible as evi- 
dence of the facts recited, and as related to deeds involved on this appeal.” 

On the original appeal our decision atirming the judgment of nonsuit 
entered by the court below was made to rest primarily on the failure of 
plaintiffs to offer evidence tending to show that the land claimed by them 
lies within the bounds of the descriptions contained in, and was conveyed 
by, the deeds upon which they rely. However, the Court discussed the 
status of the record in respect to evidence that those through whom plain- 
tiffs claim were collateral heirs of Elijah Williams and as such inherited 
the land of which he died seized and possessed. 

In the course of that discussion we said: 

“That Williams never married is recited in one or more of the deeds. 
But this is not evidence. It is nothing more than a self-serving declara- 
tion. Recitals contained in a trustee’s or mortgagee’s foreclosure deed are 
by statute made prima facie evidence of the truth thereof. We know of 
no rule, however, that gives the effect of evidence to the recitals in a fee 
simple deed.” 

We were then speaking of self-serving declarations. Even so, in view 
of its abbreviated form and the generality of the last sentence, tle state- 
ments contained in the quoted paragraph might prove to be troublesome 
and misleading to counsel and the court should plaintiffs elect to bring a 
new action as they are privileged to do under G.S, 1-25. 

The deeds relied on by plaintiffs were admitted in evidence without 
objection and there was no request that their admission as evidence be 
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limited to any particular purpose. While technically the right of plain- 
tiffs to claim title as collateral heirs of certain predecessors in title was 
challenged by the motion to nonsuit, neither the admissibility nor the 
force and effect of the recitals contained in deeds offered in evidence was 
discussed in the briefs on the original appeal. And, furthermore, the 
recitals in the deeds were not material to the decision of the case. The 
insufficiency of the evidence to identify the land claimed as the land 
embraced within the bounds of the descriptions contained in the deeds 
offered in evidence required an affirmance of the judgment entered in the 
court below. 

We therefore withdraw as immaterial the quoted paragraph of the 
original opinion and any and all other references tc the admissibility as 
evidence of recitals in deeds and other written instruments without preju- 
dice to either party. 

Of course, certain recitals contained in deeds, wills, and other instru- 
ments are admissible in evidence. Others are net. The trial judge 
should, in the first instance, make his ruling as to the admissibility of any 
instrument for the purpose of proving recitals therein contained so that, 
if challenged, we may review the same on appeal. Woodard v. Clark, 234 
N.C. 215, 66 S.E, 2d 888; Greene v. Spivey, 236 N.C. 435, 73 S.E. 2d 488. 

For the benefit of the court and counsel, we here make reference to 
some of the authorities on the subject. 

The general rule as it prevails in this jurisdiction is stated in Claywell 
vu. McGimpsey, 15 N.C. 89, as follows: “When it (a deed) is offered as 
evidence of the truth of matters recited, acknowledged, or declared in the 
deed it is then admissible only against parties and privies. When offered 
against others, it is opposed by one of the best established rules of law, 
founded on the principles of natural justice, that no one shall be preju- 
diced by res inter alios acta—-by the acts, declarations or conduct of 
strangers.” 

“But there is no warrant of authority or reason for the position that a 
recital or description in a deed proves its own truth in favor of the party 
himself.” Rudfin, C. J., in Crump v. Thompson, 31 N.C. 491. Freeman 
vr, Ramsey, 189 N.C. 790; Fort v. Allen, 110 N.C, 1838; Brinegar v. Chaf- 
fin, 14 N.C. 108. See also Hoyatt v. Phifer, 15 N.C. 2738; Gaylord v. 
Respass, 92 N.C. 553; Sears v. Braswell, 197 N.C, 515, 149 S.E. 846; 
Ehrlich v, Mills, 203 Ga. 600; Tift v. Hardware Co., 204 Ga. 654; Bruni 
v. Vidaurri, 166 S.W. 2d 81; Brown v. Connor, 140 S.W. 2d 495; In re 
Marsh, 272 N.Y.S. 807 (recitals of intestacy and pedigree); Soukup v. 
Union Inv. Co., 51 N.W. 167; Carter v. Thompscn, 267 S.W. 790, 38 
A.L.R. 1053 (recital that grantors were sole heirs); Wrenn v. Howland, 
75 S.W. 894 (contra as to pedigree) ; [I Mordecai’s Law Lectures, 2d Ed., 
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p. 805 eé seg.; Stansbury, N. C. Evidence, sec. 152; 20 A.J. 792 et seq.; 
32 C.J.S. 689; Thompson, Real Property, sec. 3186, 

On recitals that grantor is unmarried see Gorden v. Gorden, 119 N.E. 
312; In re Hulett’s state, 69 N.W. 81; 20 A.J. 792. 

There is, however, an exception to the general rule that recitals in a 
deed are not admissible in evidence as against strangers, commonly known 
as the ancient document rule. This rule was formulated long prior to 
the adoption of our registration statutes. Apparently it was first de- 
signed primarily to dispense with proof of the execution of ancient docu- 
ments. Plummer v. Baskerville, 36 N.C. 252 (at p. 269). Even so, it 
has come to be considered an exception to the hearsay rule and under 
certain conditions renders recitals in deeds admissible even against 
strangers. Sledge v. Hllioit, 116 N.C. 712. 

The rule with all its limitations is stated and discussed in 20 A.J. 794, 
786. See also Anno. 6 A.L.R. 1487; 82 C.J.S. 689; Stansbury, N. C. 
Evidence, sec. 152, 

The judgment entered in the court below is reaffirmed for the reason 
plaintiffs failed to fit the descriptions contained in the deeds upon which 
they rely to the land claimed by them. That is, they have failed to offer 
evidence tending to show that the descriptions contained in such deeds 
embrace within their bounds the identical land in controversy. 

Whether plaintiffs may prove by recitals in deeds upon which they 
rely, or otherwise, that certain of their predecessors acquired title to the 
locus by inheritance from the record owner is a question we leave open 
for future decision by the trial court if and when that question arises. 

In this connection we do say, however, that in the absence of evidence 
of a will, it is presumed that a deceased person died intestate. Barham 
v. Holland, 178 N.C. 104, 100 S.E. 186. 

Petition denied. 


ROSANNA M. TAYLOR anb HusBand, GEORGE G. TAYLOR, v. J. J. 
HONEYCUTT. 


(Filed 7 April, 1954.) 


1. Wills § 383b—When ‘heirs’’ is used in the sense of children, Rule in 
Shelley’s case does not apply. 


A devise to testator’s wife and daughter for life, with further provision 
that if the daughter “has no heirs” the land should go to testator’s son, 
for life. and upon his death to his heirs, is held to convey only a life estate 
to the daughter, the rule in Shelley’s case not being applicable, since it is 
apparent that the word “heirs” was used to mean children or issue of the 
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daughter and was not used in its technical sense as importing a class of 
persons to take indefinitely in succession from generation to generation. 


2. Same— 

Whether the rule in Shelley's case applies depends upon whether the 
words “heirs” or “heirs of the body” are used to designate persons to take 
by purchase or are used in their technical sense to designate a class of 
persons to take indefinitely in succession under the canons of descent. This 
preliminary question is to be determined under the ordinary principles of 
construction, viewing the instrument from its four corners. 

3. Judgments § 39— 
A judgment is binding only on parties and those in privity. 


AppEAL by plaintiffs from Rousseau, J., Presiding Judge of the Fif- 
teenth Judicial District, heard 16 February, 1954, in Chambers, of 
CABARRUS, 

Controversy without action, submitted under G.S, 1-250 on an agreed 
statement of facts. 

Plaintiffs, being under written contract to convey certain land to the 
defendant, executed and tendered a deed therefor anc. demanded payment 
of the purchase price. The defendant refused to aceept the deed and to 
make payment for the land on the sole ground that the title offered was a 
life estate whereas the contract was for a conveyance in fee simple. 

Upon the facts agreed, the court, being of the opinion that the deed 
tendered would convey only a hfe estate, gave judgment for the defend- 
ant; whereupon, the plaintiffs excepted and appealed. 


C. P. Barringer for plainitffs, appellants. 
Kenneth B. Cruse for defendant, appellee. 


Bossrtt, J. The feme plaintiff derives title to the land by devise from 
her father, George M. Misenheimer, and, on the facts agreed, the title 
offered was properly made to depend upon the construction of the follow- 
ing provisions of her father’s will: 

“T bequeath and give the balance of my land and other property except 
my mill property to my beloved wife Sarah and daughter Rosanna Misen- 
heimer their lifetime. Provided Rosanna has no heirs. Then it shall go 
to C. W. Misenheimer, my son, his lifetime and then to go to his heirs 
at his death. 

“My interest in the mill property with what he owes me goes to C. W. 
Misenheimer.” 

The George M. Misenheimer will bears no date. The record is silent 
as to the date of its execution, the date of the testator’s death and the 
date of probate. The facts agreed include the following: 
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1. Sarah Misenheimer, widow of the testator, died some years ago. 

2, When the will was probated, C. W. Misenheimer, the son, had two 
living children, Will and Henry. Afterwards, he had three more chil- 
dren, Roy, Glenn and George. Henry died, leaving two children. The 
other four children of C. W. Misenheimer are now living. C. W. Misen- 
heimer is dead, 

3. When the will was probated, the femme plaintiff, the daughter, had 
no children, being then unmarried. She married George C. Taylor, 
coplaintiff, about 29 April, 1914; and of this marriage there are today 
two living children, Grace Taylor McRorie and Elizabeth Taylor Burgess, 
each of whom has living children. 

4, The mill property devised to C. W. Misenheimer and the debts due 
by him to the testator were approximately equal in value to the remainder 
of the lands. which remainder included the land here involved. 

Upon these facts, the trial court entered judgment for the defendant, 
predicating judgment upon this interpretation of the George M. Misen- 
heimer will, viz.: 

“Under the terms of the will of the late George M. Misenheimer a 
contingent remainder vested in the children of C. W. Misenheimer subject 
to defeasance by contingency of the said Rosanna Misenheimer Taylor 
dying, living children or lineal descendants, but that upon the happening 
of the contingency, a legal title in fee simple will vest in the children or 
lineal descendants of the said Rosanna Misenheimer Taylor as implied 
remaindermen, but upon the failure of the contingency, the fee vests 
absolutely in the lineal descendants of C. W. Misenheimer, the ulterior 
remaindermen named in the will.” 

The appellee’s position is that the quoted interpretation by the trial 
court is in accord with Hauser v. Craft, 1384 N.C. 319, 46 S.E. 756, a 
leading case on the subject of implied remainders. However, for the rea- 
son stated below, we restrict our decision to the sole question upon which 
this controversy depends, viz.: Did the feme plaintiff under the devise 
acquire title to the land in fee simple or only a life estate therein ? 

The quoted provisions of the George M. Misenheimer will are to the 
effect that the devise is to his wife, Sarah, and to his daughter, the feme 
plaintiff, then unmarried, for life; provided, if Rosanna, the feme plain- 
tiff, “has no heirs,” the land in that event shall go to his son, C. W. 
Misenheimer, for life, and upon his death to his heirs. 

Notwithstanding the devise to the feme plaintiff in express terms is 
for her lifetime, the appellants’ position is that the word “heirs” is used 
in its technical sense; that the testator devised the land to the feme plain- 
tiff for life. then (by implication) to her “heirs”; and that this vested 
the fee simple title in the feme plaintiff under the rule in Shelley’s case. 
But the only authority cited by appellants, Hampton v. Griggs, 184 N.C. 
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13, 1138 S.E. 501, speaks against their position. In the course of a re- 
statement of the prerequisites for the application of the rule in Shelley’s 
ease, Stacy, J. (later C. J.), says: “The words ‘heirs’ or ‘heirs of the 
body’ must be used in their technical sense as importing a class of per- 
sons to take indefinitely in succession, from generation to generation, in 
the course marked out by the canons of descent.” ‘Later in the opinion, 
he continued: “The first question, then, to be decided is whether the 
words ‘heirs’ or ‘heirs of the body’ are used in their technical sense; and 
this is a preliminary question to be determined, in the first instanee, 
under the ordinary principles of construction without regard to the rule 
in Shelley’s case. Not until this has been ascertained by first viewing the 
instrument from its four corners (J'ripleti v. Williams, 149 N.C. 394), 
and determining whether the heirs take as descendants or purchasers, can 
it be known in a given case whether the facts presensed call for an appli- 
cation of the rule.” 

In Hampton v. Griggs, supra, the devise was: “TI give unto the lawful 
heirs of my son Nathaniel Pierce Hampton all of the lands ..., and if 
my son should die without a bodily heir, then my property to go back 
into the Hampton family.” The Court held that the words “lawful heirs 
of my son” were not used in their technical sense, but in the sense of 
children or issue, and that the son took only a life estate, 

In Puckett v, Morgan, 158 N.C. 344, 74 S.E. 15, the devise was: “I 
leave Martha Morgan ... the Rachel tract . . . during her life, then to 
her bodily heirs, if any; but if she have none, back to her brothers and 
sisters.” The Court construed “bodily heirs” to mean children or issue 
living at her death, the devise therefore being outside the operation of the 
rule in Shelley's case. 

In Tynch v. Briggs, 230 N.C. 608, 54 S.E. 2d 918, the pertinent part 
of the devise was worded as follows: “I give and bequeath ... to my 
son James for the period of his natural life in remainder (sic) to his 
lawful heirs and in the event the said James should die without lawful 
heirs then in remainder to my daughter Sallie Ann,” ete. As Seaweill, J., 
pointedly observed: “James could not die without heirs (in the general 
sense) as long as Sallie Ann, his sister, lived.” It was held that the rule 
in Shelley's case did not apply, the words “lawful heirs” meaning children 
or issue. In support of this holding, Justice Seawell cites Hampton v. 
Griggs, supra; Puckett v. Morgan, supra; Francks v, Whitaker, 116 N.C. 
518, 21 S.E. 175; Rollins v. Keel, 115 N.C. 68, 20 S.E. 209; Bord v. 
Gilliam, 121 N.C. 326, 28 S.E. 489; Wolleamson v. Cox, 218 N.C. 177, 
10 S.E. 2d 662. 

The feme plaintiff did not marry until after the death of her father 
and the probate of his will. Whether she would marry and have children 
could not be foreseen. Provision was made for her during her lifetime. 
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When the testator, after devising a life estate to the feme plaintiff, added, 
“provided Rosanna has no heirs,” the land was to go to his son, C. W. 
Misenheimer, for life, etc., the word “heirs” referred plainly to children 
or issue of the feme plaintiff. To borrow the phraseology of Justice 
Seawell, quoted above, Rosanna could not die without heirs in a general 
sense as long as C. W. Misenheimer, her brother, or any of hig lineal 
descendants, lived. 

Our decision is that the feme plaintiff acquired and now owns a life 
estate in the land and that the judgment of the trial court must be 
affirmed. 

We refrain from further interpretation. None of the children or 
grandchildren of the feme plaintiff, and none of the children or grand- 
children of C. W. Misenheimer, is a party to the case agreed; and there 
is no representation of persons yet unborn who might acquire an interest 
in the property upon the death of the feme plaintiff. It is elementary 
that a judgment is binding only on parties and those in privity. Mce- 
Intosh, N.C.P.&P., p. 180, sec, 202. Indeed, had we considered the ap- 
pellants’ position tenable, it would have been appropriate to have deferred 
decision until all interested parties were before the Court. For, unless 
all parties necessary to a final determination of the ownership of the land 
are before the Court, it would seem that no judgment should be entered 
against a defendant in a case presented in the manner adopted here. 

Affirmed. 


STATE v. ROBERT HALL. 
(Filed 7 April, 1954.) 


1. Constitutional Law § 32— 


The Superior Court has no jurisdiction to try an accused for a specific 
misdemeanor on the warrant of an inferior court unless he is first tried and 
convicted for such misdemeanor in the inferior court and appeals to the 
Superior Court from the sentence pronounced against him by the inferior 
court on his conviction for such misdemeanor. Constitution of North 
Carolina, Article I, Sees. 12 and 13. 


2, Same: Criminal Law §§ 14, 56— 


Defendant was convicted in a recorder’s court for possession of nontax- 
paid whiskey for the purpose of sale. On appeal, he was convicted in the 
Superior Court with having in his possession nontax-paid whiskey, and 
was found not guilty of possession of nontax-paid whiskey for the purpose 
of sale. Held: The judgment must be arrested, since defendant may not 
be prosecuted in the Superior Court on the original warrant except for an 
offense for which he was convicted in the inferior court. 
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3. Intoxicating Liquor § 9a— 


The offense of possessing alcoholic beverages on which taxes have not 
been paid and the offense of possessing intoxicating liquor for the purpose 
of sale are Separate misdeineanors of equal dignity created by separate 
statutory provisions, and neither includes the other us a lesser offense, and 
a defendant may not be convicted of possessing intoxicating liquor upon 
which taxes have not been paid under a warrant charging possession of 
intoxicating liquor for the purpose of sale even though the warrant speci- 
fies that the liquor was “‘non-taxpaid.” 


APPEAL by defendant from Burgwyn, Emergency Judge, and a jury, at 
January Term, 1954, of CRAVEN. 

Criminal prosecution on the warrant of an Inferior court charging the 
unlawful possession of intoxicating liquor. 

These matters appear on the face of the record proper: 

1. The prosecution had its genesis in a warrant of the Recorder’s Court 
of the City of New Bern, an inferior court established under Article 24 
of Chapter 7 of the General Statutes. 

2, The warrant was based on a criminal complaint alleging, in perti- 
nent part, that the defendant “Robert Hall did... unlawfully and 
wilfully have in his possession a quantity of non-tax paid whiskey, and 
did have said whiskey for the purpose of sale.” 

3. The defendant was tried, convicted, and sentenced in the Recorder’s 
Court of the City of New Bern upon this charge and no other: “Posses- 
sion of non-tax paid whiskey for the purpose of sale.” He appealed to 
the Superior Court from the sentence of the Recorder’s Court. 

4, The case was tried in the Superior Court on the warrant of the 
Recorder’s Court. The trial judge submitted the case to the jury in the 
Superior Court on the theory that the criminal complaint underlying the 
warrant contained two counts, one charging the defendant “with having 
in his possession non-tax paid whiskey” and the other charging him with 
“having in his possession .. . non-tax paid whiskey for the purpose of 
sale.” 

5. The jury found the defendant “guilty of possession of non-tax paid 
whiskey” and “not guilty of the possession of non-tax paid whiskey for 
the purpose of sale.” 

6. The trial judge pronounced sentence against the defendant for 
“having in his possession non-tax paid whiskey.” The defendant ex- 
cepted and appealed. His assignments of error are sufficient to raise the 
questions considered in the opinion. 


Attorney-General McMullan, Assistant Attorney-Creneral Moody, and 
Gerald F, White, Member of Staff, for the State. 
Charles L. Abernethy, Jr., for defendant. 
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Ervix, J. When the verdict of the jury is spelled out, it finds the 
defendant guilty of the misdemeanor of possessing alcoholic beverage on 
which Federal and State taxes have not been paid in violation of the 
statute codified as G.S, 18-48. 

We take it for granted without so adjudging for the purpose of this 
particular appeal that the criminal complaint underlying the warrant 
contains a count charging possession of alcoholic beverages on which taxes 
have not been paid as well as a count charging possession of intoxicating 
liquor for the purpose of sale. 

Despite this assumption, we are constrained to hold that the trial, con- 
viction, and sentence of the defendant for possessing alcoholic beverages 
on which taxes have not been paid offends Sections 12 and 138 of Article I 
of the Constitution of North Carolina, which provide, in essence, that 
the Superior Court has no jurisdiction to try an accused for a specific 
misdemeanor on the warrant of an inferior court unless he is first tried 
and convicted for such misdemeanor in the inferior court and appeals to 
the Superior Court from the sentence pronounced against him by the 
inferior court on his conviction for such misdemeanor. 8S. v. Thomas, 
236 N.C. 454, 73 S.E. 2d 283. The defendant was not tried, convicted, 
and sentenced in the Recorder’s Court of the City of New Bern for 
possessing alcoholic beverages on which taxes have not been paid. 

The trial, conviction, and sentence cannot be upheld on the theory that 
possessing alcoholic beverages on which taxes have not been paid is a 
lesser offense included in the charge of possessing intoxicating liquor for 
the purpose of sale. Any such notion is incompatible with S. v. Peterson, 
226 N.C. 255, 87 S.E. 2d 591, and S, v. McNeill, 225 N.C, 560, 35 S.E. 2d 
629, which hold that these two crimes are specific misdemeanors of equal 
dignity created by separate statutory provisions, that neither crime 
includes the other as a lesser offense, and that an accused cannot be con- 
victed of possessing alcoholic beverages on which taxes have not been paid 
under a warrant charging him with possessing intoxicating liquor for the 
purpose of sale, even though the warrant specifies that the subject of the 
offense is “non-tax paid” Jiquor. 

The authority of the Peterson and McNeuwll cases on this precise point 
is not impaired in any degree by S. v. Hill, 236 N.C. 704, 73 S.E. 2d 894, 
which overrules them to the extent, and only to the extent, that they hold 
that the prima facie evidence rule created by G.S. 18-11 is not applicable 
to prosecutions based on criminal accusations which employ the phrase- 
ology of G.S. 18-50 and charge in express terms that the intoxicating 
liquor allegedly possessed for the purpose of sale was of the “illicit” or 
“non-tax pald” variety. 

For the reasons given, the judgment is arrested, 

Judgment arrested. — 
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IN THE Matrer or LEVI BENTLEY. 
STATE vy. LEVI BENTLEY. 
(YViled 7 April, 1954. ) 
Criminal Law § 62e— 


A sentence to the common jail of a county upon conviction of one offense, 
and a subsequent sentence to the State Prison upon a conviction of another 
offense, in the absence of order in the judgment that the sentences should 
run concurrently, are consecutive and not concurrent sentences. 


Perition for certiorari. 

At the 2 January Term, 1952, of the Recorder's Court of Caldwell 
County the respondent, Levi Bentley, hereinafter referred to as the de- 
fendant, upon a third conviction of public drunkenness within a twelve- 
months period, was sentenced, as provided by G.S. 14-335, subparagraph 
10, to confinement “in the common jail of Caldwell County for a period 
of twelve months and assigned to work upon the roads under the control 
and supervision of the State Highway and Public Works Commission.” 
While serving this sentence the defendant, at the February Term, 1952, 
of the Superior Court of Caldwell County, pleaded guilty to a bill of 
indictment charging him, among other things, with feloniously breaking 
and entering a store building with intent to steal merchandise in violation 
of G.S. 14-54. Upon this plea the defendant was sentenced to confinement 
“in the State Prison at Raleigh, N. C. for not less than two nor more than 
three years, to be assigned to hard labor as provided by law, under the 
State Highway and Public Works Commission.” 

The judgment of the Superior Court contained no directive that the 
penitentiary term should be served either concurrently or consecutively 
with the jail sentence previously imposed in Recorder’s Court. 

On 8 October, 1952, the defendant, with gained-time credit for good 
behavior, completed service of his jail sentence and was retained in cus- 
tody by the authorities of the State Highway and Public Works Commis- 
sion and entered upon service of the penitentiary sentence imposed by the 
Superior Court of Caldwell County. 

Thereafter the defendant, alleging that the two sentences were in law 
concurrent prison terms and that both had been completed, sued out a 
writ of habeas corpus which was returned before Judge Zeb V. Nettles, 
Judge presiding at the August Term, 1953, of the Superior Court of 
Jaldwell County. Upon return of the writ, Judge Nettles, being of the 
opinion that the sentences imposed concurrent prison terms, entered an 
order releasing the defendant from custody. To the entry of the order the 
State of North Carolina, acting through the Attorney-General and the 
Director of Prisons, excepted and petitioned this Court for Writ of 


N.C.] SPRING TERM, 1954. 113 


STATE v. SAILOR. 


Certiorart for review of the order of release. By order entered 13 Octo- 
ber, 1953, we allowed the petition and directed that capias issue for the 
defendant’s re-arrest, with direction that he be allowed privilege of bail 
to await the decision of this Court. 

The record discloses the defendant executed bond, with approved sure- 
ties, in the amount and conditioned as required by the Court. It also 
appears he was served in apt time with a copy of the brief filed here by 
the State. 


Attorney-General McMullan, Assistant Attorney-General Moody, R. 
Brookes Peters, Laurence J. Beltman, and E. W. Hooper for petitioner. 
No counsel contra, 


Jounson, J. In re Smith, 235 N.C. 169, 69 S.E. 2d 174, 1s decisive of 
this case. The rule is that two sentences, in the absence of a directive as 
to time of commencement, in order to run concurrently, must be sentences 
to the same place of confinement. Sentences to different institutions, in 
the very nature of things, are consecutive and not concurrent. Jn re 
Smath, supra. 

The decision in In re Parker, 225 N.C. 369, 35 S.E. 2d 169, which no 
doubt influenced the court below in releasing the defendant, is distinguish- 
able. There, the sentences were to be served at the same prison. Here, 
the defendant was sentenced in the first case to the common jail of Cald- 
well County, in the second to the State Prison. It necessarily follows 
that he must serve the rest of the prison sentence imposed in the latter 
ease. Let capias and commitment issue accordingly. 

Reversed and remanded. 


STATE v. INEZ SAILOR. 


(Filed 7 April, 1954.) 
1. Perjury § 4— 


Subornation of perjury consists in procuring another to commit the 
crime of perjury, and in a prosecution for subornation the State must 
prove the guilt of the suborned person of the offense of perjury as well as 
defendant’s guilt of procuring him to commit the crime. G.S. 14-210. 


2. Perjury § i— 

Perjury is a false statement under oath, knowingly, willfully and de- 
signedly made, in a proceeding in a court of competent jurisdiction, or 
concerning a matter wherein the affiant is required by law to be sworn, 
as to some. matter material to the issue or point in question. 
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3. Perjury § 7— 


In a prosecution for perjury the falsity of the oath must be established 
by the testimony of two witnesses or by one witness and corroborating 
circumstances. 


4. Same— 


Where in a prosecution for subornation of perjury there is evidence that 
the suborned person made conflicting statements under oath in separate 
trials, but there is no evidence tending to show wiaich of the statements 
was false, the evidence is insufficient to convict detendant of subornation 
of perjury in regard to one of such statements. 


AppEAL by defendant from Pless, J., at October Term, 1953, of 
(‘ABARRUS. 

Criminal prosecution upon bill of indictment charging defendant with 
the crime of subornation of perjury in manner and form alleged. 

Defendant pleaded not guilty. 

Verdict: Guilty as charged in the bill of indictment. 

Judgment: Confinement in the Women’s Division of the State’s Prison 
and assigned to do such work as she is capable of performing for not less 
than three nor more than five vears. 

Defendant excepted thereto and appeals therefrom to the Supreme 
Court and assigns error. 


Attorney-General McMullan, Assistant Attorney-General Lone, and 
William P, Mayo, Member of Staff, for the State. 
M. B. Sherrin for defendant, appellant. 


Wingporner, J. Subornation of perjury, the crime of which defendant 
stands convicted, consists in procuring another to commit the crime of 
perjury. G.S, 14-210. 8. v. Chambers, 180 N.C. 705, 104 S.E. 670; 
S. uv. Cannon, 227 N.C. 836, 42 S.E. 2d 843; Bell v. State, 5 Ga. App. 701, 
63 S.E. 860. 

The principle is aptly stated by Hill, C. J., in the Bell case, supra, in 
this manner: “The crime of subornation of perjury consists of two ele- 
ments——the commission of perjury by the person suborned, and willfully 
procuring or inducing him to do so by the suborner. The guilt of both 
the suborned and the suborner must be proved on the trial of the latter. 
The commission of the crime of perjury is the basic element in the crime 
of subornation of perjury.” 

Perjury, as defined by common law and enlarged by statute in this 
State, G.S, 14-209, is “a false statement under oath, knowingly, willfully 
and designedly made, in a proceeding in a court of ecmpetent jurisdiction, 
or concerning a matter wherein the afliant is required by law to be sworn, 
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as to some matter material to the issue or point in question.” S. v. Smith, 
230 N.C. 198, 52 S.E. 2d 348, and cases cited. 

And in a prosecution for perjury it 1s required that the falsity of the 
oath be established by the testimony of two witnesses, or by one witness 
and corroborating circumstances,—-adminicular circumstances, as the late 
Chief Justice Stacy was wont to say, if you please,—sufficient to turn the 
scales against the defendant’s oath. S. v. Rhinehart, 209 N.C, 150, 188 
S.E, 388; S. v. Hill, 223 N.C, 711, 28 S.E. 2d 100; S. ». Webb, 228 N.C. 
304, 45 S.E. 2d 345. See also 8. v. Peters, 107 N.C. 876, 12 S.E. 74; 8. v. 
Hawkins, 115 N.C. 712, 20 S.E. 623; S. v. Sinodis, 205 N.C. 602, 172 
S.E. 190. 

In the Hill case, supra, this Court, in opinion by Seawell, J., declared: 
“The requirement as to the strength of such evidence is variously ex- 
pressed. Practically all of the opinions require it to be of direct and 
independent foree.” See Anno. 111 A.L.R. 825. 

In the light of these principles and rules of evidence, applied to the 
evidence offered upon the trial in Superior Court, as shown in the record 
on this appeal, taken in the light most favorable to the State, the Court is 
constrained to hold, at the threshold, that proof of the falsity of the oath 
charged is lacking, All that the evidence tends to show is that the alleged 
suborned witness at one trial swore, and at another time stated, that she 
did not purchase from defendant the whiskey found in her possession, 
and that she, on another trial swore, and at other times stated, that she 
did purchase the whiskey from defendant. And while there is testimony of 
officers, admitted for the purpose of corroboration, and tending to corrobo- 
rate her as to what she had testified and stated, there is no evidence of 
corroborating circumstances tending to show which statement was false. 
Indeed, the Attorney-General, in brief filed here, states: “It is true that 
all the evidence presented goes directly back to the State’s witness... 
the alleged suborned perjurer.” ‘There is no evidence of any independent 
circumstance. Hence, motion of defendant for judgment as of nonsuit 
entered at the close of the State’s evidence should have been sustained. 

Therefore, the judgment below is 

Reversed. 
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L. M. MACON v. MISS E. M. MURRAY, SAM MURRAY anp JOHN MURRAY. 
(Filed 7 April, 1954.) 
Appeal and Error § 19— 


When the pleadings upon which the case was tried are not in the record, 
the appeal must be dismissed. Rule of Practice in the Supreme Court 
No. 19. 


AppraL by defendants from Hall, 8, J., at October Special Term, 1953, 
of Ranporrn. 

Civil action to recover compensation for work performed by plaintiff 
for defendants in cutting timber standing on their land, etc., heard in 
this Court on former appeals reported in 231 N.C. 61, 55 S.E. 2d 807, 
and 236 N.C, 484, 73 S.E. 2d 165, and heard, thereafter, in Superior 
Court, on motion of defendants to re-tax costs therein—when and where 
the judge presiding, “being of the opinion that no sufficient cause had been 
shown for granting said motion,” ordered that the motion be disallowed. 
Defendants excepted thereto and appeal to Supreme Court, and assign 
error. 


John L. Murray for defendants, appellants, 
No counsel contra. 


Per Curtam. As the pleadings on which the case was tried have been 
omitted from the record, in violation of the requirements of Rule 19, 
Section 1 of the Rules of Practice in the Supreme Court, 221 N.C. 544, 
at page 553, the appeal must be dismissed in accordance with the uniform 
practice in such cases. See S. v. Lumber Co., 207 N.C. 47, 175 S.E. 718, 
and cases cited. See also Ins. Co. v. Bullard, 207 N.C. 652, 178 S.E. 113; 
Goodman v. Goodman, 208 N.C. 416, 181 S.E. 3828; Bank v. McCullers, 
211 N.C. 327, 190 S.E. 217; Washington County v. Land Co., 222 N.C. 
637, 24 S.E. 2d 3388; Ericson v. Ericson, 226 N.C. 474, 88 S.E. 2d 517; 
S.v. Jenkins, 234 N.C. 112, 66 S.E. 819; Smoak v. Newton, 2384 N.C. 451, 
67 S.E. 2d 462; Allen v. Allen, 235 N.C. 554, 70 S.E. 2d 505. “We can 
judicially know only what properly appears on the record,” Stacy, C. J., 
in S. v. Lumber Co., supra. 

In the absence of agreement of parties, it is not now deemed expedient 
to supply the deficiency by reference to records on Zormer appeals. 

Appeal dismissed. 
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STATE v. DALTON TAYLOR. 
(Filed 7 April, 1954.) 


1. Criminal Law § 8ic: Appeal and Error § 24— 


As a general rule only assignments of errors supported by exceptions 
duly and timely noted will be considered on appeal. 


2. Criminal Law § 81ic (2): Appeal and Error § 39f— 


Exceptions to the charge cannot be sustained when the charge construed 
contextually is without prejudicial error. 


Appeal by defendant from Grady, Emergency Judge, September Term, 
19538, of Lenore. 

This defendant was tried and convicted in the Municipal-County 
Court of Kinston and Lenoir County upon a warrant charging him with 
driving a motor vehicle upon the public roads while under the influence 
of intoxicating liquors, opiates, or narcotic drugs. From the judgment 
imposed he appealed to the Superior Court where he was tried de novo 
on the original warrant, and again convicted. He now appeals from the 
judgment entered in the Superior Court, assigning error. 


Attorney-General McMullan and Assistant Attorney-General Love for 
the State. 
LaRoque, Allen & Parrott for defendant appellant, 


Per Curtam. The defendant assigns as error certain portions of the 
charge. However, no exceptions were taken to such portions of the 
charge upon which an assignment of error may rest. 

It is the general rule that assignments of error not supported by excep- 
tions duly and timely noted, will not be considered upon appeal. S. 2. 
Oliver, 213 N.C. 386, 196 S.E. 825; In re Will of Beard, 202 N.C. 661, 
168 S.E. 748; Dixon v. Osborne, 201 N.C. 489, 160 S.E. 579, For excep- 
tions to this rule see S, 7. Dockery, 238 N.C. 222, 77 S.E. 2d 664, and 
S.v, Parnell, 214 N.C, 467, 199 S.E. 601, 

The instant case, however, does not fall within an exception to the 
general rule, Even so, the charge, when considered contextually, as it 
must be, was in substantial compliance with our decisions in S. v. Carroll, 
926 N.C. 237, 87 S.E. 2d 688; 8. », Bowen, 226 N.C. 601, 389 S.E, 2d 740, 
and S. v. Lee, 287 N.C. 268, 74 SI. 2d 654. 


No error, 
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BOARD OF EDUCATION OF ONSLOW COUNTY vy. THE BOARD OF 
COUNTY COMMISSIONERS OF ONSLOW COUNTY. 


(Filed 14 April, 1954.) 
1, Estoppel § 3— 

Where a county board of education submits to the jurisdiction of the 
Superior Court by excepting to and appealing from the decision of the 
arbitrator in proceedings under G.S. 115-160, the county board of education 
will not be heard on further appeal to the Supreme Court to challenge the 
findings of the Superior Court on the ground that there was no bona fide 
disagreement between the board of education and the board of county 
commissioners and that the county commissioners arbitrarily reduced the 
budget prepared and presented to it. 


2. Appeal and Error § 40d: Schools § 9f-— 


Where the board of education and board of county commissioners are 
unable to agree on the amounts set up in the school budget to be provided 
by county funds, and the procedure prescribed by G.S. 115-160 is invoked, 
the findings of the Superior Court on appeal from the decision of the clerk 
of the Superior Court acting as arbitrator, are conclusive unless arbitrary 
or in abuse of statutory duty. 


3. Same— 


Where, on appeal to the Superior Court under tae procedure prescribed 
under G.S. 115-160, the Superior Court makes findings of the amounts 
necessary for certain items of the capital outlay budget and the current 
expense budget in sums less than that requested by the county board of 
education, but there is no showing of present necessity for the amounts 
budgeted as compared with the amounts allowed, held: The record fails 
to show that the findings of the Superior Court ave arbitrary and, there- 
fore, such findings are conclusive, the estimates of the board of education 
not being determinative. 


Semble: G.S. 115-160 and 115-161 are not superseded by the School 
Machinery Act, G.S., 115-347, et seq., but the statutes must be construed 
in pari materia and G.S. 115-160 and 115-161 still cbtain as to all items of 
the budget for which the county commissioners reraain under duty to pro- 
vide by taxation. The policy of the law in regard to the maintenance and 
support of the uniform system of publie schools for the entire State, the 
items of the budget provided for by the State and the items for which the 
county commissioners must or may provide by ad valorem taxes, reconcilia- 
tion of inconsistent provisions of the several statutes, and the repeal of 
repugnant provisions which may not be reconciled by the last enacted 
provision regardless of its position in the code, discussed by Mr. JUSTICE 
BoOsBITT. 


AppraL by Board of Education of Onslow County from Stevens, J., 
October Term, 1953, of OnsLow. 

This is neither a civil action nor a special proceeding. The appeal 1s 
from judgment entered as the last step of the proceedings set out below: 
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Onslow County has only one administrative unit, the County Admin- 
istrative Unit. The Board of Education prepared and adopted a Current 
Expense Budget and a Capital Outlay Budget for the 1953-54 school year. 
The Current Expense Budget was set up under the six captions set forth 
in G.S. 115-157 (a), to wit: (1) General Control; (2) Instructional 
Service; (8) Operation of Plant; (4) Maintenance of Plant; (5) Fixed 
Charges; and (6) Auxiliary Agencies. Items in the Capital Outlay 
Budget were grouped under four general headings, to wit: (1) New 
Buildings and Grounds; (2) Old Buildings and Grounds; (8) Books; and 
(4) Transportation Equipment and Facilities. 

The total amounts requested were: For Current Expenses, $128,500.00; 
for Capital Outlay, $62,000.00. Upon submission to the County Commis- 
sioners, they eliminated and reduced items, approving: For Current Ex- 
penses, $97,700.00; for Capital Outlay, $34,000.00. 

Being unable to compose their differences in joint session, the two 
boards followed the procedure set forth in G.S. 115-160. The Clerk of 
the Superior Court was called in as arbitrator. After hearing testimony, 
the arbitrator’s decision was: For Current Expenses, $111,700.00; for 
Capital Outlay, $45,000.00. The Board of Education appealed to the 
Superior Court, specifically excepting in each instance where an item set 
up in its budget had been eliminated or reduced. Thereupon, a jury trial 
having been waived, the presiding judge heard the testimony of I. B. 
Hudson, County Superintendent, J. P. Brown, Chairman of the Board 
of Education, and Cameron P. West, Principal of the Jacksonville 
Schools, offered by the Board of Education, and the testimony of Harry 
B. Moore, Chairman of the Board of County Commissioners, offered by 
the County Commissioners, and upon this testimony, and the exhibits 
offered by the Board of Education, made findings of fact, wherein the 
amounts approved by the court were: For Current Expenses, $112,400.00 ; 
for Capital Outlay, $47,000.00. Thereupon, the court entered judgment 
that the County Commissioners of Onslow County levy a tax “sufficient 
in amount to provide a current fund in the amount of $112,400.00; a 
capital outlay fund in the amount of $47,000.00, and a debt service fund 
in the amount of $74,425.00, for the use and benefit of the Board of Edu- 
cation of Onslow County for the current fiscal year, beginning as of 
July 1, 1953, and to be used, expended and administered by the said 
Board of Education in the operation and maintenance of the said schools 
in the manner prescribed by law.” 

The Board of Education appealed, excepting to each finding of fact 
not in accord with the budget prepared and presented by it and to the 
court’s failure to find that all items in the amounts set out in its budgets 
were necessary for the maintenance of the Onslow County Schools. An 
addendum to the record sets forth that the Board of County Commission- 
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ers assigns errors, viz.: (1) to the refusal of the court to dismiss the 
appeal of the Board of Education, (2) to the judgment, and (3) to the 
judgment referred to in the next paragraph hereof; but no entries of 
appeal by the County Commissioners appear in the record. 

On account of the delay occasioned by the appeal, the court below, in 
accordance with G.S. 115-161, entered an order requiring the County 
Commissioners to provide funds for Debt Service in the amount of 
$74,425.00; and, in addition, $148,557.85 for use in the payment of the 
Current Expenses in the operation of the public schools of the County 
for the fiscal year beginning July 1, 1953, being the amount expended for 
this purpose during the preceding fiscal year. 


Jones, Reed & Griffin for plaintiff, appellant. 
Carl V. Venters and HE. W. Summersill for defendant, appellee. 


Bossitt, J. The Board of Education, by exceptive assignments of 
error, challenges the court’s findings of fact, insisting that the court should 
have found from the evidence that $128,500.00 was necessary as a Current 
Expense fund; that $62,000.00 was necessary as a Capital Outlay fund; 
and that each item in its budget and included in these totals was necessary 
for the maintenance of the public schools of the county for the fiscal year 
beginning July 1, 1953. The Board of Education, on exceptive assign- 
ments of error, contends further that there was no bona fide disagreement 
between the two Boards as contemplated by G.S. 115-160; that the County 
Commissioners arbitrarily reduced the budget presented; and that the 
only evidence before the court was that the budget as presented by the 
Board of Education represented the amounts necessary for the mainte- 
nance of the schools for said fiseal year, 

It should be noted that the appeal presents no controversy relating to 
the amount provided as Debt Service funds. 

The statutory procedure invoked, G.S. 115-160, expressly provides that 
when the Board of Education and the County Commissioners are unable 
to agree on the amounts set up in the budgets, “the clerk of the superior 
court shall act as arbitrator upon the issues arising between said two 
boards, and shall render his decision thereon within. ten days. But either 
the county board of education or the board of councy commissioners shall 
have the right to appeal to the superior court within thirty days from 
the date of the decision of the clerk of the superior court, and it shall be 
the duty of the judge hearing the case on appeal to find the facts as to 
the amount of the current expense fund, the capital outlay fund, and the 
debt service fund, which findings shall be conclusive, and shall give judg- 
ment requiring the county commissioners to levy the tax which will pro- 
vide the amount of the current expense fund, the capital outlay fund and 
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the debt service fund, which he finds necessary to maintain the schools in 
every school district in the county.” (Emphasis added.) Having in- 
voked the jurisdiction of the Superior Court by exceptions to and appeal 
from the decision of the arbitrator, which in turn is the basis of the 
jurisdiction of this Court upon appeal, the Board of Education cannot be 
heard now to challenge the findings and judgment of the court below on 
the ground that there was no bona fide disagreement between the two 
Boards or on the ground that the County Commissioners arbitrarily re- 
duced the budgets prepared and presented by it. Upon appeal, this Court 
is limited to a consideration of assigned errors of law in the proceedings 
in the Superior Court. Worsley v. Rendering Co., 239 N.C. 547, and 
cases there cited. By the express terms of the statute, the findings of the 
Superior Court judge are conclusive. Hence, the findings of the court 
below must stand, the record failing to disclose that these findings were 
made arbitrarily or in abuse of statutory duty. 

The Board of Education’s budget for Current Expenses called for a total 
of $128,500.00 as compared with the findings of fact by the court below 
of $112,400.00, a difference of $16,100.00. The Board of Education’s 
budget for Capital Outlay called for a total of $62,000.00 as compared 
with the findings of fact by the court below of $47,000.00, a difference of 
$15,000.00 Consideration of the individual items accountable for these 
differences in the totals will clarify the questions presented for consid- 
eration. 

Capitan Outntay BupGeEt 


In this budget, three items make up the difference of $15,000.00. The 
court below did not allow an item of $10,000.00 for new buildings. The 
court below allowed $2,500.00 for new library books in lieu of the re- 
quested $5,000.00. The court below allowed $2,500.00 for new textbooks 
in lieu of the requested $5,000.00. 

While the Board of Education deemed it advisable to have the $10,- 
000.00 budgeted for new buildings, no present necessity therefor or 
intended use thereof was clearly shown. Conceding, without deciding, 
that the items for new library books and new textbooks were proper items 
in a Capital Outlay budget under G.S. 115-157 (b), (see G.S. 115-279), 
no present necessity for the amounts budgeted as compared with the 
amounts allowed was clearly shown. 


CurRENT ExpensE BupGeEt 


For reasons soon to be apparent, we consider the several items making 
up the difference of $16,000.00 with reference to the six captions of this 
budget. 
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General Control: The court below did not allow an item of $3,000.00 
for Superintendent’s Aide. However, the court below increased the item, 
Travel—Superintendent, from the budgeted amount of $500.00 to $600.00. 

Instructional Service: The court below allowed for the item, Voca- 
tional Agent—Travel, $2,400.00 in lieu of the requested $2,700.00. The 
court below allowed for the item, Clerical Assistants, $9,300.00 in lieu of 
the requested $10,000.00. However, the court below increased the item, 
Home Economist—Travel, from the budgeted amount of $300.00 to 
$600.00. 

Operation of Plant: All items under this caption were allowed by the 
court below in the amounts requested. 

Maintenance of Plant: The court below allowed for the item, Repairs 
to Buildings and Grounds, $20,000.00 in lieu of the requested $25,000.00. 
The court below allowed for the item, Repairs and Replacements—Furni- 
ture and Instructional Apparatus, $7,500.00 in leu of the requested 
$10,000.00. The court below allowed for the item, Repairs and Replace- 
ments—Heat, Light and Plumbing, $7,000.00 in lieu of the requested 
$10,000.00. 

Fixed Charges: All items under this caption were allowed by the court 
below in the amounts requested. 

Auxiliary Agencies: The court below allowed for the item, Libraries, 
$8,000.00 in lieu of the requested $10,000.00. 

Except as indicated above, the court below allowed all items in the 
amounts requested, 

The evidence offered by the Board of Education stresses generally the 
increase in the number of buildings and pupils in the schools of the 
Onslow County Administrative Unit. Emphasis is placed upon evidence 
to the effect that in the school year, 1952-53, much larger amounts were 
actually expended, particularly for the items for Maintenance of Plant, 
than the amounts set up for the corresponding items in its 1953-54 budget. 
It was explained that this was possible because of a balance of some 
$60,000.00 carried over from the preceding year and no substantial 
amount was available for 1953-54 other than that provided by the budget. 
The County Superintendent, Mr. Hudson, emphasized the desirability to 
North Carolina and to the local community of having a school system of 
which they could be proud, with a reputation for progressiveness, with 
improved equipment and facilities and suitably maintained. We appre- 
ciate fully his interest and his efforts looking to raising the standards of 
the Onslow schools. However, the evidence is vague, if existent, as to 
detail proposals in reference to the expenditure of the budgeted amounts 
for Maintenance of Plant. The larger expenditures for repairs and 
replacements during 1952-53, in the absence of detail as to present needs, 
is a fact from which the inference could be drawn that there was less need 
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for expenditures for these purposes in 1953-54. Be that as 1t may, no 
present necessity for the amounts budgeted as compared with the amounts 
allowed was clearly shown; and we cannot say that the court below made 
findings of fact arbitrarily or in abuse of statutory duty. Of course, it 
is the responsibility of the County Commissioners to provide the necessary 
funds for Maintenance of Plant and Fixed Charges as well as for Capital 
Outlay and Debt Service. But the estimates of the Board of Education 
are not determinative. Should actual deficiency be disclosed, the County 
Commissioners in the next year would be confronted by facts and condi- 
tions disclosing what was actually necessary rather than an estimate of 
needs, 

Having concluded that the findings of fact by the court below must be 
regarded as conclusive in respect of these budgets for 1953-54, conceding 
that the procedure under G.S. 115-160 was in all respects appropriate, 
perhaps it would be well to refrain from further discussion. However, 
the County Commissioners, while not appealing from the judgment of 
the court below, contend in their brief that G.S, 115-160 and G.S, 115-161 
are now obsolete, superseded by The School Machinery Act (G.S. 115-347, 
et seq.); and that the court below should have dismissed the Board of 
Education’s exceptions to the decision of the arbitrator and its appeal 
from such decision. While not the basis of decision here, we call attention 
to the following matters. 

It is an understatement to say that the manifold provisions of G.S., 
Vol. 3.4, Ch. 115, present difficulties when an attempt is made to recon- 
cile statutes apparently in conflict in relation to the same subject matter. 
Evidently, the General Assembly had this in mind when by Resolution 42, 
Session Laws of 1958, p. 1370, it provided for a commission to study the 
school laws with a view to making recommendations to the 1955 Session 
of the General Assembly as to revisions which will eliminate any repug- 
nancies and in general clarify and revise existing laws on the subject. 
We are concerned here only with a possible “repugnance” relating to pro- 
cedure relevant to the subject matter of this proceeding. 

G.S. 115-157, G.S. 115-160 and G.S. 115-161 bring forward the provi- 
sions of Sections 175, 187 and 188, respectively, of Ch. 136, Public Laws 
of 1923, as amended by Sections 1, 12 and 14, respectively, of Ch. 239, 
Public Laws of 1927. Without question, these statutes were in force as 
the law of this State prior to the enactment of Ch. 562, Public Laws of 
1933, entitled: “Aw Acr ro Promorr Errictency IN THE ORGANIZATION 
AnD Economy IN THE ADMINISTRATION OF THE Pusiic ScHOOLS OF THE 
State; To Provinr ror THE Oprration or A Unirorm SyYsTEM oF 
ScHooLts IN THE WHOLE OF THE StaTE, For A TERM or Exent Monrus, 
Wirnovur tHe Levy or Any Ap Vatorem Tax THEREFOR.” 
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Prior to the 1933 Act, Sections 187 and 188, Ch. 1386, Public Laws of 
1923, were discussed in In re Board of Education, 187 N.C. 710, 122 S.E. 
760, and in Rollins v. Rogers, 204 N.C. 3808, 168 S.E. 206; and reference 
thereto was made in Board of Education v. Walter, 198 N.C. 325, 151 
S.E. 718, and in Wilkinson v. Board of Hducaticn, 199 N.C. 669, 155 
S.E. 562. Since the 1933 Act, we find no case in which these sections are 
discussed. 

Prior to the 1933 Act, each county, in the manner prescribed by Ch. 
186, Public Laws of 1923, as amended, was required to provide the sup- 
port for its schools in comphance with the constitutional mandate; and 
in so doing budgets were required for Current Expenses, Capital Outlay 
and Debt Service. The General Assembly appropriated money to consti- 
tute “The State Equalizing Fund,” which the Board of Education was 
authorized to apportion so that the burden of counties less able to make 
the required provision would be to some extent equalized. 

By the 1933 Act, an entirely new policy for the operation and support 
of schools was put into effect; and a uniform system of State-supported 
operation of public schools for the entire State was adopted. It repealed 
or subordinated all statutes relating to the publie schools in conflict with 
its provisions. Hvrans v, Mecklenburg, 205 N.C. 560, 172 S.E. 323, One 
of its primary purposes was the elimination of ad valorem taxes as a 
source of revenue to provide for the operation of the public schools for 
the constitutional term. See dissenting opinion by Barnhill, J. (now 
C.J.), in Fletcher v. Comrs. of Buncombe, 218 N.C. 1, 9 S.E. 2d 606. 
The 1933 Act is the basis and forerunner of the later comprehensive 
statute, Ch. 358, Public Laws of 1939, which, as amended, is now codified 
as G.S. 115-347 through G.S, 115-382, being G.S. Ch. 115, Art. 50, 
entitled, “The School Machinery Act.” 

G.S. 115-356 provides for the use of State funds for the operation of 
the public schools as determined by the State Board of Education for 
items set forth under four headings: 1. General Control; 2. Instructional 
Service; 3. Operation of Plant; 4. Auxiliary Agencies. It provides 
further : 

“The objects of expenditure designated as maintenance of plant and 
fixed charges shall be supplied from funds required by law to be placed 
to the credit of the public school funds of the county and derived from 
fines, forfeitures, penalties, dog taxes, and poll taxes, and from all other 
sources except State funds: Provided, that when necessity shall be shown, 
and upon the approval of the county board of education or the trustees 
of any city administrative unit, the State Board of Education may ap- 
prove the use of such funds in any administrative unit to supplement any 
object or item of the current expense budget, including the supplementing 
of the teaching of vocational subjects; and in suck. cases the tax levying 
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authorities of the county administrative unit shall make a sufficient tax 
levy to provide the necessary funds for maintenance of plant, fixed 
charges, and capital outlay: Provided, further, that the tax levying 
authorities in any county administrative unit may levy taxes to provide 
necessary funds for teaching vocational agriculture and home economics 
and trades and industrial vocational subjects supported in part from 
federal vocational educational funds: Provided, further, that nothing in 
this sub-chapter shall prevent the use of federal and/or privately donated 
funds which may be made available for the operation of the public schools 
under such regulations as the State Board of Education may provide: 
Provided further, that the tax levying authorities in any county adminis- 
trative unit may levy taxes to provide necessary funds for attendance 
enforcement, supervision of instruction, health and physical education, 
clerical assistance, and accident insurance for school children transported 
by school bus: Provided, that nothing in this section be interpreted as 
repealing the present statutes requiring the State Board of Education’s 
approval of local unit budgets.” (Emphasis added.) 

In the current expense budget prepared and submitted by the Board of 
Education to the County Commissioners, the captions for items for which 
State support is provided are used; and in addition the other two captions 
set forth in G.S, 115-157 (a), namely, Maintenance of Plant and Fixed 
Charges. In respect of Fixed Charges, it is noted that the findings of the 
court are in accord with the Board of Education’s budget, namely, 
$8,600.00. In respect of Maintenance of Plant, the Board of Education’s 
budget called for a total of $45,000.00 as compared with the court’s find- 
ing of $34,500.00. The testimony of the County Superintendent indicates 
that fines and forfeitures yield between $48,000.00 and $50,000.00 per 
year, 

When authorized by the qualified voters in a county administrative 
unit, the supplemental funds made available may be used “in order to 
operate schools of a higher standard than that provided by State sup- 
port;” and the procedure with reference to the approval of budgets relat- 
ing to such local supplements is prescribed. G.S, 115-361, G.S. 115-363. 

Nothing in the record indicates that the qualified voters have author- 
ized a local supplement. Hence, the applicable statutory procedure is 
that set forth in G.S. 115-356. Had the County Board of Education and 
the State Board of Education approved the use of county school funds 
derived from fines, forfeitures, ete., for items of Current Expense, then 
and only then would the County Commissioners be required to levy taxes 
to provide fully for the items of Maintenance of Plant and Fixed Charges. 
So far as the record discloses, nothing was done by the Board of Education 
in conformity to this procedure. Rather, the parties elected to proceed 
in accordance with the provisions of G.S. 115-160 and G.S. 115-161. 
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What is the status of G.S. 115-160 and G.S. 115-161? Tosay that they 
are obsolete and superseded by the School Machinery Act or that they 
have been repealed in whole or in part ignores the fact that they were 
enacted or re-enacted as a part of our statutory law when the General 
Statutes of 1943 and later when G.S., Vol. 3A, were adopted. (Ch. 99, 
Session Laws of 1953.) The several sections are to be construed in pari 
materia. If possible, they are to be reconciled and harmonized. If and 
when confronted by inescapable conflicts and inconsistencies, these must 
be resolved by the Court as the occasion arises. Parker v. Anson County, 
237 N.C. 78, 74 S.E. 2d 338. Jn ascertaining the legislative intent, the 
judicial approach is well stated in 82 C.J.S., p. 912, Statutes, Section 
385 (b), as follows: 

“The different sections should be regarded, not as prior and subsequent 
acts, but as simultaneous expressions of the legislative will; but, where 
every means of reconciling inconsistencies has been employed in vain, the 
section last adopted will prevail, regardless of their relative positions in 
the code or revision. An unnecessary implication arising from one sec- 
tion, inconsistent with the express terms of another on the same subject, 
yields to the expressed intent, and the two sections are not repugnant. 
Any rules contained in the code itself for determining which provision is 
to prevail should be followed in case of conflict. Form must give way to 
legislative intent in case of conflict.” 

See also, Sutherland, Statutory Construction, Section 38711; Anno., 
12 A.L.R. 2d 423. 

Undertaking the task of statutory constructior, we note the radical 
change in the school policy of the State wrought by the 1933 Act. Since 
then, under The School Machinery Act, the State, rather than the county, 
has the responsibility for the school program. Under G.S. 115-356 State 
funds are provided for the items budgeted under the captions (1) General 
Control, (2) Instructional Service, (3) Operation of Plant, and (4) 
Auxilary Agencies. The County Commissioners are not required to levy 
taxes for items under these four of the six captions set forth in G.S, 
115-157 (a). True, under G.S, 115-356 the County Commissioners may 
levy taxes for additional specified purposes, e.g., for teaching vocational 
agriculture and home economies and trades and industrial vocational sub- 
jeets supported in part from federal vocational educational funds, and for 
attendance enforcement, supervision of instructioa, health and physical 
education, clerical assistance, ete. Moreover, if and when the County 
Board of Education and the State Board of Education determine that 
necessity therefor exists, the funds derived from fines, forfeitures and 
other specified sources, belonging to the county public school fund and 
ordinarily for use in the payment of items under the captions Mainte- 
nance of Plant and Fixed Charges, may be directed for use in supplement- 
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ing an object or item of the Current Expense Budget for which State 
funds are provided. When this is done, the duty rests upon the County 
Commissioners to make a sufficient tax levy to provide the necessary funds 
for Maintenance of Plant and Fixed Charges. 

It would seem, therefore, that whenever the positive duty rests upon the 
county tax levying authorities to provide the necessary funds the provi- 
sions and procedures of G.S, 115-157, G.S, 115-160 and G.S. 115-161 are 
applicable. No other procedure is indicated to determine differences 
between the County Board of Education and the County Commissioners. 
Specifically, this would seem to cover: (1) the Debt Service Budget; (2) 
the Capital Outlay Budget; (3) two items in the Current Expense 
Budget, namely, Maintenance of Plant and Fixed Charges, 1.e., the defi- 
ciency, 1f any, after application of the county school fund derived from 
fines, forfeitures, etc., to be provided by ad valorem taxation; and (4) the 
same two items in the Current Expense Budget, namely, Maintenance of 
Plant and Fixed Charges, whenever the county school fund derived from 
fines, forfeitures, ete., under the procedure indicated above, shall have 
been directed for use in supplementing items in the Current Expense 
Budget for which State funds are provided. 

We appreciate the desire of the County Superintendent and of the 
Board of Education to provide for the operation of the schools of the 
county according to standards higher than is possible by the use of State 
funds alone for current expenses in the conduct of the school program. 
If the qualified voters share this desire, the procedure is provided whereby 
supplemental funds may be authorized for such purpose and provided 
through county ad valorem taxation. G.S, 115-861, G.S. 115-368. 

The judgment of the court below requires that the County Commission- 
ers levy a tax for the school year 1953-54 sufficient to provide a Current 
Expense fund in the amount of $112,400.00 and a Capital Outlay fund 
in the amount of $47,000.00. In view of what has been stated above, it 
would seem that the failure of the court below to add, “less such part of 
these amounts as is available for Maintenance of Plant and Fixed Charges 
in the county school fund, derived from fines, forfeitures and other 
sources, specified in G.S. 115-356,” resulted in a judgment more favorable 
to the Board of Education than that to which it was entitled. In any 
event, no error of law prejudicial to the Board of Education has been 
made to appear. Therefore, the judgment of the court below will be 

Affirmed. 
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STATE vy. BEATRICE MONROE COLLINS. 
(Filed 14 April, 1954.) 


1. Receiving Stolen Goods § la— 


The offense proscribed by G.S. 14-71 is the receiving with felonious 
intent the goods or property of another knowing at the time that the same 
had been feloniously stolen or taken away. If the property was not stolen 
or taken from the owner in violation of statute, as where the original 
taking was without felonious intent or was not against the owner’s will or 
consent, the receiver is not guilty of receiving stolen property. 


2. Receiving Stolen Goods § 6—— 


Defendant was charged with larceny and receiving. The State failed 
to prove her guilt of larceny of the goods, and while items of clothing which 
defendant possessed were identified as having come from two stores, or 
were of the brand and make earried by them respectively, there was no 
direct evidence that these items had been feloniously stolen from the 
stores, and the question was left in mere speculation or conjecture. Held: 
Defendant’s motion for nonsuit should have been allowed. 


Apprau by defendant Beatrice Monroe Collins from Grady, Emergency 
Judge, January Term 1954 of Onsitow. Reversed. 

This is a eriminal action in which the defendant and one Henrietta 
Monroe were tried upon two bills of indictment, which by consent were 
consolidated for trial. The first bill of indictment in the first count 
charged the defendant and Henrietta Monroe on 5 August 1953 with the 
larceny of several men’s sweaters, ladies’ gowns, infants’ wear and other 
miscellaneous items of merchandise of the value of $250.00, the property 
of Belk’s Department Store, Inc.; the second count in this bill of indict- 
ment charged them with receiving this property knowing it to have been 
feloniously stolen, taken and carried away. The second bill of indictment 
in the first count charged them on 5 August 1953 with the larceny of one 
Eagle suit, seven Holbrook sport shirts and seven children’s dresses of 
the value of $250.00, the property of Margolis’ Department Store; and 
the second count with receiving this property knowing it to have been 
feloniouslv stolen. 

The State’s evidence tended to show the following facts: 

About 4:00 p. m. on 5 August 1958 the defendant and Henrietta 
Monroe stopped an automobile near a field about two miles from the Town 
of Newport, Carteret County. They got out of the car and carried three 
or four boxes into the field, leaving them there. In these boxes were a 
suit of clothes, several dresses, sweaters, baby clothes, shirts, pants, shoes 
and other things. These boxes were placed in an open field where there 
were beans 21% or 3 feet high. Y. Z. Simmons, w.o0 saw these boxes put 
in his field, carried the boxes to his house, and notified the officers. The 
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goods shown to Simmons in court looked like the goods he earried from 
the field. 

Sheriff Salter first saw these goods in the back seat of the car of the 
Chief of Police at Newport about 5:30 p. m. that afternoon. Douglas 
Monroe is the husband of Henrietta Monroe, and the brother of the 
defendant. Jn the presence of his wife and the defendant, he said he was 
supposed to pick up some things at Newport for the defendant; that he 
didn’t know what he was to pick up. The defendant and Henrietta 
Monroe denied everything Douglas Monroe said. Before talking to 
Douglas Monroe, the Sheriff went to the field and concealed himself. He 
saw the defendant drive up in a ear, get out, go into the field and walk 
about 30 feet, looking from side to side. When she returned to the ear, 
the Sheriff asked her why she was there and she replied a call of nature. 
On several items were Margolis’ tags and Belk’s tags. Some of the mer- 
chandise had identification marks, and some did not. 

Margolis’ Department Store is in Jacksonville, and Belk has a depart- 
ment store in the same town. Belk’s Store handles Parrott shoes. A 
Parrott shoe taken from the field had Belk’s tag and code number on it. 
On the morning of 5 August 1953, Belk’s Store put out in the store some 
shirts and Jansen sweaters. That afternoon a lot of them were missing. 
The sales tickets did not account for them. Lingerie found in the field 
was not identified, because it had no Belk’s tags on it. Belk’s Store 
handles the type sweater found in the field, though the only witness for 
Belk’s Store couldn’t say whether the sweater was one of Belk’s or not. 
The defendant and Henrietta Monroe were in Belk’s Store about 10:00 
a.m. on 5 August 1953, An employee of the store watched them, but did 
not see them take anything. On cross-examination this witness said: “I 
wouldn’t say these shoes came from our store. I only know we handle 
shoes of that brand and make.” 

The sole witness for Margolis’ Department Store was Mr. Margolis. 
On or about 5 August 1958, he missed six Holbrook sport shirts, which 
he had received and marked the afternoon before, and had put out in the 
store the next morning. A shirt was shown to him by the Solicitor, and 
Mr. Margolis said: “That is one of the types of shirts we sell, and that 
same design we had just gotten in.” He identified a box as having his 
cost mark written on it. He also identified some children’s dresses that 
had his eost mark on them. The Solicitor showed him a man’s suit, Eagle 
brand. His store is the only store in Jacksonville that handles such a 
brand. The labels had been ripped out of this suit; the other tags were 
still on it. On ecross-examination he testified he didn’t know whether one 
of his clerks had sold the suit or not—he did not know how long it had 
been out of the store. He was shown two pairs of pants, a shirt from the 
box with his code number on it, and other items, and on cross-examination 
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he said he didn’t know how they got out of the store, and didn’t know 
whether they were stolen or not. On redirect exanunation he said some 
shirts disappeared the morning they were put out, and so far as he knew 
there were no cash receipts for them. 

The defendant and Hennmetta Monroe otfered no evidence. 

Verdict: Not Guilty as to the defendant and Henrietta Monroe of 
larceny as charged in each indictment: Guilty as to the defendant and 
Henrietta Monroe of receiving stolen property, knowing it to have been 
stolen, as charged in both indictments. 

Judgment: .As to the defendant Beatrice Monroe Collins, imprisonment 
in the State’s prison; as to Henrietta Monroe, imprisonment in the 
State’s prison, which sentence was suspended and she was placed on 
probation, 

Beatrice Monroe Collins alone appeals. assigning error. 


Harry McMullan, Attorney General, Ralph Moody, Assistant Attorney 
General, and Max O. Cogburn, Member of Staff, for the State. 
Luther Hamilton and Luther Hamilton, Jr., for defendant, uppellant, 


Parker, J. The offense of receiving stolen goods is set forth in G, S. 
N.C. 14-71. That statute in part reads: “If any person shall receive 
any chattel, property, money, valuable security or other thing whatsoever, 
the stealing or taking whereof amounts to larceny or a felony, either at 
common law or by virtue of any statute made or hereafter to be made...” 

To convict the State must prove that the deferdant, with felonious 
intent, received the goods, the property of another, knowing at the time 
that the same had been previously stolen or taken from the owner in 
violation of G.S. N.C. 14-71. An essential element of the offense is that 
the goods had been previously stolen or taken from the owner in violation 
of the statute at the time of reecipt by the defendant. If the property 
was not stolen or taken from the owner in violation of the statute, as 
where the original taking was without felonious intent, or was not against 
the owner’s will or consent, the receiver is not guilvy of receiving stolen 
property. S. rv. Brady, 237 N.C, 675, 75 S.E. 2d 791; 8S. ve. dow, 227 
N.C, 585, 42 S.E. 2d 661; 8. 2. Ovendine, 223 N.C. 659, 97 S.E. 2d 814; 
S. vu. Shoaf, 68 N.C. 875; Kirby v. U.S. 174 US. 47, $8 DL. Ed, 890; 
26 N.C. Law Review 192, ef sey.: 76 C. J. S., Receiving Stolen Goods, 
Sec, 2a; 45 Am. Jur., Receiving Stolen Property, See. 5. 

“Inasmuch as the statute defines the erime as ore including both the 
fact of theft and the fact of knowledge of the theft, it follows that, if 
there was no theft, the buying of the property is not criminal, even if the 
buyer believes the property to have been stolen.” Le Fanti v, U. S., 
N. J., 259 F. 460, 170 C. C. A, 436. 
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Farzley v. State, 231 Ala, 60, 163 So. 394, is a case of receiving stolen 
property. The Court said: “But it is essential to the crime here charged 
that the goods received by defendant were stolen and retained that status 
until they were delivered to defendant.” 

The defendant assigns as error the refusal of the trial court to allow 
her motion for nonsuit as to each count in each indictment. The jury 
acquitted the defendant and Ilenrietta Monroe as to the larceny counts in 
both indictments. 

Mr. Margolis testified that he did not know how the goods shown him 
got out of his store, and did not know whether they were stolen or not. 
The sole witness for Belk’s Department Store said in respect to the shoes 
shown him “I wouldn’t say these shoes came from our store; I only know 
we handle shoes of that brand and make”; and in respect to a sweater 
shown him, all he said was Belk’s handles that type sweater, but he 
couldn’t say whether the sweater was one of Belk’s or not. 

The evidence, considered in the hght most favorable to the State, 
though it may give rise to speculation and conjecture, is not of sufficient 
probative force to be submitted to a jury under the second counts in each 
indictment because this essential element of the offense of receiving stolen 
property that the property put out in the field by the defendant and 
Henrietta Monroe had been previously stolen or taken from the owner or 
owners in violation of G. S, N. C. 14-71 is lacking. S. v. Smith, 236 
N.C, 748, 73 S.E. 2d 901; S. +. Gaddy, 209 N.C, 34, 182 S.E. 667; 8. wv. 
White, 89 N.C, 462; Witthowshy v. Wasson, 71 N.C. 481. 

The State in its brief in discussing the counts of receiving stolen prop- 
erty relies upon 8, v. Holder, 188 N.C. 561, 125 S.E. 113. The case is 
not in point. In the opinion the Court says: “It is the position of the 
defendants that they cannot be convicted of larceny, but only of forcible 
trespass, because of the open manner in which the property was taken.” 

It is ordered that the conviction under each indictment and the sen- 
tence of the appellant be vacated, as we sustain her motion for a com- 
pulsory nonsuit. 

Probably the merchandise carried into the field by the defendant and 
Henrietta Monroe had in fact been previously stolen, but sufficient evi- 
dence of that does not appear in the Record, and we cannot go out of the 
case sent up. 

Reversed. 
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STATI v. WILLTAM WORTHAM. 
(Filed 14 April, 1954.) 
1. Bastards § 6—Evidence held sufficient for jury in. this prosecution for 
willful failure to support illegitimate child. 


Testimony to the effect that defendant admitted he was the father of 
prosecutrix’ child, that though he gave prosecutrix’ mother a small sum 
of money for the child on one oecasion, he had since refused to support it, 
that letters written by the Welfare Department relative to his responsi- 
bility for the child’s support were mailed to him and not returned to the 
sender, and that he admitted having intercourse with prosecutrix on one 
occasion about eight months prior to the echild’s birth, is held sufficient to 
be subinitted to the jury, notwithstanding defendant's testimony in defense 
that he was not the father of the child, that no demand had been made on 
him for support, that the money he had paid was not in discharge of any 
duty to support, and the introduction by him of a birth certificate stating 
the length of pregnancy so as to antedate the time he admitted having 
intercourse. 


2. Criminal Law 8§ 42a, 53i— 

Where defendant testifies in his own behalf, his evidence of good char- 
acter is competent to be considered both as substantive evidence on the 
issue of guilt or innocence and also as affecting his eredibility as a witness, 
and an instruction which restricts such evidence to the question of credi- 
bility entitles him to a new trial. 


ApreeAL by defendant from Harris, J., Octoker Term, 1953, of 
FRANKLIN. 

The defendant was tried and found guilty in the Recorder’s Court of 
Franklin County 12 May, 1958, on a warrant issued out of that court, 
charging him with the willful failure and refusal, after demand, to sup- 
port his illegitimate child, born 17 May, 1951, begotten by him upon the 
body of Mamie Lester. The defendant appealed from the judgment im- 
posed in the Recorder’s Court to the Superior Court of Franklin County 
where he was tried de noro on the warrant. 

The prosecuting witness, Mame Lester, testified that she is an unmar- 
ried woman; that she gave birth to a child on 17 May, 1951, and that the 
defendant Willian Wortham is the father of the child; that the defend- 
ant had sexual intercourse with her in September, 1950; that she has 
never had “antereourse with anybody besides William Wortham.” 

The mother of the prosecuting witness testified shat she talked with 
the defendant after the child was born, when he was home on leave from 
the Army, about supporting the child; that he admitted that it was his 
child and gave her $50.00 to pay to the County and promised he would get 
more if he could when he went back to camp and would get papers through 
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the .Army if he could to make an allotment for the child; that he has paid 
nothing further for the support of the child. 

The evidence discloses that the illegitimate child is an epileptic; that 
the mother is of low mentality; that the Welfare Department of Franklin 
County took custody of the child on 23 May, 1951; that the mother of 
the prosecuting witness paid the hospital bills in connection with the birth 
of the child, which amounted to about $130.00, and paid to the County 
Welfare Department $50.00 to $55.90 per month from May, 1951, until 
the last of December, 1952. Since that time the County of Franklin has 
borne the expense in connection with the care and custody of the child. 

The State’s evidence also tends to show that the Superintendent of 
Public Welfare in Franklin County wrote the defendant on 8 July, 1952, 
at his overseas address, notifying him that Mamie Lester gave birth to a 
child on 17 May, 1951, and that she said he was the child’s father. The 
letter further informed him that if he was the child’s father he was 
responsible for its support, and requested an immediate reply “as to what 
he expected to do.” The Superintendent of Public Welfare in the afore- 
said county also wrote the defendant a letter addressed to him at his home 
in Henderson, informing him that she understood that he was home on a 
thirty-day leave, and requested him to come to the Welfare Department 
to discuss an important matter. The letters were not answered, neither 
were they returned, nor did the defendant visit the Welfare Department. 

The defendant in his testimony denied that any demand has ever been 
made on him for the support of Mamie Lester’s illegitimate child. That 
while the mother of the proseeutrix, who is his aunt, charged him with 
the paternity of the child, after he returned from Korea, he denied it; 
that the money he gave his aunt was to help her out and not for the 
support of the child. The defendant admitted that while he had sexual 
intercourse with the prosecutrix the latter part of September, 1950, he 
denied that he was the father of her child. In support of this contention 
he introduced the birth certificate of the child, which states that the 
length of pregnancy of the mother was forty weeks. 

The jury returned a verdict of guilty, and from the judgment imposed 
he appeals to the Supreme Court, assigning error. 


Attorney-General McMullan, Assistant Attorney-General Moody, and 
Gerald F. White, Member of Staff, for the State. 
Yarborough & Yarborough for appellant. 


Denny, J. The defendant assigns as error his exception to the failure 
of the court below to sustain his motion for judgment as of nonsuit inter- 
posed at the close of all the evidence. In our opinion, however, when the 
State’s evidence is considered in the light most favorable to it, as it must 
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be on such motion, it 1s sufficient to carry the case to the jury. This 
assignment of error is overruled. S. v7. Smith, 287 N.C. 1, 74 S.E. 2d 
291; 8S. v. Gordon, 225 N.C. 757, 36 S.E. 2d 148. 

The following excerpt from the charge forms the basis of one of defend- 
ant’s additional assignments of error: “The defendant contends that he 
has offered evidence as to his good character, that he has never been in 
any trouble, that he went in the Army and came back and that he has 
never been in any trouble and he contends that he is worthy of your belief 
and that you ought to aeeept his word . . .” 

In this jurisdiction a defendant in a criminal action may offer evi- 
dence of his good character and when he does so he is entitled to have such 
evidence considered as substantive testimony on the issue of guilt or 
innocence. And if in such case a defendant testifies in his own behalf, 
and evidence of his good character is introduced, such evidence may be 
considered both as affecting the credibility of his testimony and as sub- 
stantive evidence on the question of guilt or innocenee. S. v. Moore, 185 
N.C. 637, 116 S.E. 161; 8. «. Nance, 195 N.C, 47, 141 S.E. 468; 9. ». 
Davis, 231 N.C. 664, 58 S.E. 2d 355. 

The above portion of the charge to which the defendant excepts did not 
give the defendant, who testified in his own behalf, the benefit to which 
he was entitled in respect to the evidence as to his good character. 

We deem it unnecessary to discuss the other assignments of error (al- 
though it would seem one or more of them have some merit), since they 
may not arise on another trial. 

The defendant is entitled to a new trial and it is so ordered. 

New trial, 


In THE Matrrer or THE LAST WILL AND TESTAMENT OF BENJAMIN 
FRANKLIN WOOD. 


(Filed 14 Apri}, 1954.) 
1. Wills § 17146—~ 

While the clerk has exclusive original jurisdiction for the probate of a 
will in common form even though the script is alleged to have been lost, 
since his jurisdiction to take proof of a will is not affected by its loss or 
destruction before probate; when answer is filed denying the averment 
that the seript offered for probate is the last will and testament of the 
decedent, such denial raises the issue of devisavit vel non, conferring 
jurisdiction on the Superior Court in term to deterraine the entire matter 
in controversy, G.S. 1-278, G.S. 1-276. 


2. Wills § 19— 


Allegations to the effect that the decedent had testamentary capacity, 
had left a last will and testament which had been lost or destroyed by 
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some person other than testator, and alleging the terms of the instrument, 
the existence of property passing under it, and formal requisites of execu- 
tion, the Known heirs and next of kin, and persons interested in the will, 
together with allegations that testator did not revoke or destroy the instru- 
ment, are sufficient to state a cause of action for the probate of the 
instrument in solemn form. 


3. Appeal and Error § 40f— 


Refusal of a motion to strike portions of a pleading will not be dis- 
turbed on appeal when appellant fails to show he was prejudiced thereby. 


4, Infants § 13: Process § 13— 


Failure to show service of process on some of the interested parties and 
failure to show appointment of guardian ad litem for those parties under 
disability are not fatal defects warranting quashal of the proceeding. 


AppEAL by respondents from Bone, J., Resident Judge and Judge hold- 
ing the courts of the Second Judicial District, at Chambers in Nashville, 
21 December, 1958. From Nasu. 

Proceeding for the probate in solemn form of an alleged lost will. 

David B. Wood, one of the parties who would benefit by the alleged 
will if probated, filed petition with the Clerk of the Superior Court of 
Nash County, alleging that Benjamin Franklin Wood, late of that county, 
died on or about 20 February, 1951, leaving a last will and testament by 
which he disposed of an estate in lands and personal property of the 
aggregate value of approximately half a million dollars. A copy of the 
alleged will is set out in the petition, with further allegations that it “was 
not revoked or destroyed by the . . . testator during his lifetime, but that 
the same has, subsequent to the death of Benjamin Franklin Wood, been 
lost, or destroyed by some person other than the testator, and cannot now 
be found, although diligent search and inquiry has been made.” 

The petitioner prays that the paper writing be admitted to probate in 
solemn form per testes, and that letters testamentary be issued to the 
executor named therein. 

Thereafter, citations were issued from time to time and served upon 
numerous interested parties named in the petition, heirs at law and next 
of kin of the decedent, citing them “to see the proceedings relative to the 
establishment and probate” in solemn form of the alleged will. 

Kirby 8S. Parrish and others, heirs at law and next of kin of the de- 
cedent, herein referred to as respondents, filed a motion, before the clerk, 
to strike certain portions of the petition. On the same day the respond- 
ents also filed answer, before the clerk, denying the material allegations of 
the petition. 

Thereafter, the respondents applied to the Superior Court to quash the 
petition and dismiss the proceedings, calling their application a demurrer, 
and alleging as grounds therefor that (1) “the court has no jurisdiction 
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to hear and determine the matters and things in controversy in this pro- 
ceeding” and (2) that the petition does not state facts sufficient to con- 
stitute a cause of action. 

At the December Term, 1958, of Nash Superior Court, the cause came 
on for hearing before Judge Bone on the responcents’ demurrer and 
motion to strike. By consent the cause was continued to be heard in 
Nashville on 21 December, 1953, at which time and place the hearing was 
had, after which Judge Bone entered judgment overruling the demurrer 
and denying the motion to strike. 

From the judgment so entered, the respondents appeal. 


Davenport & Davenport for respondents, appellants, 
Charles P. Green, John F, Matthews, and Cooley d} May for petitioner, 
appellee. 


Jounson, J. The respondents insist that, in the absence of a prior 
ruling by the Clerk of the Superior Court, Judge Bone was without juris- 
dictional power to hear and determine their demurrer and motion. The 
contention is untenable. True, the Clerk had exclusive original jurisdic- 
tion of the proceeding; that is, nothing else appearing, it was within his 
sole province in the first instance to determine whether the decedent Wood 
died testate or intestate and, if he died testate, wheter the script in dis- 
pute is his will. Brisste v. Craig, 232 N.C. 701, 62 S.E. 2d 380; GS. 
2-16 (14), 28-1, and 31-12 to 31-31.1. And this is so, notwithstanding the 
script is alleged to have been lost, the rule being that the jurisdiction of 
the Clerk to take proof of a will is not affected by iss loss or destruction 
before probate. Anderson v. Atkinson, 234 N.C. 271, 66 S.E. 2d 886; 
In re Hedgepeth’s Will, 150 N.C, 245, 68 S.E. 1025. 

Ifowever, when the respondents filed answer denying the petitioner’s 
averment that the script offered for probate is the last will and testament 
of the decedent, such denial raised an issue of devisavit vel non and neces- 
sitated transfer of the cause to the civil issue dockst for trial by jury. 
Inve Klis’ Will, 235 N.C. 27, 69 S.E. 2d 25, and cases cited; G.S. 1-273. 
This being so, jurisdiction to determine the whole matter in controversy, 
as well as the issue of dervisavit vel non, passed to the Superior Court in 
term. G.S, 1-276; Wright v. Ball, 200 N.C. 620, 158 S.E. 192; Faison 
ve. Williams, 121 N.C. 152, 28 S.E. 188. See also In re Will of Hine, 228 
N.C. 403, 45 S.E. 2d 526. 

Necessarily, then, Judge Bone had full jurisdictional power and author- 
ity to hear and determine in the first instance the respondents’ demurrer 
and motion to strike. Zn re Ellis’ Will, supra; Collins v. Collins, 125 
N.C. 98, 34 S.E. 195. 
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Next, the respondents challenge the sufficiency of the petition to state 
a cause of action for the probate in solemn form of the alleged will. A 
perusal of the petition discloses allegations of these ultimate facts: the 
death of the testator, that he made and left a last will and testament, the 
terms of the instrument and existence of property passing under it, 
formal requisites of execution, testamentary capacity of the testator, lack 
of revocation or destruction animo revocandi by the testator, loss or de- 
struction by some person other than the testator and that the instrument 
cannot be found after diligent search and inquiry, and the names and 
addresses of the persons interested in the alleged will, including known 
heirs at law and next of kin of the decedent. These allegations suffice to 
sustain the petition and overthrow the demurrer. In ve Hedgepeth’s Will, 
supra. See also MeCormick v. Jernigan, 110 N.C. 406, 14 S.E. 971; 
In re Will of Wall, 223 N.C, 591, 27 S.E. 2d 728. 

As to the respondents’ motion to strike portions of the petition, the rule 
is that the denial of a motion to strike will not be disturbed when appel- 
lant is not prejudiced thereby. Ledford v. Transportation Co., 237 N.C. 
317, 74 S.E, 2d 653, and cases cited. Ilere our examination of the peti- 
tion leaves the impression that no harm in law will come to the respond- 
ents from a reading in the presence of the jury of the portions of the 
petition sought to be stricken. 

The respondents also point to the failure of the record to show (1) serv- 
ice of process on some of the interested persons and (2) appointment of 
guardian ad litem for those under disability, and urge that for these 
reasons the cause is not properly constituted. Be this as it may, the 
defects shown are not fatal and do not warrant quashal of the proceeding. 
The court below may, and no doubt will, sce that these defects are reme- 
died before the cause goes to trial. 

The judgment below is 

Affirmed, 


ee 


ROBERT EDWARDS, SR., Farner, AnD BEATRICE EDWARDS, MorTuHenr, or 
ROBERT EDWARDS, JR., DEctasep EMPLOYEE, vy. CITY OF RALEIGH, 
EMPLOYER, SELF-INSURER. 


(Filed 14 April, 1954.) 


1. Controversy Without Action § 4: Master and Servant § 55d— 

Where counsel for both parties sign an agreed statement of facts and 
subinit same to the hearing commissioner, the cause must be determined 
on the facts agreed, and denial of motion before the full commission that 
movants be allowed to introduce newly discovered evidence is proper. On 
appeal, it is error for the Superior Court to remand the cause to the Indus- 
trial Commission for the reception of the newly discovered evidence, but 
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it should consider the appeal in respect of errors of law, if any, in relation 
to the facts agreed. 


2. Appeal and Error §§ 1, 2— 


An order of the Superior Court remanding the cause to the Industrial 
Commission is an interlocutory order, and an uppeal therefrom to the 
Supreme Court is premature and is subiect to dismissal. G.S. 1-277. How- 
ever, the Supreme Court in the exercise of its supervisory jurisdiction may, 
in proper instances, determine the matter in ordel to obviate a wholly 
unnecessary and circuitous course of procedure. ‘Constitution of North 
Carolina, Article IV, See. 8. 


AppreaL by defendant from //arris, J., November, 1953 Civil Term, of 
Wake. 

Proceeding under Workmen’s Compensation Act (G.S. ch. 97, Art. 1) 
wherein the plaintiffs claim compensation on account of the death of their 
son while employed by the defendant. 

On 26 March 1953, before Chairman J. Frank Huskins, as hearing 
commissioner, the plaintiffs and the defendant, through their counsel of 
record, signed and submitted an agreed statement of facts. Additional 
stipulations, e.g., that Robert Edwards, Jr., and the City of Raleigh, a 
duly qualified self-insurer, were subject to and bound by the provisions of 
the Workmen’s Compensation -\ct, ete., were entered in the record. No 
testimony was offered. Upon the stipulated facts, the hearing commis- 
sioner concluded as a matter of law that the fatal injury of Robert Ed- 
wards, Jr., did not arise “out of” his employment by the defendant; and 
an award was entered denying the plaintiffs’ claim. Thereupon, the 
plaintiffs appealed to the full Commission, assigning as error the afore- 
sald conclusion of law. Also, the plaintiffs moved before the full Com- 
mission that they be allowed to introduce newly disccvered evidence. The 
full Commission denied the plaintiffs’ said motion; and, upon the findings 
of fact made by the hearing Commissioner, to wit, the stipulated facets, 
adopted his conclusions of law and affirmed the award. 

Upen plaintiffs’ appeal from the full Commission to the Superior 
Court, the court below entered an order that “this cause be and the same 
is hereby remanded to the North Carolina Industrial Commission to the 
end that said Commission shall receive such newly discovered evidence as 
the plaintiffs may offer.” To the said order remanding the cause to the 
Industrial Commission, the defendant excepted and appealed. 


R. B. Templeton, Sr., and W. H. Yarborough for plaintiffs, appellees. 
Paul F. Smith and Wiliam Joslin for defendant, appellant. 


Bozssirt, J. Parties through their counsel may make stipulations of 
fact. Harrill v. R. R., 144. N.C, 542,57 S.E. 382; Lumber Co. v. Lumber 
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Co., 187 N.C. 481, 49 S.E. 946. Where a case is submitted upon an 
agreed statement of facts, the agreement as to the facts must stand unless 
set aside for fraud or mutual mistake. Lumber Co. v. Lumber Co., supra; 
Hood v. Johnson, 208 N.C. 77, 178 S.E. 855; Hood v. Johnson, 209 N.C, 
112, 182 S.E, 709. 

Such submission is in effect a request by the litigants that judgment 
be entered in accordance with the law as applied to the agreed facts. 
Auto Co, v. Ins. Co., 239 N.C, 416, 80 S.E. 2d 35. “The court cannot, 
against the objection of one party to an agreed case, receive additional 
evidence touching the controversy, unless so authorized by stipulation in 
the agreement for submission.” 2 Am. Jur., pp. 883-384, Agreed Case, 
sec. 22. AAs stated by Wonborne, J., in Realty Corp. v. Koon, 216 N.C. 
295, 4 S.K. 2d 850: “The case is to be heard only upon the facts pre- 
sented and the court cannot go outside of the statement of facts. Mce- 
Intosh P. & P., 556. WeKethan v. Ray, supra; Overman v, Sims, 96 
N.C., 451, 2 S.E., 872; Waters v. Boyd, supra; Wagoner v. Saintsing, 
184 N.C., 362, 114. S.E., 313; Realty Corp. v. Koon, 215 N.C., 459, 2 S.E, 
(2d), 360.” 

There being no allegation or suggestion of fraud or of mutual mistake 
in the submission of the agreed statement of facts, the court below should 
have considered the plaintiffs’ appeal from the full Commission in respect 
of errors of law, if any, in relation to the agreed facts. The cause is 
remanded to the court below to the end that such hearing be conducted 
and adjudication made. 

The defendant’s appeal is from an order remanding the eause to the 
Industrial Commission, not from a final judgment. As stated by Hrvin, 
J.: “an appeal does not lie to the Supreme Court from an interlocutory 
order of the Superior Court, unless such interlocutory order deprives the 
appellant of a substantial right which he might lose if the order is not 
reviewed before final judgment. G.S, 1-277; Veazey v. City of Durham, 
231 N.C. 357, 57 S.E. 2d 3877; Hmry v. Parker, 111 N.C. 261, 16 8.E. 
236.” Raleigh v. Edwards, 234 N.C. 528, 67 S.E. 2d 669. However, 
since the plaintiffs cannot go outside of the agreed facts in the presenta- 
tion of their cause, a further hearing by the Industrial Commission would 
be inconvenient, expensive and futile; and it would seem that this Court, 
under the facts of this case, in the exercise of its power “to issue any 
remedial writs necessary to give it a general supervision and control over 
the proceedings of the inferior courts” (N.C. Const., Art. TV, see. 8), 
should not require this wholly unnecessary and circuitous course of pro- 
cedure. 

Krror and remanded. 
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STATE v. EARL DAVID BAKER, anp ROBERT CARLTON PARKER. 
(Filed 14 April, 1954.) 
Criminal Law § 67b— 

On defendants’ appeal from conviction in a recorder’s court, they moved 
to quash the warrants on the ground that the recorder’s court was estab- 
lished by loeal act in contravention of Article II, Sec. 29, of the State 
Constitution. The motion to quash was denied, anc defendants appealed, 
although they had not been tried in the Superior Court. Held: The order 
was interlocutory and an appeal therefrom must be dismissed. G.S. 15-180. 


A\ppKAL by defendants from Fountain, Special Judge, at November 
Term, 1958, of Wake. 

The defendants were tried, convicted, and sentenced in the Recorder’s 
Court for Cary, Meredith, and Louse Creek Townships in Wake County 
upon separate warrants charging them with a joint violation of G.S. 
20-138, which makes it a misdemeanor “for . . . any person who is under 
the influence of intoxicating liquor ... to drive any (motor) vehicle 
upon the highways within this State.” The defendants appealed from 
the sentences of the Recorder’s Court to the Superior Court, where the 
separate warrants were ordered consolidated. The defendants then moved 
to quash the warrants, alleging as the basis of their motion that the 
Recorder’s Court for Cary, Meredith, and House Creek Townships was 
established by a local act, to wit, Chapter 897 of the 1949 Session Laws 
of North Carolina, in contravention ot Section 29 of Article II of the 
State Constitution. The presiding judge overruled the motion to quash, 
and the defendants, who have never been placed on trial in the Superior 
Court, appealed, assigning the ruling on the motion to quash as error. 


Attorney-General McMullan, Assistant Attorney-General Bruton, and 
Charles G. Powell, Jv., Member of Staff, for the State. 
Robert L. MeMillan, Jr.. and Thomas W. Ruffin for defendants. 


Ervin, J. Since such order is interloentory and does not determine 
the cause, an appeal does not lie from an order overruling a motion to 
quash an indictment or warrant. S. r. Burnett, 173 N.C. 750, 91 SLE. 
597; GS. 15-180. For this reason, the appeal is dismissed. 

Appeal] dismissed. 
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STATE v. HARVEY EDWARD BOLLING. 
(Filed 14 April, 1954.) 
Automobiles § 30d— 


The evidence in this case is held sufficient to be submitted to the jury 
on the charge of defendant’s guilt of driving an automobile on the public 
highway while under the influence of intoxicating liquor. 


APPEAL by the defendant from Jfarris, J., September Criminal Term 
1953 of Waxr, No error. 

This is a criminal action in which the defendant was convicted by a 
jury of driving an automobile upon the public highways of the State, 
while under the influence of intoxicating liquor in violation of the State 
statute. 

The State introduced evidence tending to show these facts. D. R. 
Emory, a State Highway Patrolman, was called to the scene of a colli- 
sion of an automobile with the guy wire of a telephone pole on U. 8. 
Highway No, 70, near Jones’ Barbecue Cafe, about two miles east of 
Raleigh. Upon his arrival at the scene about 1:00 a. m., 8 August 1958, 
he saw the defendant staggering in the center of the highway; he had the 
odor of alcohol on his breath, and was intoxicated. The patrohnan got 
him off the highway, and placed him under arrest. Jones’ Cafe and 
house stood side by side. Defendant’s automobile was in the yard of 
Jones’ house up against the guy wire of a telephone pole. There were 
signs on its bumper it had struck something. A tree in the yard had had 
bark recently knocked off it. There were automobile tracks from the 
highway through the yard of the Cafe, into the yard of the house, to the 
tree, and guy wire of a telephone pole where the automobile had stopped. 
The defendant said he was driving the automobile about 30 miles per 
hour. On the way to jail he began crying, and begged the patrolman not 
to charge him with driving while under the influence, saying he had been 
up once before; that he was not driving; that someone else was driving; 
but he didn’t know who was driving, nor where the driver was at the time. 
Upon arrival at the County Jail the defendant was very much upset, and 
wanted to plead guilty right then, and pay off. He was told he could not 
be tried then. | 

The defendant offered no evidence. 

Sentence was pronounced on the verdict, and the defendant appealed, 
assigning error, 


Harry MeMullan, Attornen General, and T, W. Bruton, Assistant 
Attorney General, for the State. 
Carl L. Gaddy, Jr., and George M. Anderson, for Defendant, Appellant. 
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Per Curiam. The charge of the court is not brought forward. 

The sole assignment of error argued in the defendant’s brief 1s the 
failure of the trial court to grant his motion for judgment of nonsuit 
aptly made. 

The evidence, considered in the hght most favorable to the State, is 
sufficient in our opinion to carry the case to the jury. S. v. Smith, ante, 
90, SI S.E. 2d 263; 8. ¢. Holbrook, 228 N.C. 620, 46 S.E. 2d 843; Com- 
monwealth ve. Lyseth, 250 Mass, 555, 146 N.E. 18; 8. uv. De Hart, 3 NwJ., 
Mise. Reports 71, 129 A. 427. 

The defendant says in his brief the case of Bland v. City of Richmond, 
190 Va. 42, 55 S.E. 2d 289, “is factually similar.” The case does not 
support such statement. In that case the defendant was not arrested at 
the scene of the collision; he did not beg not to be charged with driving 
while under the influence of intoxicating liquor; he did not want to plead 
euilty and pay off. 

Tn the trial below we find 

No error, 


EMMIUTrD W. LASSITER, ApMINisrraroR oF JOHN MELVIN WOOD, Der- 
CEASED, y. CAROLINA COACH COMPANY anp W. C. SORRELM. 
(Filed 14 April, 1954.) 

Automobiles § 18h (3)— 


I:vidence tending to show that intestate drove his automobile from the 
yard of a rural filling station onto a highway directly in front of a bus, 
and that his car was struck before its rear wheels reached the hard surface 
of the highway, is held to show contributory negligence on the part of 
intestate, barring recovery as a matter of law. 


AprraL by plaintiff from Stevens, J., January Term 1954, Franx1in. 
Affirmed, 

Civil action for wrongful death resulting from automobile-bus collision. 

Plaintiff’s intestate, after making “a little bit of a stop” at or near 
the edge of the highway, drove his automobile from the yard of a rural 
filling station onto Highway 59, directly in front of the corporate defend- 
ant’s approaching bus. His automobile was struck before its rear wheels 
reached the hard-surface portion of the highway. -He died as a result 
of the injuries. 

At the conelusion of plaintiff’s evidence in chief, the court, on motion 
of defendants, entered judgment of involuntary nonsuit and plaintiff 
appealed. 
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H. Clay Hemric and Yarborough & Yarborough for plaintiff appellant. 
Charles P. Green and Brassfield & Maupin for defendant appellees. 


Per Curtam. If this record contains any evidence tending to show 
that the individual defendant, driver of the bus, committed any act of 
negligence which could be said to be one of the proximate causes of the 
death of plaintiff’s intestate, it has escaped our attention. In any event, 
the record clearly discloses, as a matter of law, that the negligence of the 
deceased, if not the sole proximate cause thereof, was at least a contribut- 
ing cause of his injury and death. Therefore, the judgment entered in 
the court below is 

Affirmed. 


C. W. HOPKINS, ADMINISTRATOR OF THE ESTATE OF DON HOPKINS, DECEASED, 
v. A. F. COMER, Trapine as A. F,. COMER TRANSPORT SERVICE, 


and 


C. W. HOPKINS, ADMINISTRATOR OF THE ESTATE OF DUANE HOPKINS, DE- 
CEASED, Vv. A. EF. COMER, Trapping Aas A. F. COMER TRANSPORT 
SERVICE, 

and 


C. W. HOPKINS, ADMINISTRATOR OF THE EstaTE oF DEXTER HOPKINS, 
DrEcEASED, y. A. F,. COMER, Trapine As A. F. COMER TRANSPORT 
SERVICE. 

(Filed 28 April, 1954.) 

1. Evidence § 51— 


A witness to be competent as an expert must be shown to be skilled or 
experienced in the business. profession or science to which the subject in 
question relates. 


2. Same— 


A physician, though an expert in his particular field, is not competent to 
testify aS an expert as to the cause of an explosion of a gasoline tank 
truck, even though he stndied chemistry in college. 


3. Evidence § 48— 


Ordinarily, a nonexpert is not competent to give his opinion on facts 
which are not within his personal knowledge, since the jury may be aided 
in forming an opinion from the facts only when additional light can be 
thrown on the question by a person of superior learning, knowledge or 
skill in the particular subject. 


4. Trial § 22b— 


On motion of nonsuit, defendant’s evidence will be considered only in 
so far as it is favorable to plaintiff, except when not in conflict with plain- 
tiff's evidence. it may be used to explain or make clear that of plaintiff. 
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3. Evidence § 5— 
It is a matter of common knowledge that the firing of a cap pistol. or 
the explosion of a cap by such pistol, emits a spark, and that a spark will 
ignite gasoline fumes or vapors. 


6. Same— 
Judicial notice is not limited by the actual knowledge of any individual 
judge. but as to matters within the common knowledge, judges may refresh 
their memories, from standard works of reference. 


ot 
a 


Trial § 23a— 
Cases cannot be submitted to a jury on speculations, guesses or con- 
jectures. 


8. Neghgence § 17— 
Negligence is not presumed from the mere fact of a fatal accident. 


9. Negligence § 31g— 

The doctrine of res ipsa loguitur does not apply to the explosion of the 
parked tank truck when more than one inference can be drawn from the 
evidence as to the cause of the explosion and the existence of negligent 
default is not the more reasonable probability. or when the cause of the 
aecident is left in conjecture, or when the instrumentality is not under the 
exclusive control of the defendant. 


10. Negligence 8 19b (1)—Evidence held insufficient to show that fatal in- 
jury from explosion of tank truck was proximate result of defendant’s 
negligence. 

Plaintiff’s intestates were killed by the explosion of a parked tank truck 
from whieh the gasoline had been drained. Plaintiff’s evidence disclosed 
that lis intestates, two small boys, had cap pistols and were playing in the 
yard where the truck was parked shortly before the accident. Plaintiff 
also introduced evidence that safety vents or valves were maintained in 
the domed eap of the truck for the automatic release of air from the tank 
when the pressure became too high and evidence of defendant’s failure to 
inspect such devices. Held: The doctrine of res ipsa loquitur being inap- 
plicable, the evidence is insufficient to be submitted to the jury on the 
question of whether any negligence of defendant in the maintenance and 
operation of the tank truck and its safety devices was a proximate cause 
of the accident. 


Appra by plaintiff from Paul, Special Judge, September Term 19538 
of Nasu. 

Three civil actions, by consent consolidated for trial, to recover dam- 
ages for the deaths of three boys, aged 3, 7 and 13 years, the children of 
Oliver Hopkins, caused by the explosion of the tank of an automobile tank 
truck used in hauling petroleum products, 

The plaintiff introduced evidence tending to show the following facts. 
The defendant was engaged in transporting for hire petroleum products 
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by automobile tank cars and trucks, with a plant in Rocky Mount. Oliver 
Hopkins had been a truck driver for the defendant hauling petroleum 
products about 3! years prior to 2 December 1951; he had driven the 
tank truck of the defendant that exploded over a year, and had “put way 
over a hundred thousand miles on it.” Hopkins with his wife and chil- 
dren lived in Nash County 28 miles from Rocky Mount. On Saturday 
1 December 1951 Hopkins drove this truck with a load of gasoline to 
Nashville, unloaded the gas there—the tank was drained—and went to 
Rocky Mount, where the truck was washed, greased and gas was put in 
the truck for the operation of its engine—gas was not put in the tank for 
transportation and delivery. Hopkins got the truck about 1:00 p.m., and 
drove it to his home, parking it in his yard adjacent to his house. During 
the entire time Hopkins worked for the defendant, the defendant per- 
mitted him to drive the tank car to his home at night; on week-ends when 
the tank truck was not in use he frequently kept it there. This was 
mutually convenient for him and the defendant, because Hopkins would 
not have to drive 28 miles to Rocky Mount to get it. The defendant in 
paragraph seven in his answer in each of the three actions says: “No 
issue is raised as to the authority of Hopkins to have the tank in his yard 
on December 1st and December 2nd 1951.” 

Hopkins had never been given any instructions by the defendant with 
regard to safety valves, vents or anything else connected with the truck, 
except to be careful in driving it; nor had he been required to inspect, or 
have inspected the dome cap, vents or valves. During the time he drove 
this tank ear, it had not been inspected to his knowledge. For the last 
3 or 4 weeks Hopkins drove this truck, he noticed after unloading the 
gas, when he went to refill it by unlocking the dome cap and moving it 
around to raise the lid, the lid would jump up almost high enough to stand 
straight up, blown up from pressure inside. He knew nothing about the 
amount of pressure that would cause the fusible plugs in the cap to 
operate. 

Late Sunday afternoon on 2 December 1951 Oliver Hopkins’ three 
small boys, Dexter aged 8, Duane aged 7, Don aged 13, and their first 
cousin, a small boy named Harold Whitley, just prior to the explosion, 
were playing in the yard, but not near the tank truck. About 5:15 p. m. 
the same afternoon the tank truck suddenly exploded, tearing out the 
front and rear walls of the tank, but not disturbing at all the dome cap 
and safety devices installed thereon for the purpose of eliminating such 
an explosion. The three Hopkins boys and the Whitley boy were killed 
by the explosion. The bodies of Duane and Don Hopkins were found 
about 30 or 40 feet from the tank truck; the body of Dexter Hopkins was 
torn in two—-half of his body was found about 100 yards from the tank 
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truck, and the other half about 200 yards from it. The tank truck was 
parked, just before it exploded, in the Hopkins yard 478 feet from the 
center of the highway. There were two small Peean trees between the 
tank truck and the highway. 

On cross-examination Oliver Hopkins testified ‘ne knew his son Don 
and Harold Whitley had cap pistols before the explosion; after the explo- 
sion someone found cap pistols, or some parts of them, out across the field; 
that afternoon his wife went to an airport just across the road, and found 
a cap pistol. 

Plaintiff introduced in evidence from paragraph one of the further 
answer in the Don Hopkins Case several sentences which are summarized 
as follows: The dome cap on top of the tank, used to pour gasoline in the 
tank, has a hinged hd which can be closed, and fastened down. On top 
of the hd and leading through it were two fusible plugs, designed to meet 
requirements of the Interstate Commerce Commission and to melt in case 
of heat sufficiently high to produce danger of explosion. In the center of 
the dome cap there was a vent with valve to permit air or gas to go into 
or pass out of the tank. When gasoline was withdrawn, air would pass 
through the vent into the tank to replace the withdrawn gasoline. If 
casoline in the tank expanded, as a result of heat, atr would pass through 
the vent outward. Normal pressure within the tauk would be released, 
when the pressure exceeded one pound to the square inch. If gases should 
be generated faster than the small vent could relieve them, as in case of 
fire, then the central plunger in the vent would open when the pressure 
reached six pounds per square inch, providing a larger opening for relief 
of pressure. In the midst of the part of the answer offered in evidence 
appears this sentence: “These plugs met the requirements of the Inter- 
state Commerce Commission.” The next sentence iu the answer reading: 
“They played no part in the explosion,” the plaintiff did not introduce 
in evidence, 

The defendant’s evidence tended to show these facts. Just before dark 
Earl M. Stevens passed by Oliver Hopkins’ home in an automobile on the 
highway, saw the tank truck parked in the yard; “there were two children 
on top of the tank and one so small he couldn’t quite get on the back, 
trying to climb on the back end of the truck.” The larger boy had the 
dome lid on the tank truck open, and was kneeling down at the dome lid. 
The other boy was walking up to the dome lid. The defendant’s name 
was on the door of the tank truck in large letters. Earl M. Stevens heard 
at Bailey of the explosion that afternoon, and went to the scene. 

Van Matthews, Coroner of Nash County, arrived at the scene of the 
explosion between 7:00 and 8:00 p.m. that night. From his inspection 
with a flashlight he saw inside the exploded tank snudge—“it was more 
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or less oil soot—just a skim.” At the scene of the explosion he found a 
cap within 5 feet of the tank, that had been fired from a cap pistol or 
some other instrument. He found a roll of caps in the pocket of the dead 
body of Duane Hopkins. 

The next day an employee of the defendant looked at the exploded tank. 
The inside was dry and smutty. The tank truck or tank trailer that 
exploded was of approved type in general use in the oil transportation 
business. The rising of the lid, when the locking mechanism of the dome 
cap is released is normal—how far it rises depends on temperature, 
whether hot or cold. 

Dr. Frederick Phillips Pike, who was held by the trial court to be an 
expert in chemical engineering, gave testimony for the defendant tending 
to show the following. In response to hypothetical questions describing 
the exploded tank as shown by the evidence he said it would be to him 
strong evidence of a detonation, which is an extremely violent explosion, 
separate and distinct from the small bursting of a tank of low pressure. 
A detonation must be caused by the oxidation of air, and cannot be caused 
by decomposition of gasoline alone; that any hot spark or any part of a 
cap explosion can cause a detonation. That in his opinion, if the jury 
found the tank exploded some 30 hours after it was drained blowing out 
the two ends of the tank with such violence that a child standing nearby 
was thrown a distance of 180 yards, such an explosion could not have been 
caused otherwise than by fire being brought in contact with the fumes in 
the tank. Gas alone itself will not detonate; there must always be oxygen. 
It is well known that fire will strike off gasoline and oxygen brought 
together. There is a tremendous difference between gasoline vapors by 
themselves and gasoline—air mixtures. He has seen gasoline by itself 
under pressure of 8000 pounds per square inch and 900 degrees F., which 
will make pipes containing it glow red at night, which did not detonate. 

At the close of all the evidence the defendant renewed his motion for 
judgment of nonsuit in each case, which the court allowed. 

From judgment signed in each case in accord therewith the plaintiff 
appealed assigning error. 


Cooley & May and Arthur C. Bernard for Plaintiff, Appellant. 
Battle. Winslow & Merrell for Defendant, Appellee. 


Parker, J. The plaintiff assigns as error, based on his exceptions Nos. 
37 and 38, the trial court’s sustaining the defendant’s objections to two 
questions asked Dr. John Chamblee. Dr. Chamblee is health officer of 
Nash County; a doctor of medicine, licensed to practice his profession, 
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who had studied chemistry two years at college. Dr. Chamblee was 
offered by the plaintiff as a layman, who had studied chemistry, and not 
as an ¢xpert; and as a man who was familiar with the type of cargo tank 
truck such as exploded in the ineeauit ease. Dr. Chamblee was asked this 
hypothetical question in substance: assuming that the jury should find 
that the tank truck was unloaded of its gasoline around noon on Saturday, 
the tank drained, all the known openings closed and fastened; that it was 
taken to Rocky Mount, was washed and greased, and thereafter driven to 
the Hopkins’ yard where it remained about 30 hours; that it was not 
exposed to any outside fire producing agency, and around 5:15 p. m. on the 
next day violently exploded, did he have an opinion satisfactory to him- 
self as to what caused the explosion? The court sustained defendant’s 
objection to the question, which is the basis of plaintiff’s exception No. 
37. Dr. Chamblee, if permitted to answer, would have replied: in his 
opinion the explosion would be caused from spontaneous combustion on the 
inside of the tank. Dr. Chamblee was then asked, considering his famil- 
larity with this type tank, if he had an opinion as to what would cause an 
explosion of an empty tank recently emptied of gasoline, eliminating any 
external causes. If permitted to answer, over defendant’s objection, he 
would have given the same answer he did to the hypothetical question. 
This is plaintiff’s exception No, 38. 

In both of these questions Dr. Chamblee was asked to give his opinion 
upon facts not within his personal knowledge—in other words to give 
expert testimony. These questions present this question: was Dr. Cham- 
blee better qualified than the jury to form an opinion from these facts ? 
This Court has said in Patrich 2. Treadwell, 222 N.C. 1, 21 S.E. 2d 818: 
‘it would seem that the proper test is whether additional light can be 
thrown on the question under investigation by a person of superior learn- 
ing, knowledge or skill in the particular subject, ore whose opinion as to 
the inferences to be drawn from the facts observed or assumed is deemed 
of assistance to the jury under the circumstances.” (Ttalies ours), 

A witness to be competent as an expert must be shown to be skilled or 
experienced in the business, profession or science to which the subject 
relates, though there is no exact requirement as to the mode by which such 
knowledge, skill or experience has been acquired. S. 2. Smith, 221 N.C. 
278, 20 S.E. 2d 313; 20 Am. Jur., Evidence, Sec. 784; Stansbury N. C. 
Evidence, See. 183; Wigmore on Evidence, Third Ed., See. 1923. 

Dr. Chamblee by education, training and experience is well qualified as 
a physician to give an opinion which would be likely to aid a jury to a 
correct conclusion as to the diseases and ills constantly threatening and 
affecting humanity. Tlowever, it does not appear that Dr. Chamblee is 
qualified by education, training or experience to express an opinion as an 
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expert witness as to the cause of the explosion in this case. The rulings 
of the trial court as to this assignment of error were correct. 

The plaintiff assigns as error the refusal of the trial court, over defend- 
ant’s objection, to hold that Herman Baker had qualified as an expert 
witness for plaintiff, and the refusal of the trial court to permit him, over 
defendant’s objection, to say where he kept his cargo tank trucks, how he 
loaded and unloaded them, and to express an opinion upon assumed facts. 
This assignment of error is based on his exceptions Nos. 39-48, both inclu- 
sive. Herman Baker has been an o11 distributor 32 years, and is familiar 
with the equipment he uses. The record is bare of any evidence that 
Herman Baker by his business, knowledge, trade or experience is qualified 
to glve an opinion as an expert witness as to the explosion in this case. 
The plaintiff contends Herman Baker’s evidence was excluded under an 
erroneous view of the law, citing Pridgen v. Gibson, 194 N.C. 289, 139 
S.E. 443. It is a far ery from the facts in that case and in this. In the 
Pridgen Case it was held error for the trial court to hold as a matter of 
law that a general practitioner of medicine could not qualify as an expert 
to give his opinion in a personal injury case for alleged malpractice, 
though he had not specialized as an oeulist. This exceptive assignment 
of error 1s overruled. 

This brings us to a consideration of plaintiff’s assignment of error as 
to the trial court allowing defendant’s motions for judgments of nonsuit 
in all three cases, made at the close of all the evidence. We do not con- 
sider the defendant’s evidence on such a motion, unless favorable to the 
plaintiff, except when not in conflict with plaintiff’s evidence, it may be 
used to explain, or make clear the evidence of the plaintiff. Harrison 
v. R. R.. 194 N.C, 656, 140 S.E. 598; Rice vr. Lumberton, 235 N.C. 227, 
69 S.E. 2d 543; Polunsky v. Ins, Asso., 258 N.C, 427, 78 S.E. 2d 213. 

“Everybody knows that a lighted match will ignite kerosene or fuel 
oil.” Jennings v. Oil Co., 206 N.C. 261, 173 S.E. 582. It is common 
knowledge that gasoline is highly inflammable. American Owl Co. v. 
Nicholas, 156 Va. 1,157 S.E. 754. “It is a matter of general knowledge 
that gasoline is highly volatile, and gives off fumes and vapors which 
readily ignite when in the proximity of a flame.” Bradley v. Fowler, 210 
S.C. 231, 42 S.E. 2d 234. Webster’s New Collegiate Dictionary (1949) 
gives as one definition of the word cap: “a pereussion cap; also a small 
piece of paper containing an explosive charge, used in toy pistols.” It is 
common knowledge that the firing of a cap pistol, or the explosion of a 
cap by such pistol, emits a spark, and that a spark will ignite gasoline or 
gasoline fumes or vapors. 

Judicial notice is not limited by the actual knowledge of any individual 
judge or court. Judges may inform themselves, or refresh their memo- 
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ries, from standard works of reference, though it is settled law that the 
mere appearance of facts therein does not entitle them to judicial notice, 
unless they are such as to be part of common knowledge. 20 Am. Jur., 
Evidence, sections 21 and 22; Siemen’s Estate, 346 Pa. 610, 31 A. 2d 280, 
153 A.L.R. 483, writ of certiorari denied in 320 U.S. 758, 88 L, Ed. 452. 

The plaintiff contends in his brief: (a) there was no positive and direct 
evidence which indicated any definite explanation for the explosion, save 
what could be inferred from the evidence that the defendant was negli- 
gent, and failed to exercise due care in the operation and maintenance of 
the tank truck; (b) that the front and back ends of the tank truck were 
ripped out, but the dome cap was not dislodged, but was closed and 
securely fastened, and the evidence discloses that safety devices in the 
dome cap were defective in that the fusible plugs did not melt or blow out 
as it was intended they should to prevent explosion; (c) it is common 
knowledge that tank trucks do not ordinarily explode when properly 
Inspected, supervised and operated, whether loaded or not, that this tank 
truck was in the sole control of defendant, “and, therefore, the evidence 
in this case discloses a typical background for the doctrine of res ipsa 
loquitur’: the plaintiff cites in his brief Howard v. Texas Co., 205 N.C. 
20, 169 S.E. 832. 

The plaintiff’s uncontradicted evidence shows that the Hopkins boys, 
who were killed, and Harold Whitley shortly before the explosion were 
playing in the yard where the tank truck was, though not near it, when 
Oliver Hopkins went in his house. He was in the house at the time of the 
explosion. Don Hopkins and Harold Whitley had cap pistols before the 
explosion; after the explosion cap pistols, or some parts of them, were 
found out across the field; that afternoon his wife went to an airport just 
across the road, and found a cap pistol, 

Without considering defendant’s evidence that she Coroner of Nash 
Sounty found a cap that had been fired from a cap pistol or some other 
instrument within 5 feet of the tank; that a roll of caps was in the pocket 
of the dead body of Duane Hopkins, it is our opinion that the evidence 
offered by plaintiff 1s not sufficient, when most liberally construed, and 
giving to him the benefit of every reasonable inference to be drawn there- 
from, to carry the cases to the jury that the explosion was caused by any 
negligence of the defendant in the operation and maintenance of the tank 
truck, or that the safety devices on the tank truck were defective, and 
that the allowing of the motions for judgments of nonsuit in each case 
was proper, unless the doctrine of res ipsa loqguitur applies. It is to be 
noted that plaintiff states in his brief there was no direct and positive 
proof which indicated any explanation for the explosion, except such as 
could be inferred from the evidence. There is an utter want of direct 
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proof that any safety devices on the tank truck were defective. Cases 
cannot be submitted to a jury on speculations, guesses or conjectures. 
Negligence is not presumed from the mere fact someone is killed. Wills 
v. Moore, 219 N.C. 25, 12 S.E. 2d 661. 

Upon all the facts disclosed by the evidence “more than one inference 
can be drawn from the evidence as to the cause” of the explosion, and 
“the existence of negligent default 1s not the more reasonable probability, 
and the proof of the occurrence, without more, leaves the matter resting 
only in conjecture.” Therefore the doctrine of res ipsa loquitur does not 
apply, because the cases fall within the exceptions pointed out in Springs 
v. Doll, 197 N.C. 240, 148 S.E. 251; Jennings v. Oil Co., supra; Boone 
v. Matheny, 224 N.C. 250, p. 258, 29 S.E. 2d 687 (see also Lamb v. Boyles, 
192 N.C, 542, 185 S.E, 464; Dail v. Taylor, 151 N.C, 284, 66 S.E. 135): 
rather than within the typical explosion cases, such as Hloward v. Texas 
Co., supra. 

Considering plaintiff’s evidence, and defendant’s evidence, which is not 
in conflict with it, but tends to explain and make clear plaintiff’s evidence, 
it would seem that the tank truck was not under the exclusive control of 
the defendant, and the doctrine of res ipsa loquitur is not applicable, 
because the cases fall within another exception to the rule as set forth in 
Springs v. Doll, supra; see Saunders v. KR, B., 185 N.C, 289, 117 S.E. 4; 
Smith v. Oil Co., 239 N.C. 360, 79 S.E. 2d 880. This would seem to be 
true, without considering at all defendant’s evidence tending to show that 
two children were on top of the tank of the truck, and the larger boy had 
the dome lid on the tank truck open, and was kneeling down at it. 

The remaining assignment of error discussed in plaintiff’s brief relates 
to the exclusion of evidence as to funeral expenses. From what we have 
said above the exclusion of this evidence was harmless. 

The untimely deaths of these four, fine young boys present a case of 
stark, heart breaking tragedy. We have the utmost sympathy for the 
bereaved parents, but it is our duty “to keep the law in calmness made.” 

The judgments entered in the Superior Court are 

Affirmed. 
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Ww 


DeEcEASED, VY. NORTH CAROLINA RAILROAD COMPANY anp SOUTH- 
ERN RAILWAY COMPANY. 


(Filed 28 April, 1954.) 
Pleadings § 15— 
Upon demurrer a pleading will be liberally construed with a view to 
substantial justice between the parties. G.S. 1-151. 


Same— 
A demurrer admits the facts alleged in the pleading and relevant infer- 
ences of fact deducible therefrom, but does not admit legal inferences or 
conelusions of law. 


. Negligence § 1— 


Negligence is the failure to exercise proper care in the performance of 
some legal duty which defendant owes the injured party under the circum- 
stances in which they are placed. 


Negligence § 5— 

In order to be actionable, negligence must be the proximate cause of 
injury, which is that cause which produces the injury in econtinuous 
sequence and without which it would not have occurred, and one from 
which any man of ordinary prudence could have foreseen that some injury 
or harm would probably result. 


Same— 
Foreseeability does not require that the particular injury should have 
been foreseeable. 


Negligence § 94%— 

A person is not required to anticipate negligence on the part of others, 
but in the absence of anything which gives or should give notice to the 
contrary, May assume, and act on the assumption, that others will exercise 
ordinary care for their own safety. 


Same— 


A party does not forfeit his right to assume that others will exercise 
ordinary care for their own safety because such party is not altogether 
free from negligence on his own part. 


Railroads § 5— 

The engineer of a train is entitled to assume, and act on the assumption 
even until the very moment of impact, that trespassers or licensees on the 
track will use their faculties for their own protection and leave the track 
in time to avoid injury in the absence of anything which gives or should 
give him notice that such trespassers or licensees are not in possession of 
their strength or faculties or are unable to extricate themselves from their 
dangerous position. 


Same— 
A trespasser or licensee on the track is under duty to look as well as 
listen for the approach of a train, and the fact that a train traveling in one 
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direction creates so much noise that a trespasser or licensee on the other 
track cannot hear a train approaching from the opposite direction does not 
place the duty upon the engineer of that train to anticipate that the tres- 
passer or licensee will negligently fail to look and step off the track in 
time to avoid injury, in the absence of anything which gives or should give 
notice to the contrary. 


10. Negligence § 10: Railroads § 5— 


The doctrine of last clear chance does not apply to a trespasser or 
licensee struck upon the tracks of a railroad when there is nothing to put 
the engineer upon notice that such trespasser or licensee is not in the 
apparent possession of his faculties. 


11. Railroads § 5— 


12 


A railroad company owes the duty of ordinary care to avoid injury to 
persons on highways or private premises near its tracks by objects thrown, 
projecting or falling from trains. 


Railroads §§ 4, 5—Railroad company held not liable to person near 
track struck by body hurled through the air by impact with engine. 


Plaintiff’s allegations were to the effect that his intestate was standing 
near defendant’s track where it crossed a street at grade, waiting with 
others for the passing of a freight train on the far track of the crossing, 
that another pedestrian was standing on the near track watching the pass- 
ing train with his back toward a passenger train approaching from the 
opposite direction on the near track, that the noise of the freight drowned 
the noise of the approaching passenger train, and that the passenger train 
struck this pedestrian and hurled his body 25 feet through the air, so that 
it strnek intestate, who was standing off the right of way, breaking her 
neck and causing instant death. Held: Demurrer was properly sustained, 
notwithstanding plaintiff’s allegations of negligence on the part of the 
railroad company in regard to excessive speed of the passenger train and 
the failure of the engineer to keep a proper lookout, since upon the facts 
alleged, the engineer cannot be held to the duty of anticipating that the 
pedestrian, apparently in full possession of his faculties, would not look as 
well as listen, and see the approaching passenger train in time to leave 
the track before impact, and therefore the complaint fails to state facts 
upon which foreseeability as an essential element of proximate cause could 
be predicated. 


The duty of an engineer to keep a proper lookout is germane only when 
the doctrine of last clear chance is applicable. 


AppEAL by the plaintiff from Pless, J., October Term 1953 of Ca- 
BARRUS. 
Civil action to recover damages for wrongful death, heard on demurrer. 
The plaintiff in his complaint alleges in substance: One, plaintiff is 
the duly appointed, acting and qualified administrator of the estate of 
Estelle A. Boone, who was killed 27 November 1952; and this action was 
commenced 7 May 1958. Two, the North Carolina Railroad Company 
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(hereafter called Carolina R. R. Co.) and the Southern Railway Com- 
pany (hereafter called the Southern) are railroad corporations. Three, 
Carolina R. R. Co, owns a railroad track from Goldsboro to Charlotte, 
which track passes through Concord, where plaintiff's intestate was killed ; 
and in 1895 it leased this track with all its equipment, all its rights of 
transportation and all its property to the Southern for 99 years, which 
lease is duly recorded. Pour, McGill Street, one of the main streets of 
Concord, crosses the railroad tracks of defendants at right angles; Gibson 
Mill, which at the time was in operation with several hundred employees 
working on three shifts, is located at the southwest intersection of this 
street with the railroad tracks. Five, where this street crosses the rail- 
road tracks, the tracks are straight in each direction north and south for 
about one mile; the tracks approaching the crossing from the north are 
downgrade; at the crossing are double tracks—the track to the east for 
northbound trains, the one to the west for southbound trains; electrical 
signal devices to warn of approaching trains are placed at this crossing. 
Six, at the northwest intersection of this street ancl the railroad tracks is 
a small embankment obstructing the view to the north of a southbound 
train of a person standing outside of or near the yard gates of Gibson 
Mill; the embankment does not obstruct the view of the engineer of a 
southbound train as to the crossing and its surrounding area. Seven, 
about 11:05 p. m., 27 November 1952, a large number of employees of 
Gibson Mill finished the second shift, and left the plant, walking east on 
MeGuill Street to the crossing; at the time a freight train of the Southern 
was passing over the crossing going north, causing the electric signal 
device to signal “stop”; plaintiff's intestate stopped just outside of the 
gate at the Gibson Mill yard, and well to the west of the southbound 
track; the passing freight train and electric warning signal device “were 
making a terrific noise”; a large number of the mill employees were 
gathered on the west side of the southbound track waiting for the freight 
train to pass; Walter Nance stopped on the southbound track, while the 
freight train was passing, and was looking south at the end of the freight 
train with his back to the north. Fught, at this time a southbound pas- 
senger train of Southern, behind its schedule, running 75 to 90 miles an 
hour, with the engineer not keeping a proper lookout, not making noise 
sufficient to be heard above the noise of the freight train, without giving 
any warning signal, without reducing its speed and with the freight train 
passing over the crossing in an opposite direction proceeded into and over 
the crossing. Nine, the passenger train struck Walter Nance hurling his 
body upon plaintiff’s intestate standing just outside of the mill gate, 
breaking her neck and causing instant death. Ten, the engineer could 
not stop his train until he reached the passenger station about one and 
one-half miles from the crossing. 
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The plaintiff alleges as negligence the acts of the engineer above set 
forth, and further alleges that the engineer of the passenger train failed 
to exercise due care in approaching the crossing with Walter Nance stand- 
ing on the track with his back to the north “when to collide with said 
Walter Nance would imperil the lives of persons to the west of said track 
waiting to cross same”; that these acts were the proximate cause of his 
intestate’s death. 

The defendants demurred to the complaint on the ground that it does 
not state facts sufficient to constitute a cause of action. 

The court below sustained the demurrer, and the plaintiff excepted 
and appealed. 


A. W. Calloway, Jr., and L. E. Barnhardt for Plaintiff, Appellant. 
Hartsell & Hartsell and William L. Mills, Jr., for Defendants, Appel- 
lees. 


Parker, J. Plaintiff has based his right to recover solely on the 
ground of negligence. His complaint must be liberally construed with a 
view to substantial justice between the parties. G. 8S. N. C. 1-151; Cox 
v. Freight Iines, 236 N.C. 72, 72 S.E. 2d 25. The demurrer admits the 
truth of factual averments well stated, and such relevant inferences as 
may be deduced therefrom, but it does not admit any legal inferences or 
conclusions of law asserted by the pleader. McKinney v. High Point, 
237 N.C. 66, 74 S.E. 2d 440, 

Actionable negligence in the Instant case does not exist, unless “there 
has been a failure to exercise proper care in the performance of some 
legal duty which the defendants owed” plaintiff’s intestate, “under the cir- 
cumstances in which they were placed”; and unless “such negligent 
breach of duty was the proximate cause” of intestate’s death—“a cause 
that produced the result in continuous sequence and without which it 
would not have occurred, and one from which any man of ordinary 
prudence” could have reasonably foreseen that some injury or harm 
would probably result from his act or omission under all the facts as they 
existed. Whitt v. Rand, 187 N.C. 805, 123 S.E. 84; Mills v. Moore, 219 
N.C, 25, 12 S.E. 2d 661; Hammett v. Miller, 227 N.C. 10, 40 S.E. 2d 
480; Afikeal v. Pendleton, 237 N.C. 690, 75 S.E. 2d 756; Hart v. Curry, 
238 N.C. 448, 78 S.E. 2d 170. 

Foreseeability does not require the negligent person should have been 
able to foresee the particular injury precisely as in fact it occurred, or to 
anticipate the particular consequences actually flowing from his act or 
omission. Tart v. Curry, supra; Drum v. Miller, 1385 N.C. 204, 47 S.E. 
491, 65 L.R.A. 890; 108 Am. St. Rep. 528; 38 Am. Jur., Negligence, 
Sec. 62. 


156 IN THE SUPREME COURT. [240 
Boone v. R. R. 


When the result complained of is not reasonably foreseeable in the 
exercise of ordinary care under all the facts as they existed, an essential 
element of actionable negligence is lacking. Roberson v. Taxi Service, 
Inc., 214 N.C, 624, 200 S.E. 363; Newell v. Darnell, 209 N.C. 254, 183 
S.E. 374, 

“One is not under a duty of anticipating negligence on the part of 
others, but in the absence of anything which gives or should give notice 
to the contrary, a person is entitled to assume, and to act on the assump- 
tion, that others will exercise ordinary care for their own safety, .. .” 
65 C. J. S., Neghgence, Sec. 15. The quoted words appear in 45 C. J., 
Negligence, See. 86, and are quoted from that work in Tysinger v. Coble 
Dairy Products, 225 N.C. 717, 86 S.E. 2d 246; Hobbs v. Queen City 
Coach Co., ibid, p. 323, 84 S.E. 2d 211. See Cow v. Freight Lines, supra, 
where a large number of our cases are cited; 38 Am. Jur., Negligence, 
See. 192, A party does not forfeit his right to act on this assumption, be- 
Ward v. R, RB. 167 N.C, 148, 83 SVE. 326; Treadwell v. R. R., 169 N.C. 
supra, 

It is well settled law in this jurisdiction that when an engineer of a 
train sees trespassers or licensees, who are in apparent possession of their 
strength and faculties, and who are not in such a position that they are 
unable to extricate themselves from a dangerous position, on the track 
ahead of him, the engineer of the train having no information to the con- 
trary, he is not required to stop his train or even slacken its speed, for 
the reason that he may assume until the very moment of impact that the 
pedestrian will use his facilities for his own pretection and leave the 
track in time to avoid injury. The trespasser or licensee must look, as 
well as hsten. Beach v. R, [t., 148 N.C, 153, 61 S.E. 664; Abernathy v. 
Rk. #., 164 N.C. 91, 80 S.E. 421; Redmon v. R. R., 195 N.C. 764, p. 769, 
143 S.E. 829; Way v. RB. B., 207 N.C. 799, 178 S.E. 571. 

In Syme v, R. R., 113 N.C. 558, 18 S.E. 114, the track of the defend- 
ant’s railroad ran parallel and in a few feet of the track of another rail- 
road company; the deceased was walking on defendant’s track in front of 
an engine and tender backing in the same direction deceased was going; 
an engine drawing a long freight train on the neighboring track was 
“exhausting heavily” as it passed the deceased, and while it was passing 
deceased, defendant’s engine ran over deceased killing him. Counsel for 
plaintiff did not contend plaintiff’s intestate was deficient in any of his 
senses, or wanting in physical or mental powers; but they did contend 
that the engineer must have seen the long freight train, known that its 
engine was “exhausting heavily,” so as to render intestate as insensible to 
the approach of the other train, as if he had been deaf. The court stated 
it was intestate’s duty to look as well as listen, and the engineer was justi- 
fied in assuming that intestate would clear the track to save himself from 
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harm, and said: “We are of the opinion that there was no evidence of 
want of ordinary care on the part of the defendant.” 

The speed of the on-coming train or the fact that an engine on another 
track is exhausting steam, or other disturbing noise is being made, which 
is calculated to drown the nolse of an approaching train, does not put on 
the engineer of the approaching train the duty of anticipating that a 
person on the track in front of him will negligently fail to look and to 
step off the track in time to avoid injury, in the absence of anything 
which gives or should give notice to the contrary. High v. R. R., 112 
N.C. 385, 17 S.E. 79; Beach v. &. R., supra; Abernathy v. R. R., supra; 
Ward v. R. R., 167 N.C, 148, 83 S.E. 326; Treadwell v. R. R., 169 N.C. 
694, p. 698, 86 S.E. 617. 

In Wyrick v. R. B., 172 N.C, 549, 90 S.E, 563, plaintiff’s intestate was 
a school girl on her way to school with other girls on a dirt road alongside 
defendant’s right-of-way, and seeing a traln approach went upon the 
track in an intervening cut; the other girls climbed the side of the cut 
avoiding injury; intestate while leaving the track for a place of safety 
caught her foot on a switch rod, and was struck and killed by defendant’s 
train. The court after stating that a person apparently in possession of 
his faculties and in no difficulty will leave the track to avoid harm, and 
that the engineer has a right to assume this until the last minute said: 
“There ig no evidence in this case of any substantive negligence upon the 
part of the engineer, which would justify a verdict against the defendant 
on the first issue.” 

The doctrine of last clear chance does not apply to trespassers and 
licensees upon the tracks of a railroad who, at the time, are in apparent 
possession of their strength and faculties, and nothing to the contrary ap- 
pearing, the engineer is under no duty under such cireumstances of anticl- 
pating that such persons will negligently fail to seek a place of safety. 

vedmon v. R. R., supra, where the cases are cited. 

In Trinity & BL V. Ry. Coa. v. Blackshear, 106 Texas 515, 172 S.W. 
544, L. R. A. 1915D, 278, the railroad was negligent in allowing spikes 
holding the rails to be loose or to lie on the ground, but the court held that 
the railroad could not foresee that a rapidly moving train would pick up 
a spike and hurl it 50 feet into a field striking Blackshear, who was there 
ploughing; that the railroad was not negligent, and not liable for the 
injury it caused. 

In Shaffer v. Minneapolis, St. P. dS. S. MW. Ry. Co., et al, 156 Wis. 
485, 145 N.W. 1086, plaintiff was injured in her house 147 feet from a 
railroad crossing, by a piece of iron being hurled through a window of 
the house striking her caused by a collision at the crossing of a train and 
threshing and boiler outfit. The court held there must have been some 
lack of ordinary care on the railroad’s part to subject it to liability, and 
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they found no such evidence in the record. See slso Welch v. L. &N. 
R. R. Co., 163 Ky. 100, 173 S.W. 838; Cincinnati, H. & D, Ry. Co. v. 
Hahn, 4 Ohio App. 327; Clardy v. Southern Ry, Co., 112 Ga. 387, 37 
S.E. 99. 

A railroad company owes the duty to use ordinary care to avoid injur- 
ing persons on highways or private premises near its tracks. It appears 
that most of the eases involving this principle of law arise from objects 
thrown, projecting or falling from trains, However, before the railroad 
company can be held liable, there must have been actionable negligence 
on its part. 75 C. J. S., Railroads, Sec. 984; 112 A. L, R. Annotation 
850, et seg.; LC. & N. R. RB. Co. v. Haden, 122 Ky. 818, 938 S.W. 7, 
6 L. R. A. CN.S.) 581 and ease note p. 581. 

Applying the law above stated to the facts alleged in the complaint and 
such relevant inferences as may be deduced therefrom, we reach this 
result. There is no allegation in the complaint that Walter Nance was 
not in full possession of his mental and physical faculties, or that he was 
in any difficulty on the track. The complaint alleges he was standing on 
the track. Under the facts alleged the engineer of defendant’s train had 
the right to assume until the moment of impact that Walter Nance would 
look and step off the track to a place of safety, and the engineer did not 
forfeit this right because under the facts alleged in the complaint, and 
admitted to be true by the demurrer, he failed to give any signals of the 
train’s approach—the complaint alleges that the electric warning signal 
device and the passing freight train were making a terrific noise that 
“would prevent the said Walter Nance and othevs from observing the 
approaching of said passenger train;” the train was travelling 75 to 90 
miles per hour; that the engineer failed to keep a proper lookout. It 
would seem that the failure to keep a proper lookout subjects a railroad 
to lability only in those cases where the doctrine of Jast clear chance 
arises. [High v. R. R., supra. 

To take the position the defendants could foresee that Walter Nanee, a 
man apparently in full possession of all his faculties, in no difficulty, and 
standing on a live railroad track would negligently fail to perform his 
duty of looking, and to exercise ordinary care for his own safety by step- 
ping off the track to a place of safety; that Walter Nance would remain 
on the track until the train struck him, and that his body would be hurled 
through the air about 25 feet striking plaintiff’s intestate well to the west 
of the southbound track and just outside of the gate to the mill, killing 
her instantly, would require of the defendants omniscience, and make the 
defendants insurers of the safety of those near their tracks. 

We find in the complaint, most liberally construed, and with every 
factual averment therein, and all relevant inferences to be deduced there- 
from admitted to be true by the demurrer, no allegations of any actionable 
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negligence against the defendants in the killing of Walter Nance and 
plaintiff’s intestate. 

The bizarre and tragic death of the intestate was proximately caused 
by the negligence of Walter Nance. The trial court was correct in sus- 
taining the demurrer. 


Affirmed. 


LESLIE A. FARFOUR v. MIMOSA GOLF CLUB, INC., anp MORGANTON 
HOLDING COMPANY, INC. 


(Filed 28 April, 1954.) 


1. Games and Exhibitions § 3— 


The owner and operator of a golf course are not insurers of the safety 
of their patrons, but like the owner or operator of any place of amusement 
for paying patrons, are under duty to exercise ordinary care to keep the 
premises safe for public use for the purpose for which designed, but are 
not liable for mishaps, accidents or misadventures not due to negligence. 


2. Same— 


The evidence disclosed that defendants maintained a hole for water hose 
connection between the green of the ninth hole and the ball washer on the 
near side of the tenth tee, that there was a private roadway or path 
between the ninth green and the tenth tee, but that the hole for water hose 
connection was not on this roadway or path but was on uncut land and was 
surrounded by long grass. Held: The owner and operator of the golf 
course were under no duty to anticipate that patrons would travel in the 
area of the water hose connection, and were under no duty to guard against 
possible injury to patrons by reason of the maintenance of the hole. 


3. Same— 


Plaintiff’s evidence tended to show that he parked his “caddy cart” in 
the tall grass between the ninth green and the tenth tee, that after driving 
off the tenth tee he went over to get his caddy cart, and, while looking 
where his ball had gone, grabbed his car and stepped in a hole maintained 
for water hose connection. The evidence further tended to show that while 
there had been a cover over this hole, no cover was over it at the time, 
und that while the hole was partly obscured by tall grass, it could have 
been seen had plaintiff looked where he was going. Held: The evidence 
discloses contributory negligence on the part of plaintiff barring recovery 
as a matter of law. 


ERVIN, J., dissents. 


AppEAL by plaintiff from Nettles, J., at September-October Term, 
1953, of BurxKe. 

Civil action to recover for personal injury sustained by plaintiff on 
1 October, 1952, in the course of playing a game of golf, when he stepped 
into a hole,—with bell-topped terra cotta pipe casings about twelve inches 


160 IN THE SUPREME COURT. [ 240 
Farroun v. GoLF Cius. 


in circumference, located on the right of the ninth green and to the right 
of the tenth tee (“as you play off the tees”), maintained by defendants as 
a part of the system for watering greens and tees of the Mimosa golf 
course, allegedly hidden in the grass, uncovered, and without guard rail, 
as result of concurrent negligence of defendants. 

From the pleadings, portions of which were offered in evidence by 
plaintiff upon the trial in Superior Court, all as shown in the record on 
this appeal, it appears that these pertinent facts are admitted: 1. Each 
of defendants is a North Carolina corporation with principal office in the 
town of Morganton, N.C. 

2. Pursuaut to the objects and powers for which the defendant corpo- 
rations were organized, the Morganton Holding Company, Inc., became 
the owner of a large tract of land ineluding an 18-hole golf course, near 
Morganton, N. C., which it leased to the Mimosa Golf Club, Ine., for 
several years prior to and on 1 October, 1952, under the terms of which 
the lessor contracted and agreed to maintain said premises as a golf course 
consisting of 18 holes of play and other related “acilities. Defendants 
maintained said premises as a public amusement, and same were used by 
lessee as a place of amusement for its Invitees including club members 
paying fixed fees or dues, and the general public upon payment of green 
fees for each day of use. And lessor contracted with lessee to maintain 
the premises for such uses. 

3. The lessee, for several years prior to and on 1 October, 1952, offered 
said premises for such use to such invitces upon the payment of the fees 
above mentioned, and in consequence of such offering, said premises were 
continuously so used. 

The record on this appeal also discloses that upon the trial in Superior 
Sourt plaintiff offered evidence tending to show as of 1 October, 1952: 
That he was. and for three or more years had been a dues-paying member 
of the defendant Mimosa Golf Club, Inc., which entitled him to the privi- 
lege of playing golf on the Mimosa course; that he had played golf there 
about three years,—quit for a year, and had started again for about three 
or four months,—usually playing twice a week; that he was pretty famil- 
iar with the layout of the course, knew there were eighteen greens, and 
saw the grass and knew the necessity of the greens being watered, and 
knew that these greens were watered, but, quoting him, “it was not my 
business how they got watered”; and that he did not know there was a 
hole at each green for water hose connection, and, again quoting plaintiff, 
“did not see that hole in my life until I saw it afterwards.” 

And there is evidence that there were water connections there “at 
different places”; and that “they are not where you drive off, not on the 
greens, tees and fairway.” 
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Plaintiff further offered evidence tending to show that on the right of 
the tenth tee there is a “ball washer” where players usually wash their 
golf balls; and that the water hole, referred to as being located on the 
right of the ninth green, and to the right of the tenth tee, as one witness 
stated, “sets out from the ball washer’”—6, 8 or 10 feet away, in that 
portion of the land lying between the green and the tee,—“‘it is not in the 
front, it is not afairway; it is not in the rough,” but had grass growing 
up and around the top of the exposed tile. 

And plaintiff testified that “there is a private road and path leading up 
to the tee where the players usually walk”; that he was using a caddie 
cart (that is, a two-wheeled upright cart equipped with a holder for bag 
and clubs on the platform of it, and propelled by the player either pulling 
or pushing it as suits him); that he put his caddie cart where he usually 
put it,—out of the way. 

Plaintiff, testifying, gave this narrative: “I was playing there October 
1, 1952—playing golf with Dr. Hamer, Dr. Arney and Emory Benfield. 
We had proceeded to the ninth hole and had started driving off the tenth 
hole ... From the time I left the ninth hole, I walked in between the 
ball washer and the hole, and left my caddie cart there and went on to the 
tenth tee... Emory Benfield had a caddie cart and the two doctors a 
caddie. We teed oif—-my ball going to the right as it usually does,— 
Emory Benfield to the left and the two doctors in the center .. . As we 
were finishing teeing off, Emory Benfield turned to the left and the two 
doctors down the center of the fairway. I went over to my caddie cart, 
I grabbed it and started with my right foot and stepped into this hole. 
I naturally looked down to see what I had gotten in there. When I 
stepped into it my knee popped. I did not fall—I only stepped into it, 
partially turning my foot ... I went on ahead and found my ball... 
Immediately after I stepped into the hole, I looked around and looked 
into what I had stepped in. I saw a depression, a water hole covered with 
grass and a lot of dead leaves and bottles in the hole, and that was my 
first glance into the hole . . . the hole did not have a cover... there 
was not any fence or rail around the hole, or any warning.” 

Again, plaintiff testifying on cross-examination, said: “I came over 
from the tee where I had driven off and took hold of the cart,—started off 
with it. I grabbed it and was pulling it. I was locking where the ball 
was gone and where the doctors were.” 

And, on re-direct examination, plaintiff continued by saying: “Before 
I got hold of the cart I was looking where the ball went, first, and got the 
cart and started off to it. I was walking toward the cart before I got it. 
I grabbed the cart and turned and stepped right into the hole.” 

Plaintiff testified further that “the hole was not obvious.” On the 
other hand, several of his witnesses testified that it was readily observable, 
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if one only looked,-—‘‘vou would be bound to see it.” And, in the language 
of the caddie master, “When going by you can see it if you look,—would 
pay attention.” 

Evidence offered by plaintiff also tends to show that there were covers 
for the water holes; that within 30 to 50 days prior to 1 October, 1952, 
the hole in question was seen to be open, no protection over it,-nothing 
except the grass to keep one from seeing it; that sometimes grass was over 
it, and sometines not; that the height of grass about and prior to October 
1952 would vary from two to four inches; that the “rough” is never at 
any particular height—that would depend on when it was mowed, and 
how much rain had occurred. 

When plaintiff rested his case, defendants, and each of them, moved 
for judgment as of nonsuit. The motions were a:lowed, and judgment 
in accordance therewith was entered. Plaintiff excepted thereto, and 
appeals to Supreme Court, and assigns error. 


Edw. M, airfield for plaintiff, appellant. 
Mull, Patton d& Craven for defendants, appellees. 


Wixsornek, J. The principal assignment of error presented on this 
appeal is based upon exception to the ruling of the trial court in granting 
defendants’ motion for judgment as of nonsuit. 

While historians tell us that the game of golf was played in Scotland 
more than five hundred years ago, and while there have been actions at 
law to recover damages for injuries sustained by persons on or near golf 
courses when hit by golf balls in flight when driven in play, the attorneys 
for the parties to this appeal fail to point out. and our own search of 
digests and annotations of decided cases fails to reveal, any case where a 
patron of a golf course has sued to recover damages for injury sustained 
as result of stepping into any kind of hole on or about a golf course. 

However, a quotation from the Scottish court, found in decisions in the 
United States, may provide a thoughtful reason (Campion v. Chicago 
Landscape Co,, 295 Ill. App. 225,14 N.E. 2d 879). The quotation pur- 
ports to come from Andrew «. Sterenson, 18 Seot. L. T. 581. It reads: 
“The risks of accident in golf are such, whether from those playing behind 
or from those mecting the player on crossing his line of play, that in my 
opinion no one is entitled to take part in a game without paying any 
attention to what is going on around and near him, and that when he 
receives an injury which by a little care and diligence on his part might 
have been eseaped, he should not be entitled to claim damages for that 
injury.” 

But be that as it may, guidance may be had in our own decisions and 
in general principles of law in respect to the duty and liability of an 
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owner of a place of amusement to patrons thereof, and in respect to duty 
of a patron regarding his own safety. 

As to the owner, the general rule is that he is not an insurer of the 
safety of patrons, but he owes to them only what, under particular cir- 
cumstances, is “ordinary” or “reasonable” care. See Anno, 22 A.L.R. 
610, citing among other cases, Hallyburton v. Burke County Fatr Asso, 
119 N.C. 526, 26 S.E. 114, 88 A.L.R. 156, and Smith v. Cumberland 
Agric, Society, 168 N.C, 346, 79 S.E. 632, Ann. Cas. 1915 B, p. 544. See 
also Everett v. Goodwin, 201 N.C, 734, 161 S.E, 316; Hiatt v. Ritter, 
993 N.C. 262, 25 S.E. 2d 756; Patterson v. Lexington, 229 N.C. 637, 50 
S.E. 2d 900; Revis v. Orr, 284 N.C, 158, 66 S.E. 2d 652, and cases cited. 

In Smith v. Agricultural Society, supra, the Court quotes this as the 
rule of liability: “The owner of a place of entertainment is charged with 
an affirmative, positive obligation to know that the premises are safe for 
the public use, and to furnish adequate appliances for the prevention of 
injuries which might be anticipated from the nature of the performance, 
and he impliedly warrants the premises to be reasonably safe for the 
purpose for which they are designed.” See 38 Cyc. 268. To like effect is 
the decision in Hiatt v. Ritter, supra. 

And in Everett v. Goodwin, supra, Brogden, J., for the Court, wrote 
that the duty imposed by law upon the owner of a golf course “to exercise 
ordinary care in promulgating reasonable rules for the protection of per- 
sons who rightfully use the course, and furthermore to exercise ordinary 
care in seeing that the rules so promulgated for the protection of players 
are enforced. The owner of a golf course is not an insurer, nor is such 
owner liable in damages for mishaps, accidents and misadventures not 
due to negligence.” 

Moreover, in Patterson v. Lexington, supra, an action in which plain- 
tiff sought to recover damages sustained by her while attending a baseball 
game in the park owned by defendant city and used by defendant Baseball 
Club as result of a fall when she stepped in a hole on an embankment 
where she chose to sit, this Court in opinion by Devin, J., later C. J., had 
this to say: “Baseball is an outdoor game. Those who operate a park 
appropriate for playing this game for the entertainment of spectators, 
as shown by evidence in this case, would not be expected to maintain the 
grass-covered slopes of an embankment on which some spectators chose 
to sit entirely free from roughness or unevenness or slight depressions. 
Defendants were not insurers of the safety of those who entered their 
park but were only held to the obligation of exercising due care to prevent 
injury which reasonably could have been foreseen and to give warning of 
hidden perils or unsafe conditions ascertainable by reasonable inspection,” 
eiting cases. 
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In the light of these principles, applied to ease in hand, the defendants 
owed the duty to plaintiff, and those who for pay enjoyed the privilege of 
playing golf on the Mimosa course to exercise ordinary care to see that 
the course is maintained in a reasonably safe condition for the purpose 
for which it is designed, that is, for playing golf. 

The question then arises as to whether, under the evidence in this case, 
the place where the water hole here involved is located is a part of the 
course designed for the playing of golf. 

Turning to a glossary of technical terms used in the game of golf found 
in Encyclopedia Britannica, Vol. 10, 14 Ed., p. 503, the “course” is “the 
terrain over which the game is played. All ground on which play is per- 
mitted, including fairway, rough, hazards and putting greens.” 

“Fairway” is “the expanse of ground, extending in whole or in part 
from the tee to the putting green, especially prepared for play with excel- 
lent turf on which the grass is kept out.” 

“Rough” is “the ground to left and right of the fairway; also at times 
intervening between the tee and fairway, on which vegetation is allowed 
to grow without being cut.” 

“Hazard” is “the limited space or area in which the privileges of play 
are restricted, including bunkers, water courses, ponds, sand, ete., also 
recognized roadways and path.” 

“Green” is the “putting green” around the holes. “The tee,” also 
termed “teeing ground” is “the place marked as the limit, outside of 
which it is not permitted to drive the ball off.” 

In the Encyclopedia Americana, Vol. 18, at page 37, referring to 
“golf,” it is said: “The object of the game is to knock the ball from an 
established starting point to a designated finishing point in the fewest 
possible strokes. Golf is played on a course or links, which consist usually 
of nine or eighteen holes. <A hole, designating a unit of play, consists of 
a starting point, or teeing ground, a finishing place, or putting green, 
and the intervening area. Rules of the game recognize four-part division 
of the course: (1) Teeing ground, (2) through the green, (3) hazards, 
und (4) putting green. Markers placed on an area especially prepared 
for teeing, deterinine the limits of the teeing ground. Putting green is 
also a specially prepared area, in the surface of which is cut a hole four 
and one-fourth inches in diameter. The area within a radius of the hole 
of 60 feet, except hazards, is putting green. Hazards are ditches, creeks, 
ponds, roads and bunkers. A bunker, which is an artificial hazard, is a 
hole or depression . . . and is usually covered with sand. Bunkers are 
also called sand traps. Through the green is the whole area between the 
teeing ground and the putting green, except hazards. It includes both 
fairway and rough. The former applies to that part of the area on which 
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the turf is specially prepared for play. The balance, except hazards, is 
rough.” 

And the New Funk & Wagnall’s Encyclopedia, p. 5870, states: “Golf, 
an outdoor game, played on a stretch of ground known as a course or links 
by two or more players, each player using a small, hard, white ball which 
he propels by means of specially designed clubs. The object of the game 
is to drive the ball around the course, using as few strokes as possible, and 
playing successively from the beginning or ‘tee’ to the end or ‘cup’ of each 
of the eighteen sections, known as ‘holes’ into which the course is divided 
... The players begin at the first ‘tee,’ a level area of turf or sand, 
generally raised slightly above the surrounding terrain, and each player 
successively drives his ball onto the ‘fairway’ or main part of the course, 
a strip of land on which the grass has been cut to provide a good lie for 
the ball. On either side of the fairway is an area left in its wild or 
natural state... At the far end of the fairway is the ‘green,’ an area of 
closely cropped grass surrounding the cup... .” 

Similar definitions to those in the encyclopedias may be found in 
Webster’s International Dictionary. 

Hence, in the light of these well established and generally recognized 
definitions of golf terms, and of the rules of the game of golf, applied to 
the evidence offered by plaintiff, as shown in the case on appeal, it 
appears that the place where the water hole here involved was located 1s 
no part of the terrain designed for playing the game of golf. Too, it was 
beyond the area of the ball washer. And elsewhere there was a private 
road and path leading from the ninth green to the tenth tee. Therefore, 
it would seem, and the Court holds that defendants, the owner and oper- 
ator of the golf course, were under no duty to anticipate that patrons 
would travel in the area of the water hole and to guard against possible 
injury to them by reason of the hole. 

But in any event, the evidence clearly indicates that plaintiff was negli- 
gent, and that his negligence, at least, contributed to the injury and 
damage of which he complains. He chose not to follow the road and path 
where players usually walk in going from the ninth green to the tenth 
tee. Rather, he chose to take a short cut from the ninth green to the tenth 
tee, and en route to park his caddie cart at a place in high grass. This 
necessitated his return to the cart, and that he take off from that point 
rather than from the front of the tee. Moreover, his own statement 
clearly indicates that he was intent upon locating the spot at which his 
ball was last seen. He says: “I was looking where the ball was gone.” 
“Before I got hold of the cart I was looking where the ball went, first,” 
that he “grabbed” the cart, turned and started with his right foot and 
stepped into the hole. Then it was that he first glanced into the hole. 
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Thus, in either aspect of the case, judgment as of nonsuit was properly 
entered. 
Affirmed. 


Ervin, J., dissents. 


STATE OF NORTH CAROLINA Ex Ret. UTILITIES COMMISSION vy. 
THURSTON MOTOR LINES, INC., Witson, NorTH CAROLINA. 


(Filed 28 April, 1954.) 


1. Utilities Commission § 2— 
The Utilities Commission is a creature of the Legislature with only that 
authority which is vested in it by statute, which authority it may exercise 
only in accord with the standards prescribed by law. 


2. Carriers § 4— 


Motor carriers of freight in intrastate commerce who exchange freight 
in the course of delivery are not only given authorizy but are required to 
establish joint rates, and may provide for the division of revenues derived 
from such shipments by contract, subject only to the limitation that the 
contract shall not unduly prefer or prejudice any of the participating 
carriers. G.S. 62-121.28 (2). 


3. Same: Utilities Commission § 2—Authority of Commission to interfere 
with contractual division of revenue from interchanged freight. 


The Utilities Commission is given authority to intervene and vacate a 
contract for division of revenue from interchanged freight between two 
intrastate motor carriers only upon its finding after hearing that the con- 
tractual agreement between the carriers for the division of revenue from 
such shipments is, or will be unjust, unreasonable and inequitable, or unduly 
preferential or prejudicial as between the contracting earriers, and when 
an order is entered by the Commission without such jurisdictional finding, 
the cause must be remanded. <A finding merely that the Commission does 
not accept the contractual practice of the carriers as being equitable is 
insufficient. G.S. 62-121.28 (5). The provisions of G.S. 62-121.28 (2), giv- 
ing the Commission discretionary power to prohibit the establishment of 
joint rates, is inapplicable. 


4, Contracts § 26— 


A contract executed by persons sui juris who have the legal right to con- 
tract may be vacated or annulled by a stranger thereto, even though the 
stranger be a State agency, only in the manner and method provided by 
law. 


ApprEAL by defendant from -Vimochs, J., December Term 1958, Waxe. 
Error and remanded. 

Investigation of a controversy existing between Thurston Motor Lines, 
Ine., hereinafter referred to as Thurston, and Helms Motor Express, Inc., 
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hereinafter referred to as Helms, as to the division of joint rates or 
charges for the transportation of freight interchanged between the two 
carriers, instituted by the Utilities Commission, 

The controversy relates primarily to shipments transported by Helms 
from Charlotte, N. C., to Raleigh, N. C., where they are transferred to 
Thurston for delivery at points in northeastern North Carolina. 

On 19 August 1946 Thurston and Helms entered into a written agree- 
ment for the division of freight charges collected on shipments of freight 
interchanged between the two carriers. Neither party has canceled the 
agreement as therein authorized, and it has remained in full force and 
effect since it was executed. 

The parties also had an informal agreement relating to shipments 
originating at points served by both but to be delivered in territory served 
by only one of them. Under this agreement, when a shipment originates 
at a point served by both, but is to be delivered in territory served only 
by Thurston, and is “picked up” by Helms and interchanged with Thurs- 
ton at a base point for final delivery, or vice versa, the delivering carrier 
receives all the freight charges. 

In April 1951 the Utilities Commission granted Thurston a franchise 
to transport freight between Charlotte on the one hand and points and 
places on its line in eastern North Carolina east of U. S. Highway 1 (not 
including Raleigh) to the Virginia State line and on and north of U.S. 
Highway 70 from Raleigh to the Atlantic. Helms already held a fran- 
chise under which it originated shipments in Charlotte destined for points 
in said territory. It interchanged such shipments at Raleigh for delivery 
at the destination point. Since said franchise was granted to Thurston, 
Helms’ customers in Charlotte deliver to its pick-up truck shipments to 
be delivered to points within Thurston’s territory above described. Helms 
transports these shipments to Raleigh where it interchanges with Thurs- 
ton for final delivery. Thurston has been insisting that the “delivering 
carrier takes all” agreement applies to these shipments. As much more 
freight moves east from Charlotte than from east to west to points served 
by Helms, but not by Thurston, Helms has been protesting and settlement 
between the two carriers has been delayed. 

The Utilities Commission took note of the controversy and, being of 
the opinion the situation was against the public interest, instituted an 
investigation. Hearings were had which culminated in the order entered 
by it in this proceeding. 

The Commission found certain facts including the following: 

“The agreement as executed provides that it shall remain in full force 
and effect, beginning September 1, 1946, until cancelled by either party 
by giving thirty days’ notice in writing to the other party. There is no 
evidence that the agreement has been cancelled. There is evidence, how- 
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ever, that the delivering carrier, which can originate the traffic and trans- 
port it directly to its destination, but does not, takes all the revenue even 
though it performed a service only from the interchange point to destina- 
tion, a local point on the delivering carrier. This appears to be a general 
understanding between these lines; however, this Commission does not 
accept such a practice as being equitable.” | 

“Upon consideration of the facts in this proceeding and of the manner 
of dividing revenues, the Commission finds that the divisions of joint 
rates, charges, and revenues on traffic transported by Helms Motor Ex- 
press, Inc., and Thurston Motor Lines, Inc., based on first-class rate pro- 
rate, are just, reasonable and equitable, and are not unduly preferential 
or prejudicial as between Helms Motor Express, Inc. and Thurston Motor 
Lines, Ine.” 

It thereupon ordered: “that Helms Motor Express, Inc. and Thurston 
Motor Lines, Ine. divide joint rates, charges and revenues accruing on 
traffic transported jointly by said carriers on basis of a first-class rate 
prorate.” 

Thurston petitioned for a rehearing. The petiticn was denied and it 
appealed to the Superior Court. When the appeal came on for hearing 
in the court below, the judge presiding affirmed the crder of the Commis- 
sion. Thurston excepted and appealed. 


Lucas, Rand & Rose and Ruark, Young & Moore for appellant. 
J. Ruffin Bailey for Helms Motor Express, Inc. 


Barnuint, C. J. If the Utilities Commission possessed authority to 
enter the order which is the subject matter of this appeal, we might well 
affirm. The record discloses a controversy between Thurston and Helms 
that warranted the investigation instituted by the Commission. Its find- 
ings of fact--except as to whether the shipments involved in this contro- 
versy are subject to solicitation—are supported by competent evidence, 
and it is not made to appear that the Commission acted arbitrarily, ca- 
priciously, or in disregard of law in entering the order from which Thurs- 
ton appealed. 

But the state of the record is such that we must withhold decision on 
the merits and remand the cause for further findings of fact which are 
jurisdictional in nature. | 

The Utilities Commission is a creature of the Legislature. It may 
exercise only such authority as is vested in it by statute. And such 
authority must be exercised by it in accord with the standards prescribed 
by law. Coastal Highway v. Turnpike Authority, 237 N.C. 52, 74 S.E. 
2d 810; Board of Trade v. Tobacco Co,, 235 N.C. 737, T1 S.E. 2d 21; 8. ve. 
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Harris, 216 N.C, 746, 6 S.E. 2d 854; Hospital v. Joint Committee, 234 
N.C. 673 (concurring opinion, p. 684), 68 S.E. 2d 862. 

The rights of motor truck carriers of freight, and the power and 
authority of the Utilities Commission in respect to the division of charges 
made for the transportation of freight, where there has been an inter- 
change of such freight between two carriers in the process of delivery, are 
prescribed in G.S, 62-121.28. The pertinent parts of said section read as 
follows: 

“(2) Except under special conditions and for good cause shown every 
common earrier by motor vehicle authorized to transport general com- 
modities over regular routes shall establish reasonable . . . joint rates, 
charges, and classifications with other common carriers by motor vehicle 
. . « In case of joint rates and charges between common carriers of any 
class or kind whatsoever, it shall be the duty of the carriers parties thereto 
to establish . . . just, reasonable, and equitable divisions thereof as 
between the carriers participating therein, which shall not unduly prefer 
or prejudice any of such participating carriers.” 

“(5) Whenever, after hearing, upon complaint or upon its own initia- 
tive the Commission is of the opinion that the divisions of joint rates or 
charges applicable to the transportation of property in intrastate com- 
merce by common carriers by motor vehicle . . . are or will be unjust, 
unreasonable, inequitable, or unduly preferential or prejudicial as be- 
tween the carriers parties thereto (whether agreed upon by such carriers 
or any of them or otherwise established), the Commission shall by order 
prescribe the just, reasonable, and equitable division thereof to be re- 
ceived by the several carriers; ... The order of the Commission may 
require the adjustment of divisions between the carriers in accordance 
with the order from the date of filing the complaint or entry of order of 
investigation or such other dates subsequent as the Commission finds 
justified, and in the case of joint rates prescribed by the Commission, the 
order as to divisions may be made effective as a part of the original 
order.” 

Thus it appears that carriers of freight in intrastate commerce who 
exchange freight in the course of delivery not only may but they “shall” 
establish reasonable joint rates and “just, reasonable, and equitable divi- 
sions thereof as between the carriers participating therein .. .” 

The practices, agreements and contracts thus authorized and required 
relate to the division of the revenue derived by carriers from shipments 
interchanged in the course of delivery. The one condition attached to the 
right to so contract is the provision that the contract “shall not unduly 
prefer or prejudice any of such participating carriers.” 

But common carriers are guasi-publiec corporations. A contract be- 
tween two or more of them respecting the division of revenue might well 
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one of the parties to the contract, or in some other manner. Therefore, 
the Legislature vested in the Utilities Commission avithority, either upon 
complaint filed or on its own initiative, to investigate contracts and agree- 
ments providing for the divisions of revenue; to vacate such agreements; 
and to establish reasonable and equitable divisions thereof. 

The authority thus conferred upon the Commission, however, is not 
the unlimited blanket power to vacate and set aside agreements duly and 
lawfully made by parties possessing the capacity to contract. 

When and only when, after hearing, 1t is made to appear to the satis- 
faction of the Commission, and it finds as a fact, that the agreed basis of 
division of revenue derived from interchanged shipinents is or “will be 
unjust, unreasonable, inequitable, or unduly preferential or prejudicial 
as between the carriers parties thereto...” may it intervene, vacate 
the existing arrangement or agreement and substitute a reasonable and 
just basis for division of its own choosing. 

This is the finding which vests 1t with the power to modify, vacate, or 
set aside the arrangement, agreement, or contract under attack. Common 
carriers and all other corporations and all persons sui juris have the legal 
right to contract, and a contract, once made, may be vacated or annulled 
by a stranger thereto, even though it be a State agency, only in the man- 
ner and method provided by law. 

We are advertent to the fact the Commission found or concluded that 
it “docs not accept such a practice as being equitable.” But this anemic, 
negative finding is a far ery from the positive conclusion required by the 
statute and is wholly insufficient to vest the Commission with authority 
to vacate the existing agreement between Helins and ‘Thurston and substi- 
tute its own plan of division. It could not accept. Neither did it reject. 
This will not suffice. 

It follows that the order entered by the Commission and the judgment 
of the court below affirming the same must be vacated. The cause is 
remanded with direction that the proceeding be sent back to the Commis- 
sion for further proceeding in accord with this opinion. 

If the Commission finds as a fact that the written agreement and infor- 
mal understanding or custom existing between Helms and Thurston is 
“unjust, unreasonable, inequitable, or unduly preferential or prejudicial 
as between the carriers parties thereto,” it may vacate such contract and 
agreement and prescribe the rule for division contained in its former 
order or such other rule as may appear to it to be resxonable and just. 

We are advertent to the provision contained in G.S. 62-121.28 (2) 
which reads as follows: “Upon investigation and for good cause, the 
Commission may, in its discretion, prohibit the establishment of joint 
rates or services.” But that provision does not affect the question here 
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presented. In the first place it relates to the establishment of joint rates— 
not to the division of revenue. In the second place, the decision to pro- 
hibit such rates is to be made “in the discretion” of the Commission with- 
out any rule or standard to guide it. Whether this is an unlawful delega- 
tion of authority—for want of a standard prescribed by the Legislature— 
we do not decide. It must remain an open question until it is properly 
presented for decision. 

For the reasons stated this cause is remanded for further proceedings 
in accord with this opinion. 

Error and remanded. 


STATE v. BETTY McCLAIN. 


(Filed 28 April, 1954.) 
1. Criminal Law § 29b— 

The general rule is that in a prosecution for a particular crime, the State 
cannot offer evidence tending to show that the accused has committed 
another distinct, independent, or separate offense, even though the other 
offense is of the same nature as the crime charged. 


2. Same— 


Evidence disclosing the commission by the accused of a crime other than 
the one charged is admissible when the two crimes are parts of the same 
transaction, and by reason thereof are so connected in point of time or 
circumstance that one cannot be fully shown without proving the other. 


8. Same— 


Where a specific mental intent or state is an essential element of the 
crime charged, evidence may be offered of such acts or declarations of the 
accused as tend to establish the requisite mental intent or state, even 
though the evidence discloses the commission of another offense by the 
accused. 


Where guilty knowledge is an essential element of the crime charged, 
evidence may be offered of such acts or declarations of the accused as tend 
to establish the requisite guilty knowledge, even though the evidence re- 
veals the commission of another offense by the accused. 


5. Same— 

Where the accused is not definitely identified as the perpetrator of the 
crime charged and the circumstances tend to show that the crime charged 
and another offense were committed by the same person, evidence that the 
accused committed the other offense is admissible to identify him as the 
perpetrator of the crime charged. 
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6. Same— 


Where evidence tends to prove a motive on the part of the accused to 
commit the crime charged, it is admissible, even though it discloses the 
commission of another offense by the accused. 


7. Same— 


Evidence of other crimes is admissible when it tends to establish a com- 
mon plan or scheme embracing the commission of a series of crimes so 
related to each other that proof of one or more tends to prove the crime 
charged and to connect the accused with its commission. 


8. Same— 

In prosecutions for erimes involving illicit sexual acts of a consensual 
character between the same parties, it is permissible for the State to intro- 
duce evidence of both prior and subsequent acts of like nature as corrobo- 
rative or explanatory proof tending to show the mutual disposition of the 
participants to engage in the act and rendering it more probable that the 
act relied on for conviction occurred. 


9, Same— 


In prosecutions for continuing offenses, evidence cf other acts than that 
charged is generally admissible to corroborate or explain the evidence 
showing the act charged. 


10. Same— 


Since evidence of other crimes is likely to have a prejudicial effect on 
the fundamental right of the accused to a fair trial, the general rule of 
exclusion should be strictly enforced in all cases where it is applicable. 


11. Prostitution § 2— 


In this prosecution for prostitution and occupying a building for the pur- 
pose of prostitution, G.S. 14-204, the State introduced evidence that defend- 
ant engaged in illicit intercourse with prosecuting witness for hire at cer- 
tain places, and was permitted to introduce evidence over defendant’s 
objection that some hours after the last assignation, defendant surrepti- 
tiously invaded the hotel room of the prosecuting witness in another build- 
ing and took from it by larceny a sum of money. Held: The introduction 
of evidence tending to show defendant’s guilt of lareeny constitutes preju- 
dicial error entitling her to a new trial. 


APPEAL by defendant from farris, 7., and a jury, at December Term, 
19538, of WAKE. 

Criminal prosecution for engaging in prostitution and occupying a 
buulding for the purpose of prostitution contrary to G.S, 14-204. 

The cause was tried de novo in the Superior Court on the appeal of the 
defendant from the City Court of Raleigh, 

The State offered evidence tending to show that on two successive after- 
noons in October, 1953, the defendant Betty McClain made assignations 
with its witness Bolling, and engaged in sexual intercourse with him for 
hire at places in the City of Raleigh other than the hotel where he was 
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lodging; that Bolling terminated his last assignation with the defendant 
between 5:30 and 6:00 o’clock on the second afternoon, and repaired to 
his hotel room, where he soon took to his bed in a rather groggy state; and 
that about three hours later the defendant surreptitiously invaded Boll- 
ing’s hotel room and took from it by larceny approximately $135.00, 

The testimony relating to the supposed larcenous act of the defendant 
was admitted over her exception. 

The defendant did not take the stand. She called other persons as wit- 
nesses, and elicited from them evidence challenging the validity of the 
State’s case. 

The jury returned a general verdict of guilty, and the trial judge 
entered a single judgment sentencing the defendant to imprisonment as 
a misdemeanant for twelve months. The defendant excepted and ap- 
pealed, assigning the admission of the testimony relating to her supposed 
larcenous act and other rulings of the trial judge as error. 


Attorney-General McMullan and Assistant Attorney-General Love for 
the State. 

W. Brantley Womble, J. Allen Harrington, and McDermott & Cameron 
for defendant. 


Ervin, J. The defendant emphasizes the assignment of error based on 
the admission of the testimony indicating that she committed another 
distinct crime, to wit, larceny, several hours after her last assignation 
with the State’s witness Bolling. 

The general rule is that in a prosecution for a particular crime, the 
State cannot offer evidence tending to show that the accused has com- 
mitted another distinct, independent, or separate offense. S. v. Fowler, 
230 N.C. 470, 53 S.E, 2d 853; S. vw. Choate, 228 N.C. 491, 46 S.E. 2d 476; 
S.v. Godwin, 224 N.C. 846, 32 S.E. 2d 609; 8S. v. Wilson, 217 N.C. 128, 
7 S.E. 2d 11; 8S. v, Lee, 211 N.C. 826, 190 S.E, 234; 8. v. Jordan, 207 
N.C. 460, 177 S.E. 333; 8. ». Smith, 204 N.C. 638, 169 S.E. 230; 8. 1. 
Beam, 184 N.C. 730, 115 S.E. 176; 8S. v. Beam, 179 N.C. 768, 108 S.E. 
370; 8. v. Barrett, 151 N.C, 665, 65 S.E. 894; S. v. McCall, 181 N.C. 798, 
49 S.E. 894; S. vo. Graham, 121 N.C. 628, 28 S.E. 409; S. v. Frazer, 
118 N.C, 1257, 24 S.E. 520; 8. v. Lyon, 89 N.C. 568; S. v. Shuford, 69 
N.C. 486; S. wv. Vinson, 68 N.C. 835; Stansbury on North Carolina 
Evidence, section 91. This is true even though the other offense is of the 
same nature as the crime charged. S. v. Jeffries, 117 N.C, 727, 23 S.E. 
163; 20 Am. Jur., Evidence, section 309; 22 C.J.S., Criminal Law, sec- 
tion 682. 

The general rule rests on these cogent reasons: (1) “Logically, the 
commission of an independent offense is not proof in itself of the commis- 


174 IN THE SCPREME COURT. | 240 
STATE v. McC Latn. 


sion of another crime.” Shajfner v. Commonwealth, 72 Pa. 60, 13 Aim. R. 
649; People v, Molineux, 168 N.Y. 264, 61 N.E. 286, 62 L.R.A. 193. (2) 
Evidenee of the commission by tue accused of erimes unconnected with 
that for which he is being tried, when offered by the State in chief, vio- 
lates the rule which forbids the State initially to attack the character of 
the accused, and also the rule that bad character may not be proved by 
particular acts, and is, therefore, inadinissible for that purpose. State v. 
Simborshi, 120 Conn, 624, 182 A. 221; State v. Barton, 198 Wash, 268, 88 
P. 2d 385. (3) “Proof that a defendant has been guilty of another crime 
equally heinous prompts to a ready acceptance of and belief in the prose- 
cution’s theory that he is guilty of the crime charged. Its effect is to 
predispose the mind of the juror to believe the prisoner guilty, and thus 
effectually to strip him of the presumption of iimocence.” State v. 
Gregory, 191 S.C, 212, 4 S.E. 2d 1. (4) “Furthermore, it is clear that 
evidence of other crimes compels the defendant to meet charges of which 
the indictment gives him no information, confuses him in his defense, 
raises a variety of issues, and thus diverts the attention of the jury from 
the charge immediately before it. The rule may be said to be an appli- 
eation of the principle that the evidence must be confined to the point in 
issue in the case on trial.” 20 Am. Jur., Evidence, section 309. See, also, 
in this connection these North Carolina cases: S. v. Fowler, 230 N.C. 
470, 53 S.E. 2d 853; 8S. v. Beam, 184 N.C. 730, 115 S.E. 176; S. v, Fowler, 
172 N.C. 905, 90 S.E. 408. 

The general rule excluding evidence of the commission of other offenses 
by the accused is subject to certain well recognized exceptions, which are 
said to be founded on as sound reasons as the rule itself. 22 C.J.S., Crim- 
inal Law, section 683. The exceptions are stated in the numbered para- 
graphs, which immediately follow. 

1. Evidence disclosing the commission by the accused of a crime other 
than the one charged is admissible when the two crimes are parts of the 
same transaction, and by reason thereof are so connected in point of time 
or circumstance that one cannot be fully shown without proving the 
other. S. v. Matheson, 225 N.C. 109, 88 S.E. 2d 590; S. v. Harris, 228 
N.C. 697, 28 S.E. 2d 232; S. v. Leonard, 195 N.C. 242, 141 S.E. 736; 
S.v. Mitchell, 198 N.C. 796, 188 S.E. 166; 8S. », Dail, 191 N.C. 231, 131 
S.E. 573; 8. v. O'Higgins, 178 N.C. 708, 100 S.E, 488; S. v. Davis, 177 
N.C. 578, 98 S.E. 785; S. v. Wade, 169 N.C. 306, 84 S.E. 768; 8. v. 
Adams, 138 N.C. 688, 50 S.I. 765; S. v. Hullen, 183 N.C, 656, 45 S.E. 
513; S.v. Mace, 118 N.C, 1244, 24 S.E. 798; 8. v. Weaver, 104 N.C. 758, 
10 S.E. 486; S. v. Thompson, 97 N.C. 496, 1 S.E. 921; 8S. v. Gooch, 94 
N.C. 987; 8S. vo. Murphy, 84 N.C. 742; Stansbury on North Carolina 
Evidence, section 92; 20 Am. Jur., Evidence, section 311; 22 C.J.S., 
Sriminal Law, section 663. 
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2. Where a specific mental intent or state is an essential element of the 
crime charged, evidence may be offered of such acts or declarations of the 
accused as tend to establish the requisite mental intent or state, even 
though the evidence discloses the commission of another offense by the 
accused, S. v. Smith, 237 N.C. 1, 74 S.E. 2d 291; S. v. Birchfield, 235 
N.C. 410, 70 S.E. 2d 5; S. vo. Summerlin, 282 N.C. 333, 60 S.E. 2d 322; 
S.v. Lowry, 231 N.C. 414, 57 S.E. 2d 479; S. v. Bryant, 231 N.C. 106, 
55 S.E. 2d 922; 8S. v. Davis, 229 N.C. 886, 50 S.E. 2d 87; 8. v. Edwards, 
224 N.C. 527, 31 S.E. 2d 516; S. v. Colson, 222 N.C, 28, 21 S.E. 2d 808; 
S. v. Batson, 220 N.C. 411, 17 S.E. 2d 511, 139 A.L.R, 614; 8. v. Smoak, 
213 N.C. 79, 195 S.E. 72; 8. ». Ray, 212 N.C. 725, 194 S.E. 482; 8. 2. 
Batts, 210 N.C, 659, 188 S.hk. 99; S. «. Horne, 209 N.C, 725, 184 S.E. 
470; 8S. v. Hardy, 209 N.C. 83, 182 S.E. 831; 8. v. Ferrel, 205 N.C. 640, 
172 S.E. 186; 8. v. Miller, 189 N.C. 693, 128 S.E. 1; 8. v. Pannil, 182 
N.C, 838, 109 S.E. 1; 8. v. Crouse, 182 N.C. 835, 108 S.E. 911; S. ». 
Haywood, 182 N.C, 815, 108 S.E. 726; 8. v. Stancil, 178 N.C. 683, 100 
S.E. 241; S. v. Semons, 178 N.C. 679, 100 S.E, 239; S. v. Leak, 156 N.C. 
643, 72 S.E. 567; 8. v. Boynton, 155 N.C. 456, 71 S.E. 341; S. v. Plyler, 
1538 N.C, 680, 69 SB, 269; 8.x. Hight, 150 N.C. 817, 68 S.E. 1043; 9. 2. 
Register, 183 N.C, 746, 46 SE. 21; 8. v. Walton, 114 N.C. 783, 18 S.E. 
945; S.v. White, 89 N.C. 462; 8S. v. Murphy, supra; 8. v. Gailor, 71 N.C. 
88, 17 Am, 8. R. 3; Stansbury on North Carolina Evidence, section 92; 
20 Am. Jur., Evidence, section 313; 22 C.J.S., Criminal Law, section 686. 

3. Where guilty knowledge is an essential element of the crime charged, 
evidence may be offered of such acts or declarations of the accused as tend 
to establish the requisite guilty knowledge, even though the evidence 
reveals the commission of another offense by the accused. S. v. Bryant, 
supra; 8S, v. Smoak, supra; S. v. Ray, 209 N.C. 772, 184 S.E. 836; 8. v. 
Panni, supra; 8S. v. Mincher, 178 N.C, 698, 100 S.E. 339; 8S. v. Winner, 
153 N.C. 602, 69 S.E. 9; S.v. Wurphy, supra; 8. v. Twitty, 9 N.C. 248; 
Stansbury on North Carolina Evidence, section 92; 20 Am. Jur., Evi- 
dence, section 313; 22 C.J.S., Criminal Law, section 685, 

4, Where the accused is not definitely identified as the perpetrator of 
the crime charged and the circumstances tend to show that the crime 
charged and another offense were committed by the same person, evidence 
that the accused committed the other offense is admissible to identify him 
as the perpetrator of the erie charged. S. v, Summerlin, supra; 8. v. 
Biggs, 224 N.C. 722. 32 S.E. 2d 852; 8S. +. Tate, 210 N.C. 613, 188 S.E. 
91; S.v, Flowers, 211 N.C, 721, 192 S.E. 110; 8S. «. Ferrell, supra; S. v. 
Miller, supra: S. v. Griffith, 185 N.C, 756, 117 S.E. 586; S. ve. Spencer, 
176 N.C. 709, 97 S.E. 155; 8. cv. Tullen, supra; S. v. Weaver, supra; 
S.v. Thomonson, supra; Stansburv on North Carolina Evidence, section 
92; 20 Am. Jur., Evidence, section 312; 22 C.J.S., Criminal Law, section 
684. 
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5. Where evidence tends to prove a motive on the part of the accused 
to commit the crime charged, it is admissible, even though it discloses the 
commission of another offense by the accused. S. v. Birchfield, supra; 
S. v. Oxendine, 224 N.C, 825, 32 S.E. 2d 648; 8S. v. LeWevers, 216 N.C. 
494,5 S.E. 2d 552; S. ve. Smoak, supra; 8. v. Miller, supra; S.v. Griffith, 
supra; S.v. Brantley, 84 N.C. 766; 8.7, Morris, 84 N.C. 756; Stansbury 
on North Carolina Evidence, section 92; 20 Am. Jur., Evidence, section 
313; 22 C.J.S., Criminal Law, section 687. 

6. Evidence of other crimes is admissible when it tends to establish a 
common plan or scheme embracing the commission of a series of crimes 
so related to each other that proof of one or more tends to prove the crime 
charged and to connect the accused with its commission. S. v. Smoak, 
supra; S, v. Batts, supra; S. v. Flowers, supra; S.v. Miller, supra; 8. v. 
Pannil, supra; S. v. Staneill, supra; S.v. Boynton, supra; Stansbury on 
North Carolina Evidence, section 92; 20 Am. Jur., section 314; 22 C.J.S., 
Criminal Law, section 688. Evidence of other crimes receivable under 
this exception is ordinarily admissible under the other exceptions which 
sanction the use of such evidence to show eriminal intent, guilty knowl- 
edge, or identity. 

7. In prosecutions for crimes involving illicit sexual acts of a con- 
seusual character between the same partics, it is permissible for the State 
to introduce evidence of both prior and subsequent acts of like nature 
as corroborative or explanatory proof tending to show the mutual dispo- 
sition of the participants to engage in the act and readering it more prob- 
able that the act relied on for conviction oecurred. S. v. Broadway, 157 
N.C. 598, 72 S.E. 987; S. v. Raby, 121 N.C, 682, 28 S.E. 490; S. v. 
Dukes, 119 N.C. 782, 25 S.E. 786; S. «. Chancy, 110 N.C, 507, 14 S.E. 
780; S. rv. Stubbs, 108 N.C. 774, 18 S.E. 90; S. v. Parish, 104 N.C. 679, 
10 S.E. 457; S. v. Guest, 100 N.C, 410, 6 S.E. 258; S. vo. Pippin, 88 N.C. 
646; S.v. Wemp, 87 N.C, 588; 22 C.J.S., Criminal Law, section 691nu. 

8. In prosecutions for continuing offenses, evidence of other acts than 
that charged is generally admissible to corroborate or explain the evidence 
showing the act charged. S. v. Hildebran, 201 N.C. 780, 161 S.E. 488; 
22 C.J.8., Criminal Law, Section 689, 

Since evidence of other crimes is likely to have a prejudicial effect on 
the fundamental right of the accused to a fair trial, the general rule of 
exclusion should be strictly enforced in all cases where it is applicable. 
S.v. Beam, 184 N.C. 780, 115 S.E. 176; 22 C.J.S., Criminal Law, section 
683. 

The Supreme Court of South Carolina furnishes this illuminating 
eriterion for determining whether evidence of an offense other than the 
one charged is to be excluded under the general rule or admitted under 
one of the exceptions: “Whether evidence of other distinct crimes prop- 
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erly falls within any of the recognized exceptions noted is often a difficult 
matter to determine. The acid test is its logical relevancy to the particu- 
lar excepted purpose or purposes for which it is sought to be introduced. 
Tf it is logically pertinent in that it reasonably tends to prove a material 
fact in issue, it is not to be rejected merely because it incidentally proves 
the defendant guilty of another crime. But the dangerous tendency and 
misleading probative force of this class of evidence require that its admis- 
sion should be subjected by the courts to rigid scrutiny. Whether the 
requisite degree of relevancy exists is a Judicial question to be resolved 
in the light of the consideration that the inevitable tendency of such 
evidence is to raise a legally spurious presumption of guilt in the minds 
of the jurors. Hence, if the court does not clearly perceive the connection 
between the extraneous criminal transaction and the crime charged, that 
is, its logical relevancy, the accused should be given the benefit of the 
doubt, and the evidence should be rejected.” S. v. Gregory, supra; S. v. 
Lyle, 125 S.C, 406, 118 S.E. 803. 

The State did not see fit to charge the defendant with larceny. The 
State elected to put her on trial for engaging in prostitution and occupy- 
ing a building for the purpose of prostitution. Despite these facts, the 
State was permitted to offer testimony at the trial for the avowed pur- 
pose of proving the defendant guilty of larceny. When the evidence at 
the trial is read as a whole, it is crystal clear that the supposed larcenous 
act of the defendant was separated in time, place, and circumstances from 
the crimes charged against her, and that it did not fall within any of the 
exceptions to the general rule excluding evidence of other offenses. It is 
likewise plain that the admission of the testimony relating to the supposed 
larcenous act was very prejudicial to the defendant’s fundamental right 
to a fair trial of the charges against her. The testimony was calculated 
to inflame the minds of the jurors against her and to preclude that calm 
and impartial consideration of her case to which she was entitled. Its 
admission requires that the cause be tried anew. 

New trial. 


HUGH THOMAS TUCKER, Petitioner, v. STATE OF NORTH CAROLINA 
BOARD OF ALCOHOLIC CONTROL; T. W. ALLEN, 8S. B. ETHERIDGE, 
AND FRANK T, ERWIN, MEMBERS or Sarip BoarpD; AND ROY L. DAVIS, 
SECRETARY OF THE SAID BOARD, RESPONDENTS, 


(Filed 28 April, 1954.) 
1. Elections § i— 

There is no inherent power in any governmental body to hold an election 
for any purpose, and an election held without affirmative constitutional or 
statutory authority is a nullity, no matter how fairly and honestly it may 
be conducted. 
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2. Elections § 9— 


The fact that a municipal primary election is held less than sixty days 
subsequent to a local option election does not invalidate the local option 
election, G.S. 18-124 (f), if the municipal primary election is held without 
constitutional or statutory authority and is, therefore, a legal nullity. 


3. Elections § 1— 


Provision of a municipal charter authorizing the mayor and governing 
body of the city to provide for election of city officers, as provided in an- 
other section (Chapter 716, Session Laws of 1947, Sec. 11), and “any other 
election authorized for city purposes,” is held to authorize the governing 
body to call the election of city officers and such other elections for city 
purposes as are affirmatively authorized by statute, but does not authorize 
the governing body to call a primary municipal election without any statu- 
tory authorization. 

4, Same— 


Statutory authority to a municipal governing body to call a quadrennial 
election for the election of city officers does not by implication authorize 
the governing body to call a primary election to select candidates to run in 
the municipal election. (Chapter 716, Session Laws of 1947, Sec. 16). 

5. Elections § 24— 


In the absence of a specific constitutional or legislative regulation on the 
subject, the law commits the nomination of candidates for political parties 
for public offices to party caucuses, party conventions, or such other unoffi- 
cial procedures as party rules may establish. 


AppraL by petitioner from //arris, J., at Novesber Term, 1953, of 
WAKE. 

Petition for judicial review of the final administrative decision of the 
State Board of Alcoholic Control] denying the petitioner a permit to retail 
beer in Cabarrus County. 

This proceeding arises out of the events and statutes mentioned in the 
numbered paragraphs set forth below. 

1. On 21 February, 1949, a local option election was held in Cabarrus 
County in conformity to subsections (a), (b), (ec), (d), and (e) of GS. 
18-124 for the purpose of determining whether or not both wine and beer 
should be legally sold within the county as a whole. A majority of the 
votes cast in such election was against the legal sale of both wine and beer. 

2, On 38 March, 1949, the mayor and the governing body of the City of 
Yoneord, a municipality in Cabarrus County, adcpted two resolutions. 
The first provided for the holding of a municipal primary on Tuesday, 
12 April, 1949, to nominate candidates of the several political parties 
for the offices of mayor and aldermen: and the second provided for the 
holding of a municipal election on Tuesday, 3 May, 1949, to elect by 
means of an official ballot bearing the names of the primary nominees 
persons to serve as mavor and aldermen for the four years next ensuing. 
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3. The municipal primary and the municipal election were held on the 
days specified in the resolutions under the direction of the mayor and the 
governing body of the City of Concord by election officials appointed for 
the purpose. In calling and holding the municipal primary and the 
municipal election, the mayor and the governing body professed to act 
under the provisions of the Charter of the City of Concord embodied in 
Sections 11 and 16 of Chapter 716 of the 1947 Session Laws of North 
Carolina. 

4, On 3 August, 1953, the petitioner Hugh Thomas Tucker applied to 
the respondent State Board of Alcoholic Control for a permit to retail 
beer at a particular place in Cabarrus County by a verified written appli- 
eation, which stated true facts showing that both he and the place in 
which he proposed to retail beer satisfied all the requirements of G.S. 
18-180. The petitioner complied, moreover, with the provisions of G.S. 
18-133 respecting the giving and posting of notice of his application. 

5. Subsection (f) of G.S. 18-124 provides that no local option election 
on the question of the sale of wine and beer “shall be held... in any 
county within sixty ... days of the holding of any general election, 
special election or primary election in said county or any municipality 
thereof.” Since the local option election conducted in Cabarrus County 
on 21 February, 1949, was held within sixty days of the holding of the 
municipal primary conducted in the City of Concord on 12 April, 1949, 
the petitioner’s application and all subsequent proceedings relating to it 
necessarily posed for decision the legal question whether the municipal 
primary of the City of Concord constituted a valid primary election 
within the purview of subsection (f) of G.S. 18-124. 

6. On 9 September, 1953, the State Board of Alcoholic Control made 
its final administrative decision on the petitioner’s application. In so 
doing, the Board made findings of fact conforming to the matters set out 
above, concluded as matter of law thereon that the municipal primary of 
12 April, 1949, was void because not authorized by law, and refused to 
issue the requested permit to the petitioner solely upon the ground that 
the sale of beer had been outlawed in Cabarrus County by the local option 
election of 21 February, 1949, 

7. Within the thirty days specified in the statute now codified as G.S. 
143-309, the petitioner filed a petition in the Superior Court of Wake 
County to obtain a judicial review of the final administrative decision of 
the State Board of Aleoholie Control denying his application for a permit 
to retail beer in Cabarrus County. The Board and its members and secre- 
tary answered the petition. The pleadings of all the parties revealed the 
truth of the matters set forth in this statement of facts, and raised the 
single issue of law whether or not the municipal primary of 12 April, 
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1949, constituted a valid primary election within the purview of sub- 
section (f) of G.S. 18-124, 

8. The issue of law was tried by Judge W. C. Harris at the November 
Term, 19538, of the Superior Court of Wake County. Judge Harris ad- 
judged that the municipal primary was void because it was not authorized 
by law, and entered a Judgment affirming the final administrative decision 
of the State Board of Alcoholic Control. The petitioner excepted to the 
judgment and appealed, assigning the ruling on the issne of law and the 
resultant Judgment as error. 


Webster S. Medlin for petitioner, appellant. 
Attorney-General McMullan, Assistant Attorney-General Love, and 
Max O. Cogburn, Member of Staff, for the respondents, appellees. 


Ervin, J. There is no inherent power in any governmental body to 
hold an election for any purpose. In consequence, an election held with- 
out affirmative constitutional or statutory authority is a nullity, no matter 
how fairly and honestly it may be conducted. Corey v. Hardison, 236 
N.C, 147, 72 S.E. 2d 416; Rodwell v. Harrison, 132 N.C. 45, 48 S.E. 540; 
Van Amringe v. Taylor, 108 N.C. 196, 12 S.E. 1005, 12 L.R.A. 202, 
23 Am. S. R. 51; 18 Am. Jur., Elections, Section 100; 29 C.J.S., Elec- 
tions, Section 66. 

In the very nature of things, the result of the local option election held 
in Cabarrus County on 21 February, 1949, was not invalidated under 
subsection (f) of G.S, 18-124 by the holding of the municipal primary in 
the City of Concord within the ensuing sixty days if the municipal pri- 
mary was a legal nullity. This being so, the appeal poses this problem for 
solution: Did the mayor and the governing body of the City of Coneord 
have affirmative constitutional or statutory authority to hold the munici- 
pal primary ? 

It is apparent that they had no constitutional warrant for their action. 
It is likewise apparent that they had no statutory authority for their 
action unless such authority can be found in the provisions of the Charter 
of the City of Coneord embodied in Sections 11 and 16 of Chapter 716 of 
the 1947 Session Laws of North Carolina. We quote these sections in 
inverse numerical order. 

“Sec. 16. On Tuesday after the first Monday in May, 1949, and on 
the corresponding Tuesday every four years thereafter, there shall be 
elected at large of and by the qualified voters of said city a mayor and 
one member of the board of aldermen, and in each of said wards there 
shall be elected separately of and by the qualified voters therein one alder- 
man for each ward; and the aldermen so elected shall constitute the board 
of aldermen of said city, and each of said officers so elected shall hold office 
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for four years, or until his successor is duly elected and qualified: Pro- 
vided, that no person shall have the right to vote at any election held in 
said city unless he shall have been a bona fide resident of the ward in 
which he proposes to register and vote, according to the requirements and 
provisions of the General Election Law of the State of North Carolina.” 

“Sec. 11. The elections herein provided for officers of said city, and 
any other election authorized for city purposes, shall be called, held, con- 
ducted and concluded under the direction of the mayor and governing 
body by election officials designated and appointed by them for that pur- 
pose, In manner and form in every respect and detail as nearly as may 
be and under the same provisions of law and practice as nearly as may 
be as elections for county oflicers are held and conducted, and under the 
general laws relating to such elections in North Carolina in force at the 
time of such city election, including all the penalties prescribed for the 
violation of such law: Provided, that when any certain duties are pre- 
scribed under the general election law to be done and performed by State 
or county officials unknown to municipal corporations, which are likewise 
required to be done and performed in such city election, then and in that 
case such duties shall be done and performed by the city officer or officers 
whose office and duties bear the greatest analogy to those of the officer 
named in the general election law for whom such duty is preseribed; for 
example, chief of police to sheriff, city clerk to Clerk of the Superior 
Court.” 

The petitioner advances a twofold argument to support his theory that 
these sections conferred statutory authority upon the mayor and the gov- 
erning body of the City of Concord to hold the municipal primary. 

His initial argument may be stated in this fashion: (1) Section 11 
of Chapter 716 of the 1947 Session Laws vested in the mayor and the 
governing body of the City of Concord the authority to hold “the elections 
. . . provided for officers of said city, and any other election authorized 
for city purposes.” (2) The municipal primary was authorized by the 
mayor and the governing body for a city purpose. (3) Hence, the munici- 
pal primary constituted an “election authorized for city purposes” within 
the meaning of section 11. 

This argument is untenable because it rests on a misconstruction of 
section 11. When it enacted this section, the Legislature did not confer 
upon the mayor and the governing body of the City of Concord discre- 
tionary power to hold elections for city purposes in the absence of affirma- 
tive statutory warrant. It merely empowered them to hold the quadren- 
nial election to fill municipal offices required by section 16, and such other 
elections for such other city purposes as were affirmatively authorized 
by other statutory provisions. 
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The petitioner’s other argument may be summarized in this way: (1) 
The power to hold the quadrennial election to fill the municipal offices 
was granted to the mayor and the governing body of the City of Concord 
in express terms by section 16. (2) A municipal primary to make prior 
party nominations of candidates for the municipal ofhces was necessary 
to enable the mayor and the governing body to hold the quadrennial elec- 
tion. (3) Hence, the power to hold the municipal primary was neces- 
sarily implied in law from the express power to hold the quadrennial 
election. 

This argument cannot be reconciled with the historical circumstances 
that elections were employed to fill public offices for many generations 
before nominating primaries were devised, and that nominating primaries 
had their genesis in express legislative enactments of a comparatively 
recent date. U.S. v. Gradwell, R. I. & W. Va., 248 U.S. 476, 37 8. Ct. 
407, 61 L. Ed, 857; U. 8S. v. O'Toole, 236 F. 993; State v. Bienstock, 78 
N.J.L. 256, 73 A, 530, 

The argument is fallacious in other respects. The language of section 
16 and contemporary statutory provisions did not disclose any legislative 
intent that the quadrennial election of 1949 should be a partisan contest 
between opposing political parties. The argument would be without 
validity, however, even if the language had been susceptible of that con- 
struction. This is true for this simple reason: In the absence of a specific 
constitutional or legislative regulation on the subject, the law commits 
the nomination of candidates of political parties for public offices to party 
caucuses, party conventions, or such other unofficial procedures as party 
rules may establish. 29 C.J.S., Elections, section 89. 

What has been said compels the conclusion that the mayor and the 
governing body of the City of Concord had no statutory authority to hold 
the municipal primary of 12 April, 1949, and requires an affirmance of 
the judgment. 

Since the occurrences culminating in this proceeding the Legislature 
has made express provision for the future holding of nominating munici- 
pal primaries in the City of Concord. 1953 Session Laws, Ch. 1297. 

Affirmed. 
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MILLERS MUTUAL INSURANCE ASSOCIATION OF ILLINOIS anp CEN- 
TRAL MUTUAL INSURANCE COMPANY vy. ATKINSON MOTORS, INC. 


(Filed 28 April, 1954. ) 
1. Bailment § 1— 


Where the purchaser of an automobile returns it to the dealer for the 
five-hundred-mile checkup to which he is entitled under the contract of 
sale, such delivery constitutes a bailment for the mutual benefit of the 
bailor and the bailee. 


2. Bailment § 4— 


A bailee for hire is not an insurer, but is under legal duty imposed by 
law, irrespective of the contract, to exercise due care to protect the subject 
of the bailment from loss, damage or destruction, and may be held liable 
for damages resulting from negligent failure to perform this duty. 


3. Bailment § 7— 


The bailor makes out a prima facie case of actionable negligence of a 
bailee for hire upon showing that he delivered the property in good condi- 
tion to the bailee, that the bailee accepted it and thereafter had exclusive 
possession and control of the property, and failed to return it, or returned 
it in a damaged condition. 


4. Same— 


Plaintiff’s evidence tended to show that the purchaser of an automobile 
delivered it to the dealer for the five-hundred-mile checkup, that the pur- 
chaser did not again see the car until the next day when it had been dam- 
aged by fire, although the cars on either side of it were not burned, and 
that in the interim the car was in the exclusive possession and control of 
the dealer. Held: Under the rule applicable to bailments, plaintiff made 
out a prima facie case sufficient to be submitted to the jury, notwithstand- 
ing the absence of any evidence of any facts or circumstances relating to 
the fire or tending to show any particular acts of negligence. 


5. Evidence § 7e— 


A prima facie case does not relieve plaintiff of the burden of proof 
nor create any presumption in his favor, but merely entitles him to have 
the issue submitted to the jury, and defendant, upon such showing by plain- 
tiff, may elect to introduce no evidence, in which event he admits nothing 
but simply takes the risk of an adverse verdict, or he may offer evidence in 
explanation or exoneration. 


Apprat by plaintiffs from Rudisill, J., 1 March, 1954, Regular Term, 
of MECKLENBURG. 

In October, 1952, Charles W. Connelly purchased from defendant a 
new 1953 Dodge Coronet Coupe. The defendant was and is engaged in 
business in Charlotte, N. C., selling, repairing and servicing automobiles. 
On 12 November, 1952, Connelly took his new car to defendant’s service 
department and left it with defendant’s authorized agents for the 500 
mile general check-up and for repairs and servicing. Defendant accepted 


184 IN THE SUPREME COURT. [ 240 


INSURANCE Co, v. Motors, INc. 


the automobile for these purposes, thereby obtaining full possession and 
control thereof and of specified articles of persor.al property owned by 
Connelly and then kept in the trunk compartment. When Connelly re- 
turned the next morning, 13 November, 1952, he found that his auto- 
mobile and personal property had been damaged by fire. These facts are 
admitted in the pleadings. 

Evidence of plaintiffs, predicated upon sufficient allegations, tends to 
show that the purchase price of Connelly’s car was around $3,300.00; 
that its reasonable market value immediately before the fire was $2,- 
988.43; that its reasonable market value immediately after the fire was 
$1,000.00; that the plaintiff, Millers Mutual Insurance Association of 
Illinois, which had insured the car against loss by fire, took over the 
damaged car and paid $2,988.43 to Connelly in discharge of its obligation 
as insurer; and that the plaintiff, Central Mutual Insurance Company, 
which had insured the contents of the car against loss by fire, paid Con- 
nelly $285.00 in discharge of its obligation as insurer. 

The plaintiffs sue for damages in the amount of $1,988.48 and $285.00, 
respectively, under the doctrine of subrogation. In addition to the facts 
stated above, the plaintiffs allege in general terrns that the defendant 
negligently allowed the car to be burned, failed to watch and safeguard it, 
and failed to exercise due care to guard, properly repair and deliver it to 
Connelly in as good or better condition than when delivered to defendant. 
No facts are alleged bearing upon what happened on the occasion of the 
fire or bearing upon the cause of the fire. 

At the close of the plaintiffs’ evidence, the trial judge, upon the defend- 
ant’s motion, entered judgment of involuntary nonsuit, dismissing the 
action. Plaintiffs excepted and appealed. 


Wiltam H. Booe for plaintiffs, appellants. 
Pierce & Blakeney, R. FE. Wardlow, and C. W. Bundy for defendant, 
appellee. 


Bosszirt, J. The testimony of Connelly tends to show that when he 
delivered his car to defendant for the general 500 mule check-up, he called 
attention to a number of specific items, e.g., the cigarette lighter was out, 
the radio had a hum in it, ete.; also, that defendant was to make such 
repairs as part of the consideration for the purchase price paid by him. 

Under these circumstances, the defendant’s possession and control was 
that of bailee, under a bailment for the mutual benefit of the bailor and 
the bailee; and in such ease the duty of the bailee is to exercise due care 
and his liability depends upen the presence or absence of ordinary negli- 
gence. Hanes v. Shapiro, 168 N.C. 24, 84 S.E. 38; Hutchins v. Taylor- 
Buick Co., 198 N.C. 777, 153 S.E. 397; 8 C.J.S. p. 269, Bailments, sec. 
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27; 6 Am. Jur, p. 361, Bailments, sec, 248. Ordinarily, unless made so 
by statute or by express contract, the bailee is not an insurer. He is liable 
only for negligent loss or damage to property. Beck v. Wilkins, 179 N.C. 
231, 102 S.E. 318; 8 C.J.S. 262, Bailments, sec, 26; 6 Am. Jur, 345, 
Bailments, sec, 242; Anno. 16 A.L.R. 2d 802. The bailee’s obligation to 
exercise due care to protect the subject of the bailment from loss, damage 
or destruction arises from the relationship so created by the contract of 
bailment. While the relationship so created is basic, the legal duty is 
not a term of the contract; rather, it is imposed by law. Insurance Asso. 
v. Parker, 234 N.C, 20, 65 S.E. 2d 341. 

A prima facie case of actionable negligence, requiring submission of 
the issue to the jury, is made when the bailor offers evidence tending to 
show that the property was delivered to the bailee; that the bailee ac- 
cepted it and thereafter had possession and control of it; and that the 
bailee failed to return the property or returned it in a damaged condi- 
tion. Hanes v. Shapiro, supra; Perry v. R. R., 171 N.C, 158, 88 S.E. 
156, L.R.A. 1916E 478; Beck v. Wilkins, supra; Trustees v. Banking Co., 
182 N.C. 298, 109 S.E. 6,17 A.L.R. 1205; Morgan v. Bank, 190 N.C. 209, 
129 S.E. 585; Hutchins v. Taylor-Buick Co., supra; Swain v, Motor Co., 
207 N.C. 755, 178 S.E. 560; O2l Co. v. Tron Works, 211 N.C. 668, 191 
S.E. 508; Falls v. Goforth, 216 N.C, 501, 5 S.E. 2d 554; Wellington- 
Sears Co, v. Finishing Works, 231 N.C. 96, 56 S.E, 2d 24; Bennett v. 
R. R., 232 N.C. 144, 59 S.E. 2d 598; 16 A.L.R, 2d p. 805, et seq. 

However, judgments of involuntary nonsuit were held proper in Mor- 
gan v. Bank, supra, and Swain v. Motor Co., supra, For in Morgan v. 
Bank, supra, it appeared affirmatively from undisputed evidence that 
plaintiff’s bonds had been stolen by burglars, who blew open the vault 
with high explosives and broke into the safety deposit boxes by use of a 
sledge hammer and cold chisel, there being no evidence of negligence on 
the part of the defendant. And in Swain v. Motor Co., supra, it appeared 
affirmatively from undisputed evidence that a third party had stolen 
plaintiff’s car under circumstances which negatived negligence on the 
part of defendant. Kelley v. Capital Motors, 28 S.E, 2d 836, a South 
Carolina decision cited by defendant, is distinguishable on like grounds. 

Here, the plaintiffs’ evidence does not disclose the facts and cireum- 
stances relating to the burning of his car and its contents. Connelly testi- 
fied that the defendant’s building was of cement and steel construction, 
fire resistant, equipped with sprinkler system, etc., and that the garage 
was modern, up-to-date, safe and first-class. In his opinion, the fire came 
from the inside of the car. Also, upon cross-examination, he stated that 
he did not know of anything the defendant failed to do with respect to 
proper care of his car. While this evidence is favorable to defendant, the 
fact remains that Connelly left the car with defendant about 8:30 a.m. on 
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the morning of 12 November, 1952, and did not see it again until the 
morning of 138 November, 1952, after the fire. In the meantime, it had 
been in the exelusive possession and control of defendant. The record is 
silent as to what was done to or with the car during this period. Was the 
general check-up made? What was its condition? Was the electrical 
system faulty? Were repairs made? Had the car been driven out of the 
garage? If so, by whom and under what circumstances? When did the 
fire occur? The fact that Connelly could have no knowledge of such mat- 
ters, while the defendant could and should have full knowledge of these 
matters, indicates the reason underlying the rule as to mode of proof in 
such bailments. The prima facte case rule is invoked when the plaintiff’s 
evidence discloses an unexplained failure to return the bailed property or 
an unexplained destruction of or damage to the bailed property while in 
the bailee’s possession and control. Here, neither the allegations nor the 
evidence purport to particularize any facts or circumstances relating to 
the fire upon which negligence is predicated. 

Here, as was true in Hutchins v. Taylor-Buick Co., supra, only the one 
car burned. Too, as in that case, Connelly’s car was between two other 
cars, which did not burn. The facts in the two cases are quite similar. 
It would seem that this case is stronger for the plaintiffs’ position for 
here the car was left for a general check-up, repairs and servicing while 
in that case the car was left for storage only. Be that as it may, Hutchins 
v. Taylor-Buick Co., supra, controls decision here. 

Ordinarily, in a negligence case, it is incumbent upon plaintiff to 
allege and prove facts constituting actionable negligence; and, when the 
evidence fails to disclose actionable negligence as alleged, nonsuit is 
proper. Conjecture and surmise will not suffice. Appellant cites many 
eases involving this well settled principle. Decision in several of the 
cases cited turns upon the applicability or nonapplieability of the doctrine 
of res ipsa loquitur, which, if applicable, makes out a prima facie case 
akin to that involved here. (See White v. Hines, 182 N.C. 275, 109 S.E. 
31.) In the cases cited the doctrine res ipsa loquitur was held inappli- 
cable; and the plaintiff was required to allege and prove his ease under 
the ordinary rule. Here plaintiffs invoke a long established rule appli- 
cable to bailments. The evidence was sufficient under this rule to repel 
the defendant’s motion for judgment of involuntary nonsuit. 

While it is not required, in the circumstances of this case, that the 
plaintiffs establish the specific negligent act or omission proximately 
causing the loss or damage, it is incumbent upon the plaintiffs to satisfy 
the jury by the greater weight of the evidence that the loss or damage 
was eaused by negligence on the part of the defendant. oss v. Cotton 
Mulls, 140 N.C. 115, 52 S.E, 121; Howard v. Texas Co., 205 N.C. 20, 
169 S.E, 832. 
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By analogy to the doctrine of res ipsa loquitur, plaintiffs are not re- 
lieved of the burden of proof nor is any presumption raised in their favor. 
Indeed, it has been stated (Ross v, Cotton Mulls, supra) that the trial 
judge should make no reference to the expressions “prima facie case” or 
“oresumptive evidence;” rather it is for the jury to say, upon the facts 
and the circumstances shown by plaintiff’s evidence, whether negligence 
should be inferred, that is, whether upon all the evidence the plaintiff 
has established actionable negligence. 

When the facts in evidence make out a prima facte case, 1t 1s one for 
submission to the jury. As stated by Connor, J., in Ross v. Cotton Mills, 
supra: “The defendant may, or may not, introduce evidence as it is 
advised. By failing to do so, it admits nothing, but simply takes the risk 
of nonpersuasion. This is what is meant by going forward with testi- 
mony. He, by this course, says that he is willing to go to the jury upon 
the plaintiff’s evidence.” If the defendant elects to offer evidence tending 
to explain the cause of the fire, the reasonableness of the explanation is 
for the jury. Springs v. Doll, 197 N.C, 240, 148 S.E, 251. If the defend- 
ant offers evidence tending to show what happened with reference to the 
car while in its possession as bailee, the credibility of such evidence is for 
the jury. If the evidence offered by the defendant, assuming credibility, 
would exonerate the defendant, it would be entitled to a peremptory in- 
struction thereon. T'ravis 1. Duckworth, 287 N.C. 471, 75 S.E. 2d 309. 
The significance of “prima facie case” has been stated clearly and often. 
Speas v. Bank, 188 N.C, 524, 125 S.E. 398; Hunt v. Eure, 189 N.C, 482, 
127 S.E. 598; Vance v. Guy, 224 N.C, 607, 81 S.E. 2d 766; N. C. Evi- 
dence, Stansbury, Section 203. 

Tf the defendant exercised due care in handling and in keeping the 
Connelly car, no liability devolves upon it. It is hable only if the loss 
or damage was caused by its negligence. 

The case here presented is one for the jury under appropriate instruc- 
tions. Hence, the judgment of involuntary nonsuit at the close of plain- 
tiffs’ evidence is 

Reversed. 


MRS. MILDRED J. MILLS v. GEORGE D. RICHARDSON. 


(Filed 28 April, 1954.) 
1. Pleadings § 15— 

Where there is a defective statement of a good cause of action, the com- 
plaint is subject to amendment and the cause should not be dismissed until 
after the time for obtaining leave to amend has expired, G.S. 1-181; but 
where there is a statement of a defective cause of action, final judgment 
dismissing the action is proper. 
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2. Same: Judgments § 27:c— 


Where there is a defective statement of a good cause of action, judgment 
dismissing the action is erroneous, but after term the sole procedure to 
correct the error of law is by appeal. 


3. Pleadings § 22b— 


Judgment was entered sustaining demurrer and dismissing the cause of 
action, and plaintiff appealed. At a subsequent term the court allowed 
plaintiff’s motion to set aside the judgment of dismissal as being contrary 
to G.S, 1-131 and allowed plaintiff’s request to withdraw the appeal and file 
an amended complaint. Held: After expiration of the term the court was 
without authority to reinstate the action and allow amendment of the 
complaint, the action having been dismissed by a final judgment. 


4. Appeal and Error § 2— 


Where, upon demurrer, a cause of action is dismissed, and at a subse- 
quent term plaintiff is allowed to withdraw her apveal from the final judg- 
ment and file an amended complaint, such order affects a substantial right 
of the defendant and he is entitled to appeal therefrom. G.S. 1-277. 


AppraL by defendant from Stevens, J., Second February (1954) Civil 
Term, of Wake. 

Civil action to recover damages on account of personal injuries. Alle- 
gations of the complaint, indicating the nature of the action, are sum- 
marized below. 

On or about 5 April, 1951, the defendant owned a two-story business 
building at #313! Fayetteville Street, Raleigh, N. C. The second floor 
was leased to and occupied by the Employment Security Commission. 
Aecess thereto was by a stairway leading from the street to the second 
floor office space. The outer edge of each step of this stairway was covered 
by a metal strip. It was necessary for the plaintiff, employed as an office 
worker by the Employment Security Commission, to use this stairway 
in going to and from her work; and, when she started to walk down the 
stairway, the heel of one of her shoes caught on a loose and worn metal 
strip on the step near the top landing, thereby causing her to fall to the 
bottom of the stairway and to sustain personal injuries. She alleges that 
such injuries were proximately caused by the negligence of the defendant, 
(1) in that he failed to keep his building in a reasonably safe condition, 
(2) in that he allowed the metal strip on the step where she fell to become 
worn, loose and to protrude above the surface of the step to which it was 
attached, and (3) in that he failed to have the stairway, steps and metal 
strips inspected by competent mechanics at reasonable intervals. 

The action was commenced 23 May, 19538. The defendant demurred to 
the complaint, specifying primarily a failure to allege facts sufficient to 
show legal duty on the part of the defendant to the plaintiff in respect 
of the matters alleged, and prayed that the demurrer be sustained and 
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the action dismissed. Thereafter, at September Civil Term, 1953, by 
leave of court, the plaintiff amended her complaint by adding an allega- 
tion to the effect that the stairway involved, at the time of plaintiff’s 
injury on or about 5 April, 1951, was “under the sole and exclusive control 
of the defendant, George D. Richardson, who was charged with the duty 
of keeping the same in a reasonably safe condition.” The defendant filed 
a demurrer to the amended complaint, substantially the same as his 
demurrer to the original complaint. 

At the First February (1954) Civil Term, which convened 1 February, 
1954, after hearing on the demurrer to the amended complaint before 
Stevens, J., judgment was entered as follows: 

“It is thereupon ordered, adjudged and decreed that defendant’s de- 
murrer be and the same is hereby sustained and that this action be dis- 
missed... . This February 2, 1954.” 

To the court’s ruling and judgment the plaintiff excepted and gave 
notice of appeal in open court; and thereupon, by agreement, an order 
was entered specifying what would constitute the record on appeal. 

At the Second February (1954) Civil Term, which convened 15 Febru- 
ary, 1954, the plaintiff, under date of 16 February, 1954, filed a motion, 
wherein she asked the court to set aside, as being contrary to G.S. 1-131, 
that part of the judgment entered at the prior term, to wit, the First 
February (1954) Civil Term, which dismissed the action, and asked 
further that she be allowed to withdraw her appeal and file an amended 
complaint setting forth new facts that had just come to the knowledge of 
her counsel. By order dated 22 February, 1954, Stevens, J., granted in 
all respects the plaintiff’s motion. Thereupon, the defendant excepted 
and appealed. 


Thomas W. Ruffin for plaintiff, appellee. 
A. J. Fletcher, F. 7, Dupree, and G. Earl Weaver for defendant, ap- 
pellant, 


Bossitt, J. Did the court below, at the Second February (1954) 
Civil Term, have authority, upon withdrawal of plaintiff’s appeal, to 
strike out the judgment dismissing the action entered at the First Febru- 
ary (1954) Civil Term? Authoritative decisions compel a negative 
answer, 

The plaintiff, having appealed from the judgment entered at the First 
February (1954) Term, elected to abandon or withdraw her appeal. She 
had a legal right to do so. 

However, upon abandonment or withdrawal of her appeal, the judg- 
ment from which her appeal was taken remained unchallenged. This was 
a final judgment, which by its express terms sustained the demurrer and 
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dismissed the action. True, if it had sustained the demurrer, without 
dismissing the action, the plaintiff, within thirty days from 2 February, 
1954, upon notice, could have moved for leave tc amend. G.S. 1-131. 
ITarris v. Board of Education, 217 N.C. 281, 7 S.E. 2d 538. 

Our decisions draw a distinction between (1) a defective statement of 
a good cause of action and (2) a statement of a defective cause of action. 
Davis v. Rhodes, 231 N.C. 71, 56 S.E, 2d 48, and cases cited. Scott v. 
Veneer Co., ante, 73. In each instance, the demurrer should be sustained. 
Where there is a defective statement of a good cause of action, the com- 
plaint is subject to amendment; and the action should not be dismissed 
until the time for obtaining leave to amend has expired. G.S. 1-131. 
But where there is a statement of a defective cause of action, final judg- 
ment dismissing the action should be entered. 

In Davis v. Rhodes, supra, the plaintiff alleged that his intestate was 
killed by the negligence of the defendant in an automobile-motor scooter 
collision. The demurrer was sustained on the ground that the complaint 
did not sct forth the facts constituting the alleged negligence. The trial 
judge dismissed the action. This Court reversed on the ground that, since 
the complaint was defective in its statement of a good cause of action, it 
was subject to amendment. 

In Scolt v. Veneer Co., supra, this Court upheld the trial court in sus- 
taining the demurrer and in dismissing the action since the allegations 
of the complaint affirmatively disclosed that there was a defective cause 
of action, i.e., that the plaintiff had no cause of action against the de- 
fendant. 

As stated by Pearson, C. J., in Garrett v. Trotter, 65 N.C. 480: “When 
there is a defect in substance, as an omission of a material allegation in 
the complaint, it is a defective statement of the cause of action; and the 
demurrer must specify it, to the end that it may be amended by making 
the allegation. And when there is a statement of a defective cause of 
action, the demurrer must specify, to the end that as there is no help for 
it, the plaintiff must stop his proceeding without a further useless ineur- 
ring of costs.” 

Conceding, without deciding (see Wilson v, Dowtin, 215 N.C. 547, 
2S.E. 2d 576; Leavitt v. Rental Co., 222 N.C. 81, 21 S.E. 2d 890), that 
the amended complaint contained a defective statement of a good cause 
of action, the judgment at the First February (1954) Term, in respect 
of its dismissal of the action, was entered upon a mistaken principle of 
law or, as the plaintiff put it in her motion, “contrary to G.S, 1-131.” 

The distinction between void, erroneous and irregular judgments was 
pointed out by Merrimon, C. J., in Carter v. Rountree, 109 N.C. 29, 18 
S.E. 716, as follows: “A void judgment is one that has merely semblance, 
without some essential element or elements, as whea the court purporting 
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to render it has not jurisdiction. An irregular judgment is one entered 
contrary to the course of the court—coutrary to the method of procedure 
and practice under it allowed by law in some material respect; as if the 
court gave judgment without the intervention of a jury in a case where 
the party complaining was entitled to a jury trial and did not waive his 
right to the same. Vass v. Building Association, 91 N.C. 55; McKee v. 
Angel, 90 N.C. 60. An erroneous judgment is one rendered contrary to 
law. The latter cannot be attacked collaterally at all, but it must remain 
and have effect until by appeal to a court of errors tt shall be reversed or 
modified, An irregular judgment may ordinarily and generally be set 
aside by a motion for the purpose in the action. This is so because in 
such case the judgment was entered contrary to the course of the court by 
inadvertence, mistake or the like. A void judgment is without life or 
force, and the court will quash it on motion, or ex mero motu. Indeed, 
when it appears to be void, it may and will be ignored everywhere, and 
treated as a mere nullity.” (Emphasis added.) The later decisions are 
in full accord: Stafford v. Gallops, 123 N.C. 19, 31 S.E. 265; Moore v. 
Packer, 174 N.C. 665, 94 S.E. 449; Dutfer v. Brunson, 188 N.C. 789, 
125 S.E. 619; Simms v. Sampson, 221 N.C. 379, 20 S.E. 2d 554. See 
McIntosh, N.C.P.&P. 734-737. 

The judgment entered at the First February (1954) Term was not 
void, for the court had jurisdiction of the parties and over the subject 
matter. It was not irregular, for the cause came on regularly for hearing 
and was heard and judgment entered. Indeed, the appellee’s contention 
is that 1t was rendered contrary to law, that is, based upon an erroneous 
application of legal principles. The order of 22 February, 1954, refers 
to the dismissal of the action as “erroneous.” If this be conceded, it was 
an erroneous judgment. Stafford v. Gallops, supra. In such case, upon 
expiration of the term at which the judgment was rendered, it could be 
corrected only by this Court; for as stated by Professor McIntosh, “after 
the term neither the judge who rendered the judgment nor another judge 
holding the court can set it aside for such error, and the only remedy is an 
appeal or a certiorari as a substitute for an appeal.’ McIntosh, N.C. 
P.&P., p. 736; Summons v. Dowd, 77 N.C. 155; May v. Lumber Co., 119 
N.C. 96, 25 S.E. 721; Henderson v. Moore, 125 N.C. 383, 34 S.E. 446; 
Becton v. Dunn, 142 N.C. 172, 55 S.E. 101; Caldwell v. Caldwell, 189 
N.C, 805, 128 S.E. 329; Phillips v. Ray, 190 N.C. 152, 129 S.E. 177; 
Wellons v. Lassiter, 200 N.C. 474, 157 S.E. 4384; Williams v. Willams, 
190 N.C. 478, 180 S.E. 113; Clark v. Cagle, 226 N.C. 230, 37 S.E, 2d 672; 
Dellinger v. Clark, 234 N.C, 419, 67 S.E. 2d 448. 

The judgment entered at the First February (1954) Term, in conse- 
quence of the plaintiff’s withdrawal or abandonment of her appeal, being 
a final judgment dismissing the action, the court below was without 


192 IN THE SUPREME COURT. [240 
Hosss v. GOODMAN. 


authority to reinstate the action and ailow further amendment of the 
complaint. The order of 22 February, 1954, allowing plaintiff’s motion 
of 16 February, 1954, purported to do so. This affected a substantial 
right of the defendant. He was entitled to appeal therefrom. G.S. 1-277, 
His assignment of error is well taken and the order of 22 February, 
1954, 1s 

Reversed. 


MRS. E. W. HOBBS v. AL. GOODMAN and ETHEL GOODMAN, T/ppa AL 
GOODMAN OF CHARLOTTE FINE SHOES, OrIGINAL DEFENDANTS, AND 
J. P. HACKNEY, JR., ann GEORGE D. PATTERSON, Trustees, Appi- 
TIONAL DEFENDANTS. 


(Filed 28 April, 1954.) 
1. Torts § 6— 


The purpose of G.S, 1-240 is to permit a defendant who has been sued in 
tort to bring into the action, for the purpose of enforcing contribution, a 
person whom plaintiff, upon the subject matter alleged in the complaint, 
eould have joined as a party defendant in the first instance. 


2. Same: Landlord and Tenant § 33— 


Plaintiff alleged that she was injured by the falling of a sign erected over 
a sidewalk by lessees. Defendant lessees alleged that plaintiff was injured 
by the falling of an awning erected by lessor prior to their occupancy, and 
sought to have lessor joined as a party defendant for the purpose of con- 
tribution. Held: Defendants may not set up an entirely different state of 
facts which invoke principles of law which have no relation to the subject 
matter of the action as stated in plaintiff’s complaint, and thus litigate in 
plaintiff's action differences between themselves and lessor. 


3. Landlord and Tenant § 33: Negligence 3 8— 


Where plaintiff sues to recover for injuries sustained when a sign erected 
over a sidewalk by lessees fell and struck her, lessees are not entitled to 
joinder of lessor as a party defendant on the principle of primary and 
secondary liability, since upon the cause as set out in the complaint, lessees’ 
active negligence created the situation which caused the injury, and there- 
fore lessees are primarily liable. 


4. Pleadings § 15: Torts § 6— 


Upon demurrer of the additional defendants to the cross-action of the 
original defendants, the original defendants may not maintain that plain- 
tiff might amend so as to state a cause of action against the additional 
defendants as joint tort-feasors, but the demurrer must be determined upon 
the cause as alleged by plaintiff. 


Appreat by defendants Goodman from Rudisil, J., first February 
Regular Term 1954, Meckiensure. Affirmed. 
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Civil action to recover compensation for personal injuries, heard on 
demurrer to the cross action of the original defendants against the de- 
fendants trustees. 

The Goodmans lease a mercantile building from defendants trustees. 
The last extension lease was executed 19 October 1951 for the period from 
15 January 1952 to 15 January 1959. 

This action was instituted originally against the defendants Goodman, 
tenants under said lease. The plaintiff alleges in her complaint that the 
Goodmans, while occupying the building as tenants, attached a sign to 
the front of the building so that the sign projected over the sidewalk of 
North Tryon Street; that the sign was negligently erected in the particu- 
lars set forth in the complaint; and that on 7 July 1952, as she was walk- 
ing along the sidewalk in front of the building, said sign fell, struck her, 
and inflicted certain personal injuries. 

Defendants Goodman, answering, deny all the material allegations con- 
tained in the complaint and attempt to plead contributory negligence on 
the part of plaintiff. They further plead a cross action for contribution 
against the defendants trustees. In their cross action they allege that they 
leased the building from the defendants trustees; that at the time the 
lease was executed there was attached to the front wall of the building 
an awning having a metal cover; that said awning was attached to the 
building prior to their first occupancy; and that it was a part of this 
metal cover-—and not the sign—that fell and injured plaintiff. They then 
allege negligent erection of the awning in such manner that it constituted 
a latent defect not known to or discoverable by them. The alleged negli- 
gence on the part of the defendants trustees is set forth in some detail. 
Tt is sufficient to say, without summarizing these allegations, that the 
substance of the alleged cross action is that the defendants trustees leased 
the building to the Goodmans in a ruinous condition and that, in the 
event the plaintiff recovers, the defendants Goodman are entitled to con- 
tribution from the trustees or to recover over against them under the 
doctrine of primary and secondary liability. 

The lease agreement of 19 October 1951, executed while the prior lease 
was in full force and effect, stipulates therein that the term of the lease 
shall begin 15 January 1952. The lease likewise provides that the land- 
lord shall not be liable for “any latent defect in the building.” 

Said defendants pray that the said trustees be made parties defendant 
to the end that the original defendants may have judgment over against 
the trustees in the event plaintiff recovers judgment herein. 

On 11 January 1954 the clerk entered an order making J. P. Hackney, 
Jr. and George D. Patterson as trustees parties defendant and directing 
that summons be issued and served on said additional defendants. Hav- 
ing been served with summons herein, said trustees appeared and filed a 
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written demurrer for that (1) the cross action fails to state a cause of 
action for contribution or under the doctrine of primary and secondary 
hability, (2) 1¢ affirmatively appears from the allegations contained in 
said cross action that at the time plaintiff was injured the Goodmans 
were tenants, In the actual exclusive possession of the premises, and the 
lease agreement expressly provides that the trustees shall not be liable 
“for any latent defects,” and (3) (specifications of defects in the eross 
aetion which demonstrate the insufficiency thereof.). 

When the cause came on for hearing on the demurrer, the court below 
sustained the same. Thereupon the defendants Goodman excepted and 
appealed. 


MeDougle, Ervin, Horach & Snepp and Robinson & Jones for defend- 
ants Goodman, appellants. 

Pierce & Blaheney and Li. BE. Wardlow for defendants trustees, ap- 
pellees. 


Barnuinn, C.J. The plaintiff seeks to recover compensation for per- 
sonal injuries she sustained when an advertising sign attached to the 
building by the Goodmans while they were in exclusive control thereof 
fell and struck her as she was passing in front of the building. The 
defendants Goodman seek to recover over against the defendants trustees 
on the allegation that the plaintiff was injured when a part of the metal 
cover of an awning attached to the building prior to their (the Good- 
mans’) first oceupaney of the building, fell and struck plaintiff. Thus 
plaintiff seeks to recover on one cause of action while defendants Goodman 
seek contribution from, or to recover over in full against, the trustees 
upon an entirely different state of facts. Under these circumstances the 
provisions of G.S, 1-240 are not available to the original defendants. 

The purpose of the Act, GS. 1-240, is to permit a defendant who has 
been sued in tort to bring into the action, for the purpose of enforcing 
contribution, a joint tort-feasor whom the plaintiff could have joined as 
party defendant in the first instance. Woelson v. Massagee, 224 N.C. 705, 
32 S.E, 2d 335. 

The cause of action as stated in the complaint is the subject matter of 
the controversy. Defendants are not permitted to litigate in plaintiff’s 
action differences which are not directly related thereto. ‘To entitle the 
original defendant in a tort action to have some third party made an 
additional party defendant under G.S. 1-240 to enforce contribution, it 
iust be made to appear from the facts alleged in the cross action that the 
defendant and such third person are tort-feasors in respect of the subject 
of controversy, jointly liable to the plaintiff for the particular wrong 
alleged in the complaint. The facts must be such that the plaintiff, had 
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he desired so to do, could have joined such third party as defendant in 
the action. Walson v. Massagee, supra; Evans v. Johnson, 225 N.C, 238, 
34 S.E. 2d 73; Tarkington v. Printing Co., 230 N.C, 354, 58 S.E. 2d 369. 

The plaintiff alleges she was injured when an advertising sign erected 
by the Goodmans fell and struck her as she walked along the sidewalk 
in front of the building occupied by them as tenants. This sign was 
erected by the Goodmans for their own use and benefit while they were 
in exclusive possession of the premises. Negligence in the erection and 
maintenance of this sign is the heart of her claim to compensation for 
personal injuries. 

If the sign was negligently erected or maintained, that negligence was 
the negligence of the Goodmans alone. In no sense were the trustees joint 
tort-feasors in respect thereto. Garrett v. Garrett, 228 N.C. 530, 46 S.E. 
9d 302; Shaw v. Barnard, 229 N.C. 718, 51 S.E. 2d 295. Indeed, the 
Goodmans do not so allege. They base their cross action on an entirely 
different state of facts which invoke the application of principles of law 
which have no relation to plaintiff’s cause of action. It follows that the 
order sustaining the demurrer was well advised. 

From what has been said heretofore, it clearly appears that the doctrine 
of primary and secondary liability has no application. Even if we con- 
cede that the doctrine applies, the Goodmans are the ones who were 
actively negligent and created the situation which caused the plaintiff’s 
injuries. 

But the original defendants suggest that plaintiff may now amend her 
complaint and allege that it was the top or cover of the awning, and not 
the sign, that fell and injured her. They therefore urge us to render 
decision on this appeal as though she had so alleged in the first instance. 
But this we may not do. Skipper v. Yow, ante, 102. In the first place 
we must assume that plaintiff has alleged in good faith the facts as she 
understands them to be. In the second place what we might now say, in 
anticipation of an amendment, respecting the interesting questions dis- 
cussed in the briefs would be dicta in which we should not—but sometimes 
do—indulge. 

The judgment entered in the court below is 

Affirmed. 
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CAROLINA POWER & LIGHT COMPANY vy. MERRIMACK MUTUAL FIRE 
INSURANCE COMPANY ET At. 
(Filed 28 April, 1954.) 
Appeal and Error § 43— 


Where the Supreme Court is evenly divided in opinion as to the points 
raised as grounds for rehearing, one Justice not sitting, the petition will 
be denied. 


ON PETITION to rehear ease on appeal, and reconsider opinion reported 
in 238 N.C. 680, 79 S.E. 2d 167. 


A. A. Bunn, Kittrell & Kittrell, Perry & Kittrell, B.S. DeLaney, Jr., 
Charles F, Rouse,and A. Y. Arledge for plaintiff appellant. 

Murray Allen, R. P. Upchurch, Gholson & Gholson, and William T. 
Joyner for defendants appellees. 


Per Curram. The Court, one member, Parker, J., not sitting, being 
evenly divided in opinion as to points raised as grounds for rehearing, 
the opinion reported as above shown will stand as written, in accordance 
with the usual practice in such cases, and the petition will be, and it is 
hereby 

Denied. 


STATE vy. WINFORD AYSCUE. 
(Filed 28 April, 1954.) 


1. Criminal Law § 78c: Appeal and Error § 6c (1)— 


Challenges to the admissibility of certain evidence and the sufficiency of 
the evidence to carry the case to the jury may not be raised initially in the 
Supreme Court, but must be presented by exceptions and assignments of 
error duly made in the lower court. 


2. Criminal Law § 78c: Appeal and Error § 6c (2)— 
An appeal itself is an exception to the judgment, but where the judgment 
is regular in form and is supported by the verdict, a sole challenge by 
uppeal must fail. 


Appear. by defendant from Harris, J., and a jury, at October Term, 
19538, of FRanKLIN, 

Criminal prosecution tried upon two bills of mdictment, consolidated 
for trial, charging the defendaut with forging and uttering certain checks 
in violation of G.S. 14-119 and 14-120. 
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From a verdict of guilty and judgment imposing penal servitude of 
eighteen months, the defendant appeals. 


dtlorney-General McMullan and Assistant Attorney-General Moody 
for the State, 
John F. Matthews for defendant, appellant. 


Pex Curram, The defendant, being without counsel in the trial below, 
seeks to challenge in this Court for the first time (1) the admissibility of 
portions of the evidence adduced against him, and (2) the sufficiency of 
the evidence to carry the case to the jury. However, the record discloses 
no objection to any of the evidence nor motion for judgment as of nonsuit. 
In fact, nowhere in the record is there an objection or exception to any 
ruling of the trial court. The objections, first made in this Court, come 
too late. Decision here is controlled by what is said in S. v. Howell, 239 
N.C. 78, 79 S.E. 2d 235, and S. v. Gaston, 236 N.C, 499, 73 S.E. 2d 311. 

True, the appeal itself is an exception to the judgment, 8. v. Sloan, 
238 N.C. 672, 78 S.E. 2d 738, but the judgment appears to be regular in 
form and is supported by the verdict. It would seem the defendant has 
applied to the wrong forum. 

No error. 


LIZZIE B. HUBBARD, EXEcUTRIX OF THE EstaTE OF CHRISTIAN GAY PATE, 
DECEASED, v. JAMES A, WIGGINS, MOLLIE LOUISE WIGGINS, JAMES 
WILHELM WIGGINS, JOHN DEWEY WIGGINS, JOHN DEWEY WIG- 
GINS, JR., JAMES HAMPTON WIGGINS, SAMUEL PAUL WIGGINS, 
STANLEY PAUL WIGGINS, JOHN WILLIAM ARCHER, MARY FRAN- 
CES ARCHER, JOHN WILLIAM ARCHER, JR., ROBERT WALTER 
ARCHER, CAROLYN WHITE ARCHER, BARBARA JEAN ARCHER, 
JESSE WAYNE ARCHER, J. FORREST ARCHER, DAISY ARCHER 
BRITT, ROBERT CLINTON ARCHER, ROBERT CLINTON ARCHER, 
JR., DEBORAH LOUISE ARCHER, MARY ALICE ARCHER EDWARDS, 
PEGGY ANN ARCHER, J. SAMUEL HUBBARD, JUANITA HUBBARD 
DAVIS, H. COMPTON GAY, FRANK H. GAY, FRANKIE SUE GAY, 
HARVEY H. GAY, VIRGINIA BELLE GAY WHITE, BARBARA LEE 
WHITE, BARBARA ANN GAY CLAYTON, ALMA CHRISTINE GAY 
KYTE, WILLIAM C. GAY, JR., ELIZABETH BLANCHE GAY, DEWEY 
ELIZABETH GAY TAYLOR, DEWEY GAY HARRISON, ERNEST 
WOOD TAYLOR, JR., NELLIE GREENE GAY, GERTRUDE GAY BRY- 
ANT, HARVEY H. GAY, JR., NELL GAY WHITE, DOROTHY GAY 
WHITE WATKINS, JOHN E. WHITE, LILAR BIRDSONG VICK, OMA 
LEE VICK HARRIS. JAMES BATTE HARRIS, SANDRA DIANNE 
HARRIS, JAMES VICK, JUDITH DEE VICK, JOYCE ANN VICK, NELL 
VICK NEAL, ELLEN LEE ADAMS, PATRICIA ANN NEAL, MAY VICK 
SHIELDS, JEAN MARIE SHIELDS, LINDA TART SHIELDS, JAMES 
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ANDERSON SHIELDS, ELIZABETH ANN SHIELDS, LAURICE VICK 
ALLEN, MINA VICK LIGGAN, ELIZABETH BIRDSONG HUBBARD, 
HOWARD STOCKWELL, GLORIA STOCKWELL FAISON, ELIZABETH 
STOCKWELL, SHIRLEY STOCKWELL, HOWARD STOCKWELL, JR.; 
MASONIC AND EASTERN STAR HOME, ING., a NorvH Carolina CorpPo- 
RATION, OF GREENSBORO, NORTH CAROLINA, AND J. CRAWFORD BIGGS, 
JOHN N. DUNCAN, C. C. CUNNINGHAM, GROVER L. DILLON, B. 
TROY FERGUSON, L. B. FLOURNOY, H. O. LINEBERGER awnp A. 
EUGENE SPIVEY, TrusreES or KDENTON STREET METHODIST 
CHURCH OF RALEIGH, NORTH CAROLINA, anp ALL OTHER PERSONS. 
KNOWN OR UNKNOWN, IN BEING OR Nor IN BEING, AND Not SPECIFICALLY 
NAMED HEREIN, WHO HAVE or MAY Have or CLatn: AN INTEREST IN THE 
ESTATE OF CHRISTIAN GAY PATE, D&rcreasen. 


(Filed 5 May, 1954.) 


. Wills § 32— 


While ordinarily it will be presumed that a testator intended to dispose 
of property owned by him and did not intend to dispose of property over 
whieh he did not have power of testamentary disposition, such presumption 
of fact, like other presumptions of fact and technica: rules of construction, 
as distinguished from rules of law, will not be permitted to overrule the 
evident intent of the testator, express or implied in the language of the 
instrument considered as a whole. 


. Wills §§ 31, 39-— 


Where the language of a will is ambiguous or doubtful, evidence is com- 
petent to show the circumstances surrounding the execution of the will, 
including the condition, nature and extent of testatrix’ property, and her 
relation to her fainily and to the beneficiaries named in the will, so as 
nearly as possible to get testatrix’ viewpoint at the time the will was exe- 
euted, and even if the language of the will is not ambiguous or doubtful, 
the admission of such evidence may not be prejudicial. 


Wills § 31— 

The intention of testatrix as gathered from the general purpose of the 
will and the significance of the various expressions, enlarged or restricted 
according to their real intent, is the will, and a phrase will not be given its 
literal meaning if contrary to the intent as gathered from the language of 
the instrument considered as a whole. 


Wills § 36— 


Ordinarily, where a definite and certain devise o: bequest is made and 
some part of the same property is disposed of in a later part of the will, 
the original devise or bequest is only reduced to the extent necessary to 
comply with the later provision in the will. 


Wills § 39— 


In an action to construe a will, the extent and character of the estate 
should be established when material as an aid in ascertaining the intent of 
the maker of the will. 


. Wills § 34e— 


Where the amount of property intended to be embraced in a bequest is 
ambiguous and doubtful under the language of the will, later directions 
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in the instrument for the disposition of testatrix’ property inconsistent 
with one of the possible interpretations of the prior bequest, even though 
such directions are ineffectual because of ambiguity or illegibility, are 
proper to be considered in ascertaining the amount of property testatrix 
intended to embrace within the prior bequest, since such later provisions 
throw light upon testatrix’ intent in this regard. 


%, Same—Where amount of government bonds included in bequest is am- 
biguous, the amount must be ascertained in accordance with intent as 
gathered from entire instrument. 

Testatrix directed that a named nephew “is to have the Bonds & on 
Hundred Dollars.” At her death testatrix possessed two sets of bonds, one 
in an unmarked envelope of the value of three hundred dollars payable to 
herself or the nephew, and the other in an envelope marked her personal 
account, in the amount of six thousand dollars, payable to herself alone. 
Testatrix left no children her surviving, but was survived by 46 nieces and 
nephews and grand-nieces and grand-nephews, two brothers and one Sister, 
and made bequests to 45 of these relatives, specifically excluding four from 
any share for reasons stated, with substantial equality among the bene- 
ficiaries named. Later provisions of the will attempting to dispose of 
fifteen hundred dollars in bonds and to set up a trust fund for business 
schooling of certain children were ineffective for ambiguity or illegibility. 

Held: In accordance with the intent of testatrix as gathered from the 
language of the instrument construed in its entirety, the phrase in question 
was properly construed to direct the delivery of the three hundred dollars 
in bonds in their joint names to the nephew and to bequeath to him one 
hundred dollars in cash, rather than a bequest of the six thousand dollars 
in bonds and one hundred dollars to him, which would result in a grossly 
disproportionate gift to the nephew. 


BoesittT, J., concurring. 
ERVIN, J., dissenting. 
BARNHILL, C. J., and WINBORNE, J., concur in dissent. 


Apprat by defendant J. Samuel Hubbard, from Hall, Special Judge, 
December Term, 1953, of Wake. 

This action was brought pursuant to the provisions of the Uniform 
Declaratory Judgment Act (G.S, 1-253, et seg.), for the purpose of ob- 
taining the advice and guidance of the court in the construction and inter- 
pretation of the last will and testament of Christian Gay Pate, and in 
the administration of her estate. 

The facts essential to the disposition of this appeal are fully stated in 
the court’s findings of fact, conclusions of law and the judgment included 
therein, which are as follows: 

“This cause being duly calendared for hearing and coming on to be 
heard before the undersigned Judge presiding at the December 1953 
Assigned Civil Term of Wake County Superior Court, and a jury trial 
having been waived and all parties having agreed in open Court that the 
Court should hear and decide all questions of fact and law in issue in this 
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action, and, it appearing to the Court that all parties involved in this 
action have been properly served with summons either by personal service, 
by publication, or by personal service outside of the State and are before 
the Court. 

“And it further appearing that all minors and incompetents and all 
unknown parties are represented in this action by and through A. L. Pur- 
rington, Jr., guardian ad litem for Frankie Sue Gay, Barbara Lee White, 
Barbara Ann Gay Clayton, Alma Christine Gay Kyte, William C. Gay, 
Jv., Elizabeth Blanche Gay, Dewey Gay Harrison, Ernest Wood Taylor, 
John Dewey Wiggins, Jr., James Hampton Wiggins, Stanley Paul Wig- 
gins, Jesse Wayne Archer, Deborah Louise Archer, Peggy Ann Archer, 
James Batte Harris, Sandra Dianne Harris, Judith Dee Vick, Joyce Ann 
Vick, ENen Lee Adams, Patricia Ann Neal, Jean Marie Shields, Linda 
Tart Shields, James Anderson Shields, Elizabeth Aun Shields, Elizabeth 
Stockwell, Shirley Stockwell, Howard Stockwell, Jr., and Barbara Jean 
Areher, and for all other persons, known or unknown, or in being or not 
in being, and not specifically named in this action, who have or may have 
or claim an interest in the estate of Christian Gay Pate, deceased, who 
are defendants in the above entitled action, and for all unknown spouses 
of defendants, known or unknown, and not specifically named in this 
action, who have or may have or claim an interest in the estate of Chris- 
tian Gay Pate, deceased, and that said guardian ad litem has duly filed 
answer herein, and, 

“The Court having heard the evidence and arguments of counsel on 
matters of fact and law at issue, hereby finds the following facts: 

“1, That the true and accurate transcription of the Will of Christian 
Gay Pate, indecipherable words being indicated by dashes, is as follows: 
(Note: the lines of said will are nunibered for convenience of reference) 


1 I Christian Gay Pate, I ama right & sound 
2 miund, and thisis my Will. If anything 
3 should happin to me before I do it I want a 
4 nice family marker put to the graves for I don’t 
5) like the one there. & Tizzie B. Hubbard & 
6 Dorothy Gay White is act as administrators of my 
i state. [ want them to have one thousand 

S Dollars a piece for their time, & I want 

9 Jim Wiggins and Louise to have my car & 
10) 5 hundred dollars. & Christine Gay my niece 
11 to have a nuf money to pay for Business Course 
12 if she will take one, & my house is to 
13 stay like it & my sister family is to 
14 live here for 2 year or more if thev 
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need to pay the taxes and up keep, & put 
fifty Dollars a month in bank for Dorothy Gay. 
if they make that above the expenses. Lizzie is 
keep one five hundred for Lillie Vick to 
buy thing that she really need. Mary Archer is to 
have. 2. hundred. in cash. & Sam Hubbard 
is to have the Bonds & on Hundred Dollars 
& Nita H. Davis is to have 2. hundred 
dollars, in cash. & my great nieces & fifty a 
piece. & Loris D. Allen is to have one 
hundred. & my church to have one Hundred 
in cash. & my Brothers don’t need none so they 
will get five Dollars each. && the other 
shall stay in trust to for a while & if any one 
of the - - - children fish high help them with 
a Business course up to five Hundred 
Dollars each. The piano is Dorothy Gays & any 
that she lizzi 
thing else she wants in my house. & 
Mr, John White can help them & he 
shall have six hundred dollars for his 
help to pay on a ear for them. & if any 
one tries to Break this they are not to have 
nothing at all, for these are the things I 
want done. they don’t have to give Bond. 
one hundred. fifty dollars more to the 
Masonic & eastern Star home to furnish a room in the 
hospital. & when my home is sold it shall 
be divided between my nieces & nephews & my 
& great nieces and nephews. at 2 hundred a piece 
& my sister shall have 5 Hundred Dollars. 
I don’t want Bill Gay or Harvey Gay Jr. to 
have any for they Drink & throw it way, so 
T doe want Almo Gay, Bill Wife to have 
2 hundred Dollars to feed her children 
with instead of him getting it she shall 
Clint 
use it for the children. Bill or Foris Archer is 
not to have anything for they Drink. I don’t want them to 
have any. Lizzie is to have my china if she wants 
it. & I want fifteen hundred dollars in saving Bonds 
for flowers to the graves, 
This is my Will, Feb. 12, 1949 
Christian. Gay. Pate. 
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“2. That the persons named by testatrix in line 45 of her said will as 
Bill Gay and in Jine 50 of her said will as ‘Bill or Foris Clint Archer’ 
were intended by testatrix to be those persons among her nephews bearing 
such names, z.e., William C. Gay, Sr., John Wilham Archer, Sr., J. For- 
est “Archer and Robert Clinton Archer, Sr. 

“3. That in lines 31, 3la and 32 of testatrix’s will the words ‘anything 
else . . . In my house’ were intended by testatrix to include only furni- 
ture in testatrix’s house, 

“4. That a family marker and individual name plates have been pur- 
chased, paid for and erected on testatrix’s lot in Montlawn Memorial 
Park, Wake County, North Carolina, at a cost of $636.83. 

“5, That testatrix’s automobile has been delivered to James A. Wiggins 
and Louise Wiggins, 

“6. That the language in lines 23 and 24 of said will, ‘& my great nieces 
& 50 a piece.,’ was intended by testatrix to constitute a bequest of $50.00 
to each of testatrix’s great nieces living at her death. 

“7, That the language appearing in lines 20 and 21 of testatrix’s will, 
to wit: ‘Sam Hubbard is to have the Bonds & on Hundred Dollars,’ when 
considered with other provisions appearing in said will and with the fact 
that testatrix held at her death two sets of bonds (one set in an unmarked 
envelope and consisting of three $100.00 U. 8. Bonds, Series D, payable to 
‘Mrs. Christian G. Pate or Mr. J. Sam Hubbard,’ and the other set in an 
envelope marked ‘Mrs, W. L. Pate, personal account,’ and consisting of 
six $1,000 U. S. Bonds, Series D, payable to ‘Mrs, Christian Gay Pate’) 
is ambiguous and subject to interpretation and the Court hereby finds as 
a fact that said language appearing in lines 20 and 21 of the will, ‘Sam 
Ilubbard is to have the Bonds & on Hundred Dollars,’ was intended to 
bequeath to Sam Hubbard the three $100 U. S. Bonds, Series D, payable 
to ‘Mrs. Christian G. Pate or Mr. J. Sam JIubbard,’ and $100.00, and 
that Sam Hubbard is entitled to no other property under the language 
of said bequest; that this finding does not prejudice the rights of Sam 
Tfubbard under any other part of said will. 

“8. That Christian Gay Pate left no children or issue surviving her 
and the Court eannot determine from the pleadings and the evidence to 
what children the testatrix intended to refer in line 29 of her will, reading 
‘of the - - - children fish high help them with.’ 

“Now, Trererorr, upon the foregoing findings of fact and upon the 
admissions of facts in the pleadings, the Court eoacludes as matters of 
law and orders, adjudges and deerces as follows: 

“1. That the transcription of the will of Christian Gay Pate, as set 
forth in Exhibit B attached to the complaint and as set forth in Book 
of Wills S, page 72, Office of the Clerk of Superior Court of Wake 


County, be, and the same is hereby amended in accordance with findings 


N.C.] SPRING TERM, 1954. 208 
HUBBARD v. WIGGINS. 


of facts No, 1 above, and that the Clerk of the Superior Court of Wake 
County be, and he is hereby authorized and directed to amend the tran- 
scription of said will as the same appears in Book of Wills 8, page 72, 
Office of the Clerk of the Superior Court of Wake County to conform 
with said findings of facts No. 1 above, and, as amended, said transcript 
is hereby ordered, adjudged and decreed to be a true and accurate tran- 
scription of the will of Christian Gay Pate, deceased. 

“9, That under the provisions in lines 31, 31a and 32 of the will of 
Christian Gay Pate, testatrix bequeathed her piano to Dorothy Gay 
White Watkins and also bequeathed to Dorothy Gay White Watkins and 
to Elizabeth Birdsong Hubbard any pieces of furniture contained in 
testatrix’s home at the time of her death which either Dorothy Gay White 
Watkins or Elizabeth Birdsong Hubbard might select and elect to take. 

“3, That under the provisions of lines 41 through 52 of said will, the 
executrices of said will are given an implied power to sell, after two 
years from testatrix’s death, the homeplace of testatrix at 7 East Lane 
Strect in the City of Raleigh, North Carolina, in such manner and to 
such person or persons and at such prices as they might deem for the best 
interest of said estate, and to distribute the proceeds of said sale as fol- 
lows: (a) $500.00 to testatrix’s sister, Nell Gay White; (b) $200.00 to 
each of testatrix’s nieces, nephews, great-nieces and great-nephews living 
at her death, excluding William C. Gay, Sr., Harvey H. Gay, Jr., John 
William Archer, Sr., Robert Clinton Archer, Sr., and J. Forest Archer; 
(c) $200.00 to Alma Norwood Gay, wife of William C. Gay, Sr., for the 
use of her children, Barbara Ann Gav Clayton, Alma Christine Gay 
Kyte, William C. Gay, Jr., and Elizabeth Blanche Gay; that the sale of 
said homeplace, as the same is set forth and admitted in all of the plead- 
ings filed herein, be, and the same is hereby approved and confirmed and 
Lizzie B. Hubbard, Executrix of the Estate of Christian Gay Pate, 
deceased, is hereby authorized and empowered to make, execute and 
deliver deed therefor under her power of sale; that no person was given 
the right under said will, as a beneficiary, devisee or legatee, to use or 
occupy said homeplace after the 9th day of July, 1951; that the legacies 
provided in lines 41 through 52 of said will are demonstrative legacies, 
and as such are entitled, if the proceeds of sale of said homeplace shall be 
insufficient to satisfy in full all of such legacies, to have any deficiency 
supplied from the general assets of the estate to the extent necessary to 
pay all such legacies in full and the expenses of sale of said homeplace 
shall be paid from the general assets of the estate. 

“4. That under the provisions of lines 10, 11 and 12 of said will, Chris- 
tine Gay (Alma Christine Gay Kyte) is to have enough money to pay for 
a business course if she will take one; that in carrying out this provision 
the Executrix be, and she is hereby authorized and directed to set aside 


204. IN THE SUPREME COURT. {| 240 
HUBBARD U. WIGGINS. 


for the benefit of Alma Christine Gay Kyte in full and complete discharge 
of the legacy provided in lines 19, 11 and 12 of said will, the sum of 
$500.00 out of the general assets of the estate, which sum is hereby de- 
clared to be a general legacy, aud to pay therefrom the actual expenses of 
tuition, books and supphes ineurred by the said Alma Christine Gay 
Kyte in taking a business course from such bona fide school offering such 
business course as she may elect: Provipep, that the said Alma Christine 
Gay Kyte must elect to take such course and must begin such course on 
or before March 7, 1958, and must complete such course on or before 
March 7, 1959, in default of which such funds as shall not theretofore 
have been paid by the Exccutrix shall be included 11 the residue of said 
Kstate and so distributed; and in the payment of any portion of such 
legacy, the Executrix is hereby authorized to pay said funds in the dis- 
eretion of said Exeecutrix. 

“5. That the provisions of lines 27 through 31 of said will, ‘& the other 
shall stay in trust to for a while & if any one of the (word indecipherable) 
children fish high help them with a business course up to five Hundred 
Dollars each,’ are so vague, indefinite and ambiguous as to be incapable 
of administration under the law and therefore the same are hereby 
ordered, adjudged and decreed to be void. 

“6. That the provisions in lines 53 and 54 of said will reading: ‘I want 
fifteen hundred dollars in savings Bonds for flowers to the graves,’ are so 
vague, indefinite and ambiguous as to be incapable of administration 
under the law and therefore the same are hereby ordered, adjudged and 
decreed to be void. 

“7, That testatrix’s will contains no valid residuery clause, wherefore 
any funds or properties not otherwise disposed of, including any legacies 
or devises which may have lapsed or may have been found by this Court 
to be void, shall be distributed among the distributees and heirs at law of 
Christian Gav Pate under the laws of descent and distribution as upon an 
intestacy, without exclusion of any distributee or heir at law, and particu- 
larly without exclusion of testatrix’s brothers referred to in lines 26 and 
27 of the will and her nephews, referred to in lines 45 and 50 of the will. 

“8, That in the payment of bequests and other benefits provided in 
testatrix’s will it is ordered, adjudged and decreed that all properties 
specifically bequeathed shall be delivered to the respective legatees de- 
nominated in said will to receive said property; that the legatees of the 
proceeds of sale of the homeplace shall be paid in full from the proceeds 
of sale of the homeplace, anv deficiency to be supplied from the general 
assets of the estate; that thereafter general legacies shall be paid to the 
extent of funds available from funds of the estate rhen remaining; any 
residue of funds thereafter remaining shall be distributed among the heirs 
at law and distributees of Christian Gay Pate in accordance with the 


N.C.] SPRING TERM, 1954. : 205 


HvuBBARD t. WIGGINS. 
general laws of descent and distribution as upon an intestacy; and if the 
funds or properties of the Estate shall be insufficient to pay the various 
legacies and benefits provided under the will then such legacies and bene- 
fits shall abate in the following order, with pro rata abatement within 
each class: (a) residuary benefits; (b) general legacies; (c) demonstra- 
tive legacies; (d) specific legacies. 

“9, That the costs of this action, including a fee to A. L. Purrington, 
Jr, guardian ad litem as aforesaid, in the amount of $400.00, to be taxed 
by the Clerk, be and thev are hereby taxed against the Estate of Christian 
Gay Pate to be paid by the Excentrix of the Estate of Christian Gay 
Pate, deceased. 

“10. That any orders herein directed, or authority herein given, to 
Lizzie B. Hubbard, Executrix, or to the Executrix of the Will of Chris- 
tian Gay Pate, shall have equal binding effect and authority on any other 
person who may at any time succeed Lizzie B. Hubbard as Executrix or 
who may at anv time serve as executor, executrix or administrator c¢.t.a 
of the Will and Estate of Christian Gay Pate. 

“11. That the six $1,000.00 U. S. Bonds, Series D, payable to ‘Mrs. 
Christian Gay Pate,’ were not disposed of by said will and shall fall into 
the residue of the Estate; and that Sam Hubbard is entitled to the three 
$100.00 U. S. Bonds, Series D, payable to ‘Mrs. Christian G. Pate or 
Mr. J. Sam Hubbard,’ 

“This 11th day of December, 1953. 

Ce We TISEL 
Judge Presiding, December, 1953, Assigned 
Civil Term, Wake County Superior Court.” 


From the foregoing findings of fact, conclusions of law and judgment, 
the defendant J. Samuel Hubbard appeals, assigning error. 


Parker & Sink for plaintiff, appellee. 

Lassiter, Leager & Walker and Ballard S, Gay for appellees John Wil- 
liam Archer, et al, 

wl. L. Purrington, Jr.. guardian ad litem, 

JLO.B, Ehringhaus, Jr., for defendant, appellant, 


Denny, J. The one question to be determined on this appeal is 
whether the testatrix intended to give J. Samuel Hubbard the three 
$100.00 U. S. Bonds, Series D, which were payable to her or J. Sam Hub- 
bard, and $100.00: or did she intend to give him the six $1,000.00 U. 8S. 
Bonds, Series D, pavable to herself. Mrs. Christian Gay Pate, and 
$100.00? | 
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We are not inadvertent to the fact that if the testatrix in the instant 
case had died intestate, J. Samuel Ilubbard would have been entitled to 
the three $100.00 U. 8. Bonds, Series D, as a matter of law. Hrrin v. 
Conn, 225 N.C, 267, 84 S.E. 2d 402; Watrins v. Shaw, Comr. of Revenue, 
234 N.C. 96, 65 S.E. 2d 881. There is also a presumption recognized by 
the courts in construing wills that a testator intencled only to dispose of 
property owned by him and did not intend to include in a devise or be- 
quest any property over which he did not have the power of testamentary 
disposition. 57 Am. Jur., Wills, section 1163, page 760; Bank v. Misen- 
heimer, 211 N.C, 519, 191 S.E. 14, 110 A.L.R. 1810. It is not unusual, 
however, for persons to misconceive the extent of their testamentary rights 
and to undertake to dispose of property over which they have no power 
of testamentary disposition. Elmore v. Byrd, 180 N.C. 120, 104 S.E. 
162; Benton v. Alexander, 224 N.C. 800, 32 S.E. 2d 584, 156 A.L.R. 814; 
Lamb v. Lamb, 226 N.C. 662, 40 S.E. 2d 29; Byrd v, Patterson, 229 N.C. 
156, 48 S.E. 2d 45; Trust Co. v. Burrus, 230 N.C, 692, 55 S.E. 2d 183. 

We must remember, however, that in the interpretation of a will to 
ascertain the intent of the testator, neither presumptions nor technical 
rules of construction, as distinguished from rules of law applicable to the 
construction of wills, such as the rule in Shelley’s case or the rule against 
perpetuities, will be permitted to overrule the evident intent of the testa- 
tor, either expressly or by necessary implication, gathered from the lan- 
guage of the will as a whole. Carroll v. Herring, 180 N.C. 369, 104 S.E. 
892; Haywood v. Rigsbee, 207 N.C. 684, 178 S.E. 102; Heyer v, Bulluck, 
210 N.C., 321, 186 S.E. 356; Richardson v», Cheek, 212 N.C. 510, 193 S.E. 
705; Trust Co. v, Miller, 223 N.C. 1, 25 S.E. 2d 177; Trust Co. v. Wad- 
dell, 234 N.C. 454, 67 S.E. 2d 651. 

In 57 Am. Jur., Wills, section 1135, page 731, et seq., we find this 
statement: “The one rule of testamentary construction to which all others 
are servient and assistant, it has been said, is that the meaning intended 
by the testator is to be ascertained and given effect in so far as legally 
possible. The testatorial intention will control anv arbitrary rule, how- 
ever ancient may be its origin, . . 

The court below being of the opinion that the provision in the will with 
respect to the disposition of the bonds is ambiguous, admitted testimony, 
over the objection of the appellant, to show the extent of the personal con- 
tacts of the testatrix with her relatives who were named as beneficiaries 
in her will. 

The appellant assigns as error the admission of the evidence referred to 
above, which, in sum and substance, discloses that her sister, Nell Gay 
White, and her husband, John E, White, lived in the home of the testatrix 
from the time of their marriage in 1931 until the death of Mrs. Pate; that 
Mrs. White is the sister referred to in line 13 of the will, who was to con- 
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tinue to live in the decedent’s home for two years after Mrs. Pate’s death ; 
that Dorothy Gay White (now Dorothy Gay White Watkins), who was 
named as co-executrix of Mrs, Pate’s will, is the daughter of Mr. and Mrs. 
John E, White and was born and reared in the Pate home. (She qualified 
as co-executrix of Mrs, Pate’s will but later married and moved to Merid- 
ian, Miss., and was permitted by the court to resign.) That Mrs. Pate 
from time to time visited J. Samuel Hubbard, a nephew, Nita H. Davis 
(Juanita Hubbard Davis), a niece, Mrs, Lizzie Hubbard, a niece by mar- 
riage, and James A. Wiggins, a nephew. That J. Samuel Hubbard 
visited Mrs. Pate several times while the Whites lived in her home; so did 
James A. Wiggins; that Lizzie Hubbard visited her more often than 
anyone else, and that Lizzie Hubbard was the only relative that visited 
Mrs. Pate during the last two or three years of her life. 

In our opinion, irrespective of whether the will of Mrs. Pate is ambig- 
uous or doubtful in the respect contended by the appellees, this evidence 
was not prejudicial to the appellant. It simply tends to show that the 
personal contacts of Mis. Pate with her relatives, the objects of her 
bounty, were limited largely to those with the Whites who lived in her 
home, J. Samuel Hubbard and his sister Nita H. Davis (Juanita Hub- 
bard Davis) of Petersburg, Virginia, Mrs. Lizzie Hubbard of Emporia, 
Virginia, and James A. Wiggins of West Greene, Georgia. 

In seeking to discover the intent of a testatrix, when the language used 
is ambiguous or of doubtful meaning, it 1s proper for the court to take into 
consideration the cireunistances surrounding the execution of the will, 
including the condition, nature, and extent of her property, her relation- 
ship to her family and to the beneficiaries named in the will, so as nearly 
as possible to get her viewpoint at the time the will was executed. 57 
Am. Jur., Wills, section 1144, page 741, et seqg.; Herring v. Williams, 153 
N.C, 231, 69 S.E. 140, 188 Am. St. Rep., 659; Crouse v. Barham, 174 
N.C, 460, 93 S.E. 979; Huywood v. Rigsbec, supra; Anderson v. Bridgers, 
0 N.C, 456, 184 S.E. 78; Heyer v. Bulluch, supra; Cannon v. Cannon, 
5 N.C., 611, 86 S.E. 2d 17; Trust Co. vu. National Missions, 226 N.C. 
6,39 S.E. 2d 621, 

In Cannon v. Cannon, supra, the late Chief Justice Stacy said: “The 
intention of the testatrix is her will. This intention is to be gathered 
from the general purpose of the will and the significance of the various 
expressions, enlarged or restricted according to their real intent. In 
interpreting the different provisions of the will, the courts are not con- 
fined to the literal meaning of a single phrase. A thing within the inten- 
tion is regarded within the will though not within the letter. <A thing 
within the letter is not within the will if not also within the intention.” 
Bank u. Corl, 225 N.C, 96, 33 S.E. 2d 613; Weathers v. Bell, 232 N.C. 
561, 61 S.E. 2d 600; In re Will of Johnson, 238 N.C. 570, 65 S.E. 2d 12; 
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Trust Co. v. Waddell, supra; Ffird v. Efird, 234 N.C. 607, 68 S.E. 2d 279; 
Trust Co, vu. Schneider, 235 N.C. 446, 70 S.E. 2d 578. 

It is apparent that the testatrix was a person of very limited education, 
who undertook to write her own will. Generally speaking it would seem 
that she had in mind a rather comprehensive and elaborate plan for the 
disposition of her estate, but did not have sufficient experience and train- 
ing in such matters to make her intent in respect to certain bequests 
either clear or effective. She had forty-six nieces and nephews and great- 
nieces and great-nephews, four of whom she execludec ; two living brothers, 
und one sister; she made bequests to forty-five of these relatives. Except 
for those rendering service in connection with the administration of her 
estate, and Dorothy Gay White (now Watkins), who was reared in her 
home, all were treated substantially alike unless J. Samuel Hubbard is 
to take all of her bonds in the aggregate sum of $6,300.00, and $100.00, 
plus $200.00 along with the other nieces and nephews, great-nieces and 
great-nephews (except those expressly excluded), in the division of the 
proceeds from the sale of her home. 

The testatrix had two sets of bonds in different envelopes, one contain- 
ing $300.00 par value, and the other $6,000.00 par value. The $3800.00 
in bonds in the name of the testatrix and J. Sam Hubbard, and $100.00 
in cash, would be the largest amount given to any of her relatives other 
than those connected with the administration of her estate, except the 
sum of $500.00 bequeathed to James .\. Wiggins, who, according to the 
record, is a Methodist minister; $500.00 to her sister Nell Gay White, 
who lived in her home; and $500.00 to her niece, Lillie Vick, to enable 
her “to buy thing that she really need.” Lillie Vick, according to the 
pleadings, has six children, while J. Samuel Hubbard has no children. 
Moreover, if this testatrix knew that she did not Lave the testamentary 
power to dispose of the $800.00 in bonds because they were made payable 
to her and J, Sam Hubbard, but intended to give him the $6,000.00 in 
bonds, it is rather strunge and unusual that she would have added “& on 
Hundred Dollars,” to this very large and disproportionate bequest. 

Furthermore, later in ler will this statement appears, “& I want fifteen 
hundred dollars in saving Bonds for flowers to the graves.” Ordinarily 
where a definite and certain devise or bequest is made and some part of 
the same property is disposed of in a later part of the will, the original 
devise or bequest is only reduced to the extent necessary to comply with 
the later provision in the will. 57 Am. Jur., Wills, section 1128, page 
721, et seg. But, since there is some uncertainty or doubt as to what bonds 
the testatrix intended to include in the bequest to J. Samuel Hubbard, 
the court has the right to consider the later bequest or reference to savings 
bonds, on the question as to whether she intended to inelude the $6,000.00 
in bonds in her bequest to him. 
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It is unfortunate that the court was not given any information as to 
the extent of the testatrix’s estate. It was entitled to such information. 
Often the knowledge of the extent or character of an estate is helpful in 
asceraining the intent of the maker of the will. Herring v. Williams, 
supra; Ripley v. Armstrong, 159 N.C, 158, 74 S.E. 961; Adams v. Cowen, 
177 U.S. 471, 44 L. Ed. 851; Blake v. Hawkins, 98 U.S. 315, 25 L. Ed. 
139. 

The testatrix after making her bequests, exclusive of those 1n connec- 
tion with the disposition of the proceeds to be derived from the sale of 
her home, undertook to set up a trust consisting of the residue of her 
estate, for the purpose of giving certain children a business education at 
a cost not to exceed $500.00 for each of such children. We concur with 
the ruling of the court below to the effect that the attempt to establish 
this trust failed because of its indefiniteness or illegibility of the writing 
in connection therewith. Even so, it is worthy of note that at the time 
the testatrix executed her will she had no nieces or nephews under eight- 
een years of age but she did have twenty-two great-nieces and great- 
nephews seventeen vears of age or under, none of whom, in all probability, 
had finished high school and who might have become eligible for benefits 
under such trust had the testatrix used sufficient legible language to make 
her intent effective. However, the mere fact that she failed in her at- 
tempt to establish this trust, and also failed to make effective provisions 
for the establishment of the flower fund, does not prevent the considera- 
tion of these attempts on the question of her intent. 

In seeking to find and apply the intent of a testator, Stacy, C. J., said 
in Smith v. Mears, 218 N.C. 193, 10 S.E, 2d 659: “It is this quest for 
the variant minds of testators, with no two situated exactly alike and the 
necessity of interpreting language according to the circumstances of its 
use, that often results in close distinctions and renders the law of wills 
sui generis. Richardson v, Cheek, supra; Meclver v. McKinney, 184 N.C. 
393, 114 S.E. 399. Yet after saying this, we assiduously pursue the 
adjudicated cases for any gleam of light that may help us with the prob- 
lem in hand. Worthy ideas expressed elsewhere and on other occasions, 
like nuggets of truth when or wherever found, know no barriers of time 
or place. It is only the foggy horizon that shuts them out.” Surely the 
testatrix’s attempt to set aside “fifteen hundred dollars in saving Bonds 
for flowers to the graves,” is more than a mere gleam of light bearing on 
her intent obtained from other adjudicated cases. We think it clearly 
indicates that she did not intend to bequeath the $6,000.00 in bonds to 
J. Samuel Hubbard. 

Notwithstanding all the facts and cireumstances revealed by the record, 
the appellant seriously contends that the testatrix not only intended to 
bequeath to him all her bonds, totaling $6,300.00 and $100.00 in cash, 
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plus $200.00 from the proceeds to be derived from the sale of her home, 
but that she did so in plain and unambiguous language. We do not 
concur in this view. 

As the authorities cited herein point out, in construing a will the lan- 
guage used in a single sentence, clause, or phrase, will not be permitted 
to control as against the evident intent gathered from the entire instru- 
ment. <A will is not to be construed per parcella, but in its entirety. 57 
Am. Jur., Wills, section 1137, page 735, ec! seq. 

In our opinion when the will of the testatrix is considered in its 
entirety, it does not reveal an intent to give to J. Samuel Hubbard ap- 
proximately twelve times as much as she gave to any of the other objects 
of her bounty exclusive of those administering her estate, and from six to 
ten times as much as she gave to each one of them. We think the pro- 
visions of the will support the ruling of the court below to the effect that 
the testatrix intended to give to J. Samuel Hubbard the $300.00 in bonds 
which she kept in a separate envelope, and $100.00 in eash, plus the 
amount bequeathed to him from the proceeds to be derived from the sale 
of her home. 

The judgment of the court below is 

Affirmed. 


Ervin, J., dissenting: While she dwelt among the living, the testatrix 
purchased three United States Savings Bonds, Series D, of the value of 
$100.00 each, which were payable to herself or her nephew Sam Hubbard, 
and six United States Savings Bonds, Series D, of the value of $1,000.00 
each, which were payable to herself alone. She placed the three $100.00 
bonds in an unmarked envelope. She put the six $1,000.00 bonds in an- 
other envelope bearing her name and the notation “personal account.” 

The testatrix had the legal power to dispose of the six $1,000.00 bonds 
by will. It was otherwise with respect to the three $100.00 bonds. Under 
the applicable Federal regulations, the complete title to the three $100.00 
bonds automatically passed to Sam Hubbard by vight of survivorship 
when the testatrix predeceased him without having cashed them, 

When she executed her will, the testatrix made two references to bonds, 
The first appears in lines 20 and 21, and is couched in this language: 
“Sam Hubbard is to have the bonds & on Hundred Dollars.” The seeond 
appears In lines 53 and 54, and is expressed in this way: “TI want fifteen 
hundred dollars in Savings Bonds for flowers for the graves.” The will 
does not contain a residuary clause. The United States Savings Bonds 
were found in their enclosing envelopes after the death of the testatrix, 
who did not have anv claim to any other bonds. 

The appeal raises this solitary question for decision: Did the testatrix 
bequeath the six $1,000.00 bonds to Sam Hubbard ? 
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We must look to the will for the answer to this question. “In con- 
struing a will, the court seeks to ascertain and carry into effect the ex- 
pressed intent of the testator, z.e., the intention which the will itself, either 
explicitly or implicitly, declares. Where the language employed by the 
testator is plain and its import is obvious, the judicial chore is light work; 
for, in such event, the words of the testator must be taken to mean exactly 
what they say. But where the language in the will does not clearly ex- 
press the testator’s purpose, or when his intention is obscure because of 
the use of inconsistent clauses or words, the court finds itself confronted 
by a perplexing task. In such case, the ccurt calls to its aid more or less 
arbitrary canons or rules of testamentary construction designed by the 
law to resolve any doubts in the language of the testator in favor of inter- 
pretations which the law deems desirable.” Mimore v. Austin, 232 N.C. 
13, 59 S.E, 2d 205. 

The attorneys for all the parties and the majority of this Court accept 
as valid the determination of the presiding judge that the words “I want 
fifteen hundred dollars in Savings Bonds for flowers to the graves” are 
meaningless and void. I have no quarrel with this holding. 

With the second testamentary reference to bonds thus removed, there 
is virtually no room left for construction. This is true because the testa- 
trix has expressed in plain language of obvious import her unmistakable 
intention to bequeath to Sam Hubbard the bonds over which she had the 
power of testamentary disposition. 

To be sure, it may be argued that the broad and unrestricted words 
“Sam Hubbard is to have the bonds” are susceptible of these two con- 
structions: First, the testatrix intended to give Sam Hubbard all “the 
bonds,” that is to say, the three $100.00 bonds as well as the six $1,000.00 
bonds; Second, the testatrix intended to give Sam Hubbard “the bonds” 
over which she had the power of testamentary disposition, that is to say, 
the six $1,000.00 bonds. Her action in segregating the bonds and label- 
ing the envelope containing the six $1,000.00 bonds as her “personal 
account” indicates that she knew the legal powers she had in reference 
to the bonds and lends support to the second of these constructions. To 
belabor this point, however, on this phase of the appeal would be as 
absurd an undertaking as to debate the medieval query “how many angels 
can dance on the point of a very fine needle without jostling each other.” 
Since the testatrix was without legal power to dispose of the three $100.00 
bonds by will, Sam Hubbard would receive exactly the same legacy, +.e., 
the six $1,000.00 bonds, under either construction. Benton v, Alexander, 
224 N.C, 800, 32 S.E. 2d 584, 156 A.D.R. 814. 

For these reasons, this Court ought to make this determination: When 
the testatrix said “Sam Hubbard is to have the bonds & on Hundred 
Dollars,” she gave him the six $1,000.00 bonds and $100.00. 
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My brethren disagree. They adjudge that when the testatrix said 
“Sam ILubbard is to have the bonds & on Hundred Dollars,” she gave him 
$100.00, but no bonds, They adjudge, moreover, that the testatrix died 
intestate as to these bonds in spite of her positive declaration that “Sam 
Jfubbard is to have the bonds.” 

These adjudications rest on a premise, which cannot be harmonized 
with the language of the will or the facts dehors that instrument, and a 
conclusion which cannot be reconciled with the preriise. 

This is the premise: When the words “Sam Hubbard is to have the 
bonds” are read in the hght of other provisions of the will and “the fact 
that testatrix held at her death two sets of bonds,” it appears that the 
testatrix was ignorant of the difference in the state of her titles to the two 
sets of bonds and believed that she had full legal power to dispose of both 
sets of bonds by will. As a consequence, the words “Sam Hubbard is to 
have the bonds” are so ambiguous as to be susceptible of these two con- 
structions: First, the testatrix intended to give Sam Hubbard the three 
$100.00 bonds and no others; second, the testatrix intended to give Sam 
Hubbard the six $1,000.00 bonds and no others, This ambiguity must be 
removed by construction. 

This is the conelusion: When the words “Sam Hubbard is to have the 
bonds” are construed in the light of other provisions of the will and “the 
fact that testatrix held at her death two sets of bonds,” it appears that it 
was the intention of the testatrix to give Sam Hubbard the three $100.00 
bonds which she could not give and to withhold from him the six $1,000.00 
bonds which she could give. Since the testatrix had no legal power to 
bequeath the three $100.00 bonds, the testamentary provision “Sam Hub- 
bard is to have the bonds” has no more legal significanee than the whis- 
tling of the wind through the willows. And since the will contains no 
residuary clause, the testatrix died intestate as to the bonds in controversy. 

Every jot and every tittle in the reasoning of my brethren rests in final 
analysis on their notion that the testatrix was ignorant of the difference 
in the state of her titles to the two sets of bonds and believed that she had 
full legal power to dispose of both sets of bonds by will. Their decision 
would be without validity even if support for this notion could be found 
in “provisions of the will and the fact that testatrix held at her death 
two sets of bonds.” If the testatrix incorporated the words “Sam Hub- 
bard is to have the bonds” in her will in the belief that she had full legal 
power to dispose of both sets of bonds by will, the conclusion is inescap- 
able and unassailable that she intended to give Sam Hubbard both sets of 
bonds and her will was effectial to transfer to him the six $1,000.00 bonds 
over which she had the power of testamentary disposition. The supposed 
ignorance and the supposed belief of the testatrix do not afford an iota 
of support for the idea that she intended to divorce one set of bonds from 
the other. 
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The basic notion of my brethren and the reasoning based on it are 
in irreconcilable conflict with the presuniption that the testatrix knew 
her own titles and the powers she had in reference to the property held by 
her. Funk v. Eggleston, 92 Ul. 515, 834 Am. R. 1386; Re McNulta, 168 
Wash. 397, 12 P. 2d 389; 57 Am. Jur., Wills, section 1163, My brethren 
do not specify anything in “the fact that testatrix held at her death two 
sets of bonds” having any logical tendency to rebut this presumption or 
to sustain their position. I respectfully submit that they cannot do so, 
When she segregated the bonds, noted on one envelope that its contents 
belonged to her “personal account,” and refrained from making any com- 
parable notation on the other envelope, the testatrix demonstrated that 
she knew the difference in the state of her titles to the two sets of bonds 
and that she knew her power of testamentary disposition was limited to 
the six $1,000.00 bonds belonging to her “personal account.” 

My brethren assign two reasons for their assertions that their premise 
and their conclusion find support in provisions of the will. The first 1s 
that Sam Hubbard would receive a “very large and disproportionate 
bequest” if the testatrix’s words “Sam Hubbard is to have the bonds” are 
construed to give him the bonds which she had the legal power to bequeath 
to him. This reason is wholly unsatisfying. It rests on conjecture, As 
the majority opinion points out, “the court was not given any information 
as to the extent of the testatrix’s estate.” The first reason would be desti- 
tute of validity, however, even if it were based on fact. Since the law 
permitted her to do with her own as she pleased, the testatrix had an 
absolute legal right to make Sam Hubbard a “very large and dispropor- 
tionate bequest.” The will negates any theory that the testatrix had the 
intention to distribute her property among the natural objects of her 
bounty with any substantial degree of equality. She gave various persons 
varying gifts of varying values. She cut off her brothers with $5.00 
apiece. She disinherited some of the natural objects of her bounty alto- 
gether. I fear that the first reason is simply symptomatic of the uncon- 
scious succumbing of the majority ot the court to a temptation which lies 
in constant wait for judges-—the temptation to make for a decedent in 
the name of construction a will which the judges deem to be more equi- 
table than the will the decedent has made for himself. 3 

The second reason advanced by my brethren for their assertion that 
their premise and their conelusion find support in the provisions of thie 
will is bottomed on this second reference to the bonds: “I want fifteen 
hundred dollars in Savings Bonds for flowers to the graves.” The presid- 
ing judge held these words void for vagueness, and my brethren affirm 
this holding. Yet they declare these meaningless words clearly indicate 
that the testatrix did not intend to bequeath the six $1,000.00 bonds to 
Sam Hubbard. TI am unable to give assent to this reason. When she 
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inserted these words in her will, the testatrix merely exercised the privi- 
lege of changing her mind, and attempted to withdraw from her prior 
bequest to Sam Hubbard “fifteen hundred dollars in Savings Bonds for 
flowers to the graves.” And this is precisely what she would have done if 
she had expressed her apparent purpose in words of legal validity. 57 
Am, Jur., Wills, section 1128. My brethren do not reveal any reason 
why the law should give to void words a power which it denies to valid 
ones. I can think of none. Consequently I faver abiding by this well 
settled doctrine of the law of wills: “A clear gift by an earlier provision 
will not be modified or qualified by a later obscure or ambiguous provi- 
sion.” 69 C.J., Wills, section 1158. 

For the reasons given, the premise and the conclusion of my brethren 
cannot be harmonized with the language of the will or the facts dehors 
that instrument. 

When the premise of the majority is reduced to ultimate terms, 1t comes 
to this: The words “Sam Hubbard is to have the bonds” are so ambiguous 
as to be susceptible of these two constructions: Furst, the testatrix in- 
tended to give Sam Hubbard the three $100.00 bonds, and no others; 
second, the testatrix intended to give Sam Hubbard the six $1,000.00 
bonds, and no others. 

The conclusion that the testatrix intended to give Sam Hubbard the 
three $100.00 bonds she could not give and to withhold from him the six 
$1,000.00 bonds she could give cannot be reconciled with this premise. 
This is true because the conclusion runs counter to the canons or rules of 
testamentary construction which an ambiguity of the nature alleged calls 
into play. 

These canons or rules are as follows: 

1. The presumption is that the testator intended to dispose of property 
which the law permitted him to dispose of by will. Bank v. Misenhermer, 
911 N.O. 519, 191 S.E. 14, 110 A.L.R, 1310; Gano v. Gano, 239 Hl. 539, 
88 N.E. 146, 22 L.R.A. (N.S.) 450; Collins v. Capps, 235 Ill. 560, 85 
N.E. 934, 126 Am. S. R. 232; Wilkison v. Wilkison, 180 Kan. 424, 286 P. 
252: Hood v. Nicol, 236 Ky, 779, 84 S.W. 2d 429; Lane v. Gess’ Admr., 
993 Ky. 448, 8 S.W. 2d 1076; Lasater ». Cumberland Coal Corp., 26 
Tenn. App. 277, 171 S.W. 2d 407; Ottenhouse v. Paysinger (Tex. Civ. 
App.), 244 S.W. 2d 714; Hdds v. Edds (Tex. Civ. App.), 282 S.W. 688; 
In re McNulta’s Estate, supra; 57 Am. Jur., Wills, section 1163; 69 C.J., 
Wills, section 1876. The reverse is also true. The presumption is that 
the testator did not intend to dispose of property over which he had no 
power of testamentary disposition. Cox v. George (Tex. Civ. App.), 184 
S.W. 326; Waggoner v. Waggoner, 111 Va. 325, 68 S.E. 990, 30 L.R.A. 
(N.S.) 644; 54 Am. Jur., Wills, section 1163; 69 C.J., Wills, section 
1876. As a consequence, a will is not to be given the construction that 
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the testator intended to dispose of property not devisable or bequeathable 
by him, unless its language is fairly susceptible of no other construction. 
Bank v. Misenheimer, supra; Hood v. Nicol, supra; Long v. Long (Tex. 
Civ. App.), 252 S.W. 2d 285; Ottenhouse v., Paysinger, supra; Ford v, 
Bachman (Tex. Civ. App.), 203 S.W. 2d 630; Cheatham v. Mann (Tex. 
Civ. App.), 183 S.W. 2d 264; Sailer vw. Furche (Tex. Civ. App.), 22 S.W. 
2d 1065. 

2. When a person dies testate, it will be presumed that he intended to 
dispose of all his property by his will, and that he did so dispose of it. 
As a consequence, any construction of a will which will result in partial 
intestacy is to be avoided, unless the language of the will compels it. 
Armstrong v. Armstrong, 235 N.C, 738, 71 S.E. 2d 119; Trust Co. v. 
Waddell, 234 N.C, 454, 67 S.E. 2d 651; Renn v. Williams, 233 N.C, 490, 
64 S.E. 2d 487; Jones v. Jones, 227 N.C. 424, 42 S.E. 2d 620; Ferguson 
v. Ferguson, 225 N.C, 875, 85 S.E. 2d 231; Folland v. Smith, 224 N.C. 
255, 29 S.E. 2d 888; McWilliams v. McWilliams, 223 N.C. 857, 26 S.E. 
24.901; Morris v. Waggoner, 209 N.C, 188, 183 8.E. 853; Case v. Brber- 
stein, 207 N.C, 514, 177 S.E. 802; AlcIver v. McKinney, 184 N.C. 3938, 
114 S.E. 399; Faison v. Middleton, 171 N.C. 170, 88 S.E. 141, Ann. Cas. 
1917E, 72; Ireland v. Foust, 56 N.C. 498; Foust v. Ireland, 46 N.C. 184; 
Boyd v. Latham, 44 N.C. 365; Reeves v. Reeves, 16 N.C. 386. 

3. Every part of a will is to be considered in its construction, and none 
of its words are to be cast aside as idle jargon, if any meaning can be put 
upon them, Holland v. Smith, supra; Willams v, Rand, 223 N.C. 734, 
28 S.E. 2d 247; Lee v. Lee, 216 N.C. 349, 4 S.E. 2d 880; Hdens v. Wil- 
liams, 7 N.C. 27. To this end, clauses susceptible of inconsistent con- 
structions are to be reconciled, if this may fairly be done. Voncannon v. 
Hudson Belk Co., 236 N.C. 709, 73 S.E, 2d 875; Bank v. Brawley, 231 
N.C. 687, 58 S.E. 2d 706; Holland v. Smith, supra; Williams v. Rand, 
223 N.C. 784, 28 S.E. 2d 247; Richardson v. Cheek, 212 N.C, 510, 198 
S.E. 705; Westfeldt v. Reynolds, 191 N.C. 802, 133 S.E. 168. 

My brethren conclude that the testatrix intended to dispose of the three 
bonds not bequeathable by her and to die intestate as to the six bonds over 
which she had the power of testamentary disposition, although the lan- 
guage of her will is certainly susceptible of contrary interpretations. They 
cast aside as idle jargon the testatrix’s words “Sam Hubbard is to have 
the bonds,” although this meaning can be put on those words: The testa- 
trix intended to give Sam Hubbard the bonds which the law permitted 
her to dispose of by her will. 


Barnuiit, OC. J., and Wrxzorng, J., concur in dissent. 


216 IN THE SUPREME COURT. [240 
HUBBARD v. WIGGINS. 


Bossirr, J., concurring: Without elaboration the following consid- 
erations convince me that the intent of the testatrix is rightly determined 
in the decision of the Court. 

1. The provisions for Sam Hubbard: “& Sam JIubbard is to have the 
Bonds & on Hundred Dollars.” Here, it will be noted, she does not refer 
to “all the bonds” or “my bonds.” In my opinion, “the Bonds” refers to 
the bonds with which “Sam Hubbard” is identified, namely, the bonds in 
her possession, presumably purchased by her, made out to “Mrs. Christian 
G. Pate or Mr. J. Sam Hubbard.” (Emphasis added.) 

2. The context: I quote only the provisions immediately preceding and 
immediately following: “. .. Mary Archer is to have. 2. hundred. in 
eash. & Sam Hubbard is to have the Bonds & on Hundred Dollars & Nita 
IH. Davis is to have 2. hundred dollars, in cash. & . . .” There is nothing 
here to suggest that Sam Hubbard is to be the caief beneficiary of the 
estate. The inference I draw is that these beneficiaries are being treated 
substantially on the same basis. 

3. The addition of the words: “& on Hundred Dollars.” It seems to 
me altogether unreasonable to infer that the intent of the testatrix was 
to leave Sam Hubbard $6,000.00 of U. S. Bonds and add to a bequest of 
this value, “& on Hundred Dollars.” 

4, The provision: “J: want fifteen hundred dollars in Savings Bonds 
for flowers to the grave.” We are not concerned with the validity of this 
provision. Rather, we are concerned solely with ascertaining the intent 
of the testatrix. In my view, she did not think she had disposed of bonds 
other than those with which Sam Hubbard was definitely identified. 

5. The three $100.00 bonds made out to “Mrs. Christian G. Pate or 
Mr, J. Sam Hubbard” were kept in a separate envelope. The six 
$1,000.00 bonds made out to Mrs. Christian Gay Pate were in another 
envelope marked, “Mrs. W. L. Pate, personal account.” The two sets 
of bonds were separated physically and separated in her thoughts. Hav- 
ing purchased the three $100.00 bonds, having kept them in her possession, 
in a separate envelope, with no delivery of these bonds in her lifetime, it 
seems clear to me that these were the bonds intended for Sam Hubbard 
when she made provision for him: “& Sam Hubbard is to have the Bonds 
& on Hundred Dollars.” True, resolving a question long mooted, this 
Court held in Hrvin v. Conn, and Bank v. Frederichson, 225 N.C. 267, 
384 8.1. 2d 402, that the State law otherwise applicable to gifts inter vivos 
was superseded by the Federal Statutes and regulations concerning such 
bonds and that the alternate payee, even though no delivery had been 
made during the lifetime of the purchaser, was entitled thereto. Even so, 
the State law prevails to the extent that such bonds are a part of the 
decedent purchaser’s estate for inheritance tax purposes. Watkins v. 
Shaw, Comr. of Revenuc, 284 N.C. 96, 65 S.E. 2d 881. It seems unrea- 
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sonable to assume that Mrs. Pate was aware of these refinements. She 
had not given the three $100.00 bonds to Sam Hubbard during her life- 
time. She thought she was doing so by her Will, albeit this result was 
actually accomplished by operation of law under authority of Hrvin v. 
Conn, and Bank v. Frederickson, supra, 

In short, my view is that the testatrix purchased the three $100.00 U.S. 
Bonds, had them made payable to herself or J. Sam Hubbard, thereby 
earmarking these bonds for him and identifying him with them, and that 
she had these bonds and these only in mind when she provided: “& Sam 
Hubbard is to have the Bonds & on Hundred Dollars.” (Emphasis 
added. ) 


KAY JYACHOSKY v. L. R. WENSIL anp CURTIS GARMON, 


(Filed 5 May, 1954.) 
1. Automobiles § 2414d— 


It is competent for witnesses to testify from appearance that the truck 
which they saw at the scene of the accident was the same truck, identified 
as belonging to defendant employer, which they saw shortly thereafter at 
another place. 


2. Automobiles § 2313 e— 

Testimony of witnesses identifying the truck which they saw at the 
scene of the accident as the same truck identified as belonging to defend- 
ant employer is sufficient to take the case to the jury on that question, 
defendant employer’s evidence in conflict therewith being for the jury to 
resolve. 


3. Same— 


G.S. 20-71.1 does not affect the burden of proof but merely provides that 
proof of ownership of a truck involved in an accident establishes prima 
facie that the truck was being operated by an employee and that at the 
time the employee was acting within the scope of his employment. Such 
prima facie showing is sufficient to take the issue of respondeat superior 
to the jury, but does not compel an affirmative finding thereon. 


4. Evidence § e— 


The establishment of facts sufficient to give rise to a prima facie case 
merely takes the issue to the jury, and the credibility of defendant’s evi- 
dence in explanation or rebuttal is also for their determination. 


5. Automobiles § 24144 f—Instruction on issue of respondeat superior held 
without error under provisions of G.S. 20-71.1. ’ 


Plaintiff offered evidence that the truck involved in the accident belonged 
to defendant employer and also introduced in evidence the certificate of 
registration disclosing that license for the vehicle was issued to defendant 
employer as the owner. Defendant employer introduced evidence that the 
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operator of the truck was liis employee but that at the time of the accident 
the employee was on @ purely personal mission and was not acting within 
the scope of his employment. Held: Under the provisions of G.S. 20-71.1 
the court correctly charged the jury that if the plaintiff had satisfied them 
by the greater weight of the evidence that defendant employer was the 
owher of the truck involved, the jury should consider the question of 
agency, and that if plaintiff had satisfied them by the greater weight of the 
evidence that the operator of the truck was then and there driving it as 
an eniployee or agent of defendant einployer and was acting within the 
scope of his employment or agency, to answer the issue in the aflirmative, 
but that if plaintiff had not so satisfied them, to answer the issue in the 
negative. In addition, the court charged peremptorily that if the jury 
believed defendant's evidence to answer the issue, no. 


6. Automobiles § 2314d— 


In an action seeking to hold the owner of a vehicle liable under the 
doctrine of respondeat superior it is competent for plaintiff to introduce 
in evidence the certificate of registration from the Motor Vehicles Depart- 
ment indicating that license for the vehicle was issued to the employer. 


7. Husband and Wife § 10— 


In the wife’s action to recover for personal injuries, the admission of 
evidence as to hospital bills paid by the husbar.d cannot be prejudicial 
when the husband would be estopped to recover these items of damage in 
a separate action. 


8. Appeal and Error § 39f— 


Upon an issue relating solely to whether a truck involved in an accident 
was owned by defendant employer, the lability of the employer under the 
doctrine of respondeat superior being presented under a subsequent issue, 
an instruction that the issue presented a question of fact and that ‘There 
is no law involved in that question.” ?feid: Not prejudicial when consid- 
ered in context. 


9, Same— 

Inadvertence of the court in referring to the truck in question as a 
“panel” truck when in fact the truck was a pickup truck, held, not preju- 
dicial, it being apparent that the jury was not misled and there being no 
request by counsel at the time that the inadvertence be corrected. 

10. Trial § 22c— 

Contradictions and discrepancies in the evidence are for the jury to 

resolve, largely on the basis of credibility of the witnesses. 
11. Appeal and Error § 1— 


The Supreme Court on appeal is limited to consideration of errors of 
law in the court below. 


BARNHILL, C. J., coneurring. 


* ? s . . s J s 
WINBORNE and PARKER, JJ., join in coneurring opinion. 


Apprat by defendants from Whitmire, Special Judge, 3 October, 1953, 
Extra Civil Term, of MecxLensera. 


N.C.] SPRING TERM, 1954. 219 
JYACHOSKY Uv. WENSIL. 


Action to recover damages for personal injuries, 

Plaintiff alleged that on 16 June, 1951, about 7:45 p.m., she was riding 
in an automobile (Studebaker) operated by Andrew Jyachosky, her hus- 
band, traveling east on Highway 474 en route from Charlotte, vza Monroe, 
to Wadesboro; that they were meeting a Ford automobile; that a red 
Dodge pick-up truck, traveling west, suddenly and negligently pulled out 
from behind the Ford, right in front of the car in which plaintiff was 
riding and in its lane of travel; and that the car in which plaintiff was 
riding was forced off the highway and collided with a parked car on the 
shoulder of the highway, throwing plaintiff from the car onto the pave- 
ment, unconscious and seriously injured. Evidence offered by plaintiff 
tended to establish these allegations. 

Plaintiff alleged further that the red Dodge pick-up was owned by 
defendant L. R. Wensil and was operated by defendant Curtis Garmon, 
who, upon the occasion, was an employee of defendant Wensil, then and 
there acting within the scope of his employment. Defendants, answering, 
denied these allegations. 

Defendants, answering, denied all allegations of the complaint, except 
those relating to residence of the parties and the allegation that the de- 
fendant Wensil was engaged in the plumbing and heating business under 
the trade name of L. R. Wensil Company and that the defendant Garmon 
during the period in question was in the employ of the defendant Wensil. 

Testimony offered by plaintiff included the following: 

Paul P. Ward, a State Tighway Patrolman stationed in Union County, 
testified that he arrived at the scene of injury, some 3-344 miles west of 
Monroe, about 8:10 p.mn.: that he put out a eall for a red Dodge pick-up 
truck that had some appliance, either a refrigerator or a stove, on the 
back of it; that some 45 minutes later, in response to a call, he went to 
Matthews, in Mecklenburg County, some 10 or 11 miles west of the scene 
of injury, saw A, E. Pierce, a State Highway Patrolman who had ar- 
rested defendant Garmon; that he took defendant Garmon to the Police 
Station in Monroe; that he also took into his possession a red Dodge 
pick-up, which had a stove on the back of it and had attached a North 
Carolina license plate for 1951 bearing the number 841-730; and that he 
had some one drive this truck to the Police Station in Monroe where it 
remained until some time the next morning. 

A, E. Pierce, a State Highway Patrolman stationed in Mecklenburg 
County, testified that he arrested defendant Garmon at Lemmons Service 
Station in Matthews; that he had in his possession a 1940 red Dodge 
pick-up truck, with a stove, white with black trimmings, and also some 
scattered plumbing fixtures and fittings, in the truck bed; that he held 
defendant Garmon and the truck until Patrolman Ward came; and that 
defendant Garmon and the truck were turned over to Ward. 
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Plaintiffs witnesses Jyachosky, Garland, Mills, Presson and Moore, 
and defendants’ witnesses Plyler, Baker and Howie, gave testimony tend- 
ing to show the make, model, color, markings and other indicia of the 
truck observed by them upon the occasion of plaintiff’s injury. 

Plaintiff's witnesses Ward and Pierce, and defendant Garmon gave 
testimony tending to show identifying indicia of the truck defendant 
Garmon had when arrested in Matthews. 

Plaintiff’s witnesses Jyachosky and Garland gave testimony tending to 
show the appearance of the red Dodge pick-up they saw at the Police 
Station in Monroe. 

While different inferences may be drawn therefrom, none of the wit- 
nesses mentioned, so far as the evidence discloses, noticed the number 
“10” on the pick-up truck observed by them on 16 June, 1951. 

Andrew Jyachosky testified he saw the red Dodge pick-up, with the 
appliance in the truck bed and a white emblem on the door, at the Police 
Station in Monroe. Over objection by defendants, he testified on direct 
examination as follows: 

“Q. Did the truck which you observed at the Police Station have any 
markings on it ? 

“A. Yes, sir, it had a white emblem on the door. 

“Q. Mr. Jyachosky, can you state whether the truck which you ob- 
served at the Police Station on the night following the accident was the 
same truck which you have testified ran you off the road ? 

“A. Yes, sir, I'd say it was the same truck.” 

Ou cross-examination by counsel for defendant Garmon, he testified 
that his identification was based upon his observazion of the red pick-up 
truck in the glance he had of it as it was passing or his left. 

Tom Garland testified that he was standing at Moore’s Body and Paint 
Shop, some 50 feet north of the highway, when he heard tires squeal and 
a erash; that he ran out to the road, getting there while the Studebaker 
(the car in which plaintiff was riding) was still in motion; that he saw a 
red pick-up truck, the paint ‘aged with the truck,’ with some name over 
the rear glass, and in the truck bed was a white appliance of some kind; 
that it was not at Smith’s store and filling station but was on the highway, 
‘“Zigzageing up the road,” in the “vicinity” of Smith’s place, and con- 
tinued to travel as long as he observed it. His estimate was that the 
truck was from one to two blocks away when he observed it. Over objec- 
tious by defendants, he testified on direct examination as follows: 

“Q. Well, Mr. Garland, do you know whether vou have seen the truck 
or not ? 

“A. I’m satisfied I did, yes. 

“Q. Where did you see the truck ? 

“A. Can I tell the hour, approximately ? 
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“Q. Yes, sir, and the place. 

“A, Between 8 and 9 o’clock Sunday morning, beside the police build- 
ing in Monroe.” 

On cross-examination by counsel for defendant Wensil, he testified: 
“T’m positive 1t was the same thing I saw Saturday afternoon. I was 
starting to say that it was only my opinion, that’s right. Well, to be 
specific, I will say yes, that 1t was the truck.” 

Over objection by defendants, plaintiff introduced in evidence a certifi- 
eate from the Director of Registration Division, North Carolina Depart- 
ment of Motor Vehicles, to the effect that license number 841-730 was 
issued and assigned to IL. R. Wensil for 1951 for a 1940 Dodge truck 
bearing specified motor and serial numbers. We note the following: 
“Defendant Wensil objects because of the question of identity of the truck 
with the one that caused the accident, not as to the form of the certificate.” 

Testimony offered by defendants included the following: 

Defendant Garmon testified that the truck of defendant Wensil oper- 
ated by him on 16 June, 1951, was in no way involved. 

John Plyler, Aaron Baker and Sallie Howie testified that Plyler and 
Baker were seated in a car parked in front of the Howie residence, located 
some 50 yards north of Highway #74 and across the road from Smith’s 
store and filling station; that Miss Howie was standing beside the car; 
that they saw the red Studebaker, traveling east, pull off the highway to 
its right and heard the collision between it and a car parked on or near 
the shoulder near the front of the Strawn house, on the south side of the 
highway and across from Moore’s Body and Paint Shop; and that the 
only other vehicle present at or about this time was a truck, traveling west, 
which appeared to be traveling in the middle of the road and then pulled 
towards its left in front of the Studebaker and then entered the premises 
of Smith’s store and filling station and stopped there for a few seconds 
before driving on west towards Charlotte, 

Defendant Wensil testified that he operated his plumbing and heating 
business out of Concord; that in June, 1951, he had the “right good sized 
job” at Kinston, where Garmon was employed; that about a week or ten 
days after 16 June, 1951, he was advised of the accident; that he investi- 
gated and found that defendant Garmon had his truck #10 that week-end ; 
that his trucks were numbered, the respective number being painted on 
each truck; and that, upon learning of the accident and ascertaining the 
truck defendant Garmon had 16 June, 1951, he took this truck (#10) to 
the scene of injury, and located John Plyler and Aaron Baker. Plyler 
and Baker testified that the truck he showed them was not the truck they 
saw at Smith’s store and filling station shortly after plaintiff was injured. 
Photographs were made of this truck (#10). Plyler and Baker testified 
that the truck they had seen on 16 June, 1951, was not the truck shown 
in the photographs. 
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H. E. Howell testified that he was in charge of the Wensil trucks, at 
the Wensil place of business in Concord; that he did not learn of the 
accident until around 4 July, 1951; that he then assisted in identifying 
the truck defendant Garmon had on 16 June, 1951; that he knew this 
truck was #10, because he “issued that truck to him”; that he had painted 
this truck about three weeks before 16 June, 1951; that the signs on it 
were complete, not painted but pasted on and shellacked; and the number 
“10” was painted thereon. 

The photographs, defendants’ exhibits 8, 9, 10 and 11, show a truck of 
clean appearance, with the number “10” appearing prominently thereon, 
and with very plain markings on the side, “One Stop Home Utility 
Service,” and “L. R. Wensil Co. Plumbing, Electrical, Sheet Metal, 
Heating,” “Coneord, N. C.,” and “Dial—2266,” and on the back of the 
eab, “L. R. Wensil Co.” It does not appear when the photographs were 
made, but since a 1952 license tag is shown it may be assumed that they 
were made many months after plaintiff’s injury. 

Neither of the State Highway Patrolmen, nor any other of plaintiff’s 
witnesses, were questioned concerning these photographs. It does not 
appear who got the 1940 red Dodge pick-up from the Police Station in 
Monroe or any circumstances in connection with its removal therefrom. 

E. L. Riggins testified that defendant Garmon was working with him 
on the Wensil job at Kinston; that he had a truck on that job for earry- 
ing materials around to different places, on the job, as needed; that on 
15 June, 1951, he sent him to Concord to get more materials, mostly soil 
pipe fittings, giving him permission to spend the night in Monroe on his 
way back; that he had permission to go to Coneord and Monroe, nowhere 
else, and that he (Riggins) was familiar with Tighway #74 between 
Monroe and Charlotte, a distance of 26 miles. 

Defendant Garmon testified that he was working as a plumber’s helper 
on the Wensil job at Kinston; that on Friday, 15 June, 1951, he left 
Kinston in Wensil’s Dodge pick-up truck, driving to Monroe and spending 
the night there; that the man in charge (Mr. Bill Riggins) told him to 
“take the truck to see about your business and bring the material back”’; 
that his personal business was to close out his apartment at Monroe, make 
provision for removal of his furniture, ete., with the idea of living in 
Kinston while the job lasted; that he drove to Coneord the morning of 
16 June, 1951, arriving at Wensil’s place there avout 9 a.m., where the 
truck was washed; that he got the materials, consisting of pipe fittings, 
which he was to take back to Kinston, and also a amall stove, suitable to 
be fitted in a trailer; and that he got back to Monroe about 4:00 p.m. 
He testified that the truck he was driving was the Wensil truck #10 shown 
in the photographs. 
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Defendant Garmon further testified that about 7:00 p.m., in Monroe, 
he decided to drive to Charlotte to see his uncle, who lived on North 
Davidson Street; that he drove from Monroe to Charlotte on Highway 
#74, at a speed of 35-40 miles per hour, meeting cars but passing none, 
arriving In Charlotte “fa little after seven,” “maybe 7:30”; that when he 
got to his uncle’s home he found the door locked and no one there; that 
he waited there 25 to 30 minutes, maybe longer, failed to see his uncle, 
drove out Davidson Street to Trade Street; that, traveling east on Trade 
Street he came to the McDowell Street crossing where he saw Caritha 
Barrino, who lived in Monroe and whom he knew, standing on the corner 
Waiting for the Monroe bus; that he invited her to ride with him; that 
they left Charlotte on Highway #74 and did not stop until they reached 
Lemmons Service Station in Matthews, where he was arrested. 

Caritha Barrino, who was with defendant Garmon when he was ar- 
rested in Matthews, testified that on 16 June, 1951, she came to Charlotte 
from Monroe by bus; that she spent most of her time in Charlotte win- 
dow-shopping; that she was at McDowell and Trade Streets, waiting for 
the Monroe bus, which she expected around 7:55 to 8:00 p.m.; that at 
that time she lived with her people in Monroe in the same apartment 
house with defendant Garmon; that defendant Garmon came along in 
the truck; and that she got in and rode with him out Highway #74 with- 
out stopping until they reached the place in Matthews where defendant 
Garmon was arrested. 

The issues upon which the case was submitted, and the jury’s answers 
thereto, are as follows: 

“1, Did the motor vehicle of the defendant Wensil, and driven by the 
defendant Garmon, cause the vehicle in which the plaintiff was riding to 
leave the highway and collide with a third vehicle, resulting in injuries 
to the plaintiff, as alleged in the Complaint ? 

“Answer: YEs. 

“2. If so, was said collision and resulting injuries proximately caused 
by the negligence of the defendant Garmon, as alleged in the Complaint? 

“Answer: YEs. 

“3. At the time of said collision, was the defendant Wensil’s vehicle 
being driven and operated by the defendant Garmon as the agent of the 
defendant Wensil, for the defendant Wensil’s benefit, and within the 
course and scope of the defendant Garmon’s employment, as alleged in 
the Complaint? 

“Answer: Yrs. 

“4. What amount is the plaintiff entitled to recover of the defendants 
Wensil and Garmon ? 

“Answer: $18,000.00, 
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“5. What amount is the plaintiff entitled to recover of the defendant 
Garmon ? 

“Answer: 

The court signed judgment on the verdict against both defendants and 
they appeal, assigning errors. 


” 


Taliaferro, Grier, Parker & Poe for plaintiff, appellee. 
Coble Funderburk for defendant Garmon, appellant. 
Jones & Small and Bernard W. Cruse for defendant Wensil, appellant. 


Bossirt, J. The assignments of error upon which appellants place 
great stress challenge the sufficiency of the evidence to warrant submis- 
sion to the jury of the first and third issues. hese assignments are 
directed to the refusal of the court below to sustain their motions for judg- 
ment of nonsuit (AE 11, 12, 13 and 14) and to its refusal to direct a 
verdict in their favor on the first and third issues. (AE 15, 16.) 

Plaintiff’s case rests principally upon evidence as to appearance of the 
truck involved in causing her injury; evidence as to the appearance of 
the truck in possession of Garmon at the service station in Matthews 
when he was arrested and thereafter parked at the Police Station in 
Monroe; and evidence from two witnesses who saw the truck at the scene 
of injury and who identified the truck at the Police Station in Monroe 
as being the same truck. It was sufficient for submission to the Jury on 
the question as to whether the truck operated by Garmon was the truck 
involved in causing plaintiff’s injury. In this connection, we note that 
the rule as to the sufficiency of circumstantial evidence in criminal prose- 
eution differs from that applicable in civil actions. Hat Shops v. Ins. 
('o., 284 N.C. 698, 68 S.E. 2d 824, and cases cited. 

While defendants assign as error (AE 1, 4) the admission of the quoted 
testimony of Jyachosky and Garland, they cite no authority in support 
of this contention. The testimony is clearly competent. Its credibility 
was for the jury. We have considered all the evidence, testimony and 
exhibits, carefully. It would serve no useful purpose to set forth in detail 
the testimony of Jvachosky and Garland or of the other witnesses. Analy- 
sis thereof only emphasizes the contlicts and contradictions and brings us 
to the conclusion that decision on the crucial issues was dependent upon 
determination of the credibility of the witnesses. The testimony of 
Jvachosky and Garland, considered with the testimony of Patrolmen 
Ward and Pierce, fully justified submission of the first issue. 

Defendant Wensil further challenges the sufficiency of the evidence to 
warrant submission to the jury on the third issue on the ground that 
defendant Garmon, in any event, was on a personal mission and was not 
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operating the Wensil truck within the scope of his employment and in 
furtherance of his employer’s business. 

It is true now, as it was when Carter v. Motor Lines, 227 N.C. 193, 
41 S.E. 2d 586, was decided, that plaintiff was required to allege and 
establish that the operator of the truck was an agent or employee of the 
owner thereof and that this relationship existed at the time and in respect 
of the very transaction out of which injury arose before the doctrine 
respondeat superior applies. As to necessity for such pleading: Parker 
v. Underwood, 239 N.C. 308, 79 S.E, 2d 765; Hartley v. Smith, 239 N.C. 
170, 79 S.E. 2d 767, 

In Carter v. Motor Lines, supra, where plaintiff was nonsuited, Barn- 
hill, J. (now C. J.), after reviewing many decisions, pointed out that 
the well established rule in North Carolina required a plaintiff, after 
showing ownership of the truck and the employment of the operator by 
such owner, to go further and offer positive evidence that the operator 
was about his employer’s business at the time and in respect of the very 
transaction out of which the injury arose. This rule imposed a very difh- 
cult and often insurmountable burden on an injured plaintiff. (Cases 
cited by defendants are in accord with Carter v. Motor Lines, supra, all 
arising prior to G.S. 20-71.1.) 

Thereafter, the General Assembly enacted Ch, 494, Session Laws of 
1951, entitled, “An Act To Provide New Rules of Evidence In Regard To 
The Agency Of The Operator Of A Motor Vehicle Involved In Any 
Accident.” This statute, now codified as G.S. 20-71.1, did not change the 
basic rule as to liability. It did establish a new rule of evidence, chang- 
ing radically the requirements as to what the injured plaintiff must show 
in evidence in order to have his case passed on by the Jury. /lartley v. 
Smith, supra; Parker v. Underwood, supra. 

Under G.S, 20-71.1, all now required for submission of the issue to the 
jury, is that the injured party show ownership of the motor vehicle, which 
may be done prima facie by proof that the motor vehicle was registered 
in the name of the person sought to be charged, and if ownership 1s estab- 
lished this constitutes prima facie evidence that “such motor vehicle was 
then being operated by and under the control of a person for whose con- 
duct the owner was legally responsible, for the owner’s benefit, and within 
the course and scope of his employment.” Hartley v. Smith, supra. 

A eandid appraisal prompts the observation that in passing from the 
rule recognized in Carter v. Motor Lines, supra, to the rule prescribed by 
G.S. 20-71.1, the pendulum seems to have swung from one extreme to the 
other. For under G.S. 20-71.1, proof of ownership alone takes the case 
to the jury. It is not required that positive evidence be offered that the 
operator was then and there acting as employee or agent within the scope 
of his employment or agency. Moreover, it is not required that positive 
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evidence be offered that the operator was an employee or agent of the 
owner. 

Evidence offered by defendants tends to show that defendant Wensil 
was the owner of the 1940 Dodge pick-up truck in defendant Garmon’s 
possession in Matthews on the occasion of his arrest. Plaintiff’s evidence 
tends to show that N. C. license plate attached thereto bore license num- 
ber 841-730. Certificate of registration, offered by plaintiff, tends to 
show that defendant Wensil was the owner in 1961 of the 1940 Dodge 
pick-up for which this license was issued. By virtue of G.S. 20-71.1, 
proof of such registration was competent and constituted prima facte 
evidence of ownership. Defendants’ assigument of error (AE 10) to its 
admission in evidence is without merit. Ownership, if established, under 
G.S. 20-71.1, was prima facie evidence that the truck was being operated 
by defendant Garmon as employee of defendant Wensil within the scope 
of his employment. 

The trial judge instructed the jury, in relation to the third issue, that 
if plaintiff satisfied the jury by the greater weight of the evidence that 
defendant Wensil was the owner of the truck involved in causing injury 
to plaintiff, then the jury would consider the question of agency; and upon 
consideration thereof, the burden of proof rested upon plaintiff to satisfy 
the jury by the greater weight of the evidence that the operator of defend- 
ant Wensil’s truck was then and there operating it as employee or agent 
of defendant Wensil and within the scope of his employment or agency. 

When plaintiff has offered evidence of facts sufficient to give rise to a 
prima facie ease, the ultimate issue is for the jury; and when the defend- 
ant offers evidence, which, if accepted, would establish that he is not 
legally responsible, the credibility of such evidence is for the jury. The 
significance of a prima facie case has been often discussed and authorities 
cited. Ins. Co. v. Motors, Inc., ante, 188, 81 SE, 2d 416. The trial 
judge correctly stated the law in relation to the significance of a prima 
facie case; and assignments of error (AE 18, 19, 20) are without merit. 

True, the only positive evidence as to the relationship between defend- 
ant Garmon aud defendant Wensil was offered by the defendants. While 
to the effect that defendant Garmon was an employee of defendant Wensil 
in connection with his business, defendants’ evidence tended to show 
explicitly that on 16 June, 1951, on the highway between Charlotte and 
Monroe, defendant Garmon was on a purely personal mission wholly 
unrelated to his employer’s business, In Yravis v. Duckworth, 287 N.C, 
471, 75 S.E. 2d 309, it was held that proof of ownership of the tractor- 
trailer was prima facie evidence that the operator was then and there 
acting as agent and within the scope of such agency; that motion of non- 
sult was properly overruled, the issue being for the Jury; but a new trial 
was ordered because of the failure of the trial Judge to give a peremptory 
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instruction to the effect that it would answer the issue of agency in the 
negative if it found the facts to be as the defendants’ evidence tended to 
show, namely, that the operator was on a purely personal mission at the 
time of the collision. Correctly applying the law as stated in Travis v. 
Duckworth, supra, the trial judge instructed the jury as follows: 

“Now, the Court charges you, as a matter of law, that if you believe 
the evidence of the defendants that he was sent from Kinston to Concord 
on business for the defendant Wensil, and that, having transacted the 
defendant Wensil’s business, he was on his way back to Kinston, and had 
reached the town of Monroe, and that, having reached Kinston—I mean 
Monroe—having reached Monroe on his way back to Kinston, he then 
turned and drove the truck from Monroe to Charlotte on business for his 
own, and not on business for the defendant Wensil, and in pursuit of some- 
thing entirely unrelated and disconnected with his employment, the Court 
charges you if you find those things to be true, it would be your duty to 
answer the third issue No.” 

In addition to the portion of the charge quoted above, the court restated 
the same proposition in other instructions. A careful reading of the 
charge gives the impression that it was made quite clear to the jury that 
if they believed the defendants’ evidence relating to this issue it was their 
duty to answer the third issue, “No.” Too, the trial judge repeatedly 
emphasized that the burden of proof on the issue rested and remained on 
plaintiff throughout the trial to establish agency at the time and in 
respect of the very transaction out of which plaintiff’s injury arose. The 
charge in these respects was correct and adequate. Indeed, considered 
in its entirety, we find therein no error of law prejudicial to the defend- 
ants. 

Defendants assign error (AE 2) to the admission in evidence of testi- 
mony by Andrew Jyachosky tending to show amounts paid by him to 
doctors, nurses, hospital, etc., in treatment of plaintiff, approximating 
$1,900.00. The bills and canceled checks were produced and checked by 
counsel for defendants. Jyachosky’s testimony is that these payments 
were made from funds belonging to him and plaintiff, his wife, jointly. 
The total amount of these joint funds dces not appear. Nor is there evi- 
dence as to the respective rights of the co-owners, as between themselves. 
There is evidence that plaintiff had been regularly employed as State 
Secretary for the Reserve Life Insurance Company since the latter part 
of 1946, and that her salary had been $225.00 per month. Whether her 
interest in these joint funds exceeded the amounts paid therefrom does not 
appear. Ordinarily, such expenses are proper elements of damages in a 
wife’s tort action. Helmstetler v. Power Co., 224 N.C. 821, 32 S.E. 2d 
611. It does not appear that her husband’s money was expended in dis- 
charge of these bills. In any event, under the circumstances disclosed 
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here, he would be estopped to recover in a separate action for these items 
of damage. Consequently, no error prejudicial ta defendants is made 
to appear. 

Defendants assign as error (AE 16) this excerpt from the portion of 
the charge relating to the first issue. ‘Now, this issue presents a question 
of fact. There is no law involved in that question. Was it the automo- 
bile of the defendant Wensil, or wasn’t 1t? The Court does not consider 
any useful purpose to be served by reviewing the testimony of the wit- 
nesses,” 

The wording of the first issue is set out above. In his instructions, the 
trial judge submitted it, not on questions of negligence, proximate cause 
or agency, but solely on the question as to the identity of the truck in- 
volved in the incident causing plaintiff’s injury. The second issue was: 
“If so, was said collision and resulting injuries proximately caused by the 
negligence of the defendant Garmon, as alleged in the Complaint?” Here 
the trial judge, in a charge to which no exception was taken, instructed 
the jury bearing upon the alleged negligence of the operator of the truck 
(Garmon) in forcing the Jyachosky car off the highway and causing it to 
eollide with the parked car. The trial judge was certainly correct in 
stating that the first issue presented a question of facet. Perhaps his 
further statement, “There is no law involved in that question,” was un- 
necessary and rather sweeping in its implications. However, considered 
in context, we cannot conclude that this remark was prejudicial to defend- 
ants. It is plain that the jury understood what they had to decide con- 
cerning the first issue. 

Defendants assign as error (AE 17) this exeerpt from the portion of 
the charge relating to the third issue: “Now, it is alleged by the plaintiff 
and admitted by the defendant that a red Dodge panel truck belonging 
to the defendant Wensil and driven by the defendant Garmon was in the 
general vicinity or somewhere along Highway 74 between Charlotte and 
Monroe at the time plaintiff was injured.” No objection was interposed 
to this statement when made, nor at the close of the charge when, in 
response to the court’s inquiry, “Anything further, gentlemen?” counsel 
tor defendant Wensil observed: “T don’t believe anvthing that would be 
helpful at this time. You did forget to tell the jury that the court ex- 
eused Mr. Funderburk (Garmon’s separate counsel) for having another 
appointment.” The reference to a “panel” instead of a “pick-up” truck 
was an obvious inadvertence. No one contended that a “panel” truck was 
involved. <All the evidence tended to show that Garmon traveled on 
Highway #74 between 7:00 p.m. and 9:00 p.m. between Monroe and 
Charlotte. Plaintiff’s evidence tended to show that he was driving the 
truck that caused her injury 3-316 miles west of Mouroe about 7:45 p.m. 
Defendants’ evidence tended to show that Garmon was in or near Char- 
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lotte when plaintiff was injured. The respective positions of plaintiff 
and defendants were crystal clear. The quoted statement of the trial 
judge, considered alone, did not develop the precise contentions of the 
respective parties; but, considering the evidence and the charge in its 
entirety, there 1s no sound reason to believe that the jury was in any way 
misled as to defendants’ position. Evidently, counsel for defendants did 
not so consider at the time for no suggestion was made that the trial judge 
modify or clarify the statement. 

Other assignments of error are brought forward in the brief of defend- 
ants, supported by argument but without citation of authority. To dis- 
cuss each would unduly extend this opmion. We have examined each 
assignment and find none of sufficient merit to constitute reversible error. 

The preliminary statement of the evidence, necessarily incomplete, 
indicates the sharp conflicts in testimony. Such conflicts are for jury 
determination, to be resolved largely on the basis of the credibility of the 
several witnesses. ‘The jury, had it rejected the evidence favorable to 
plaintiff or had it accepted the evidence favorable to defendants, might 
have reached a different conclusion. However, as to the facts, both the 
trial court and this Court are bounded by the jury’s findings, True, in 
proper cases, the trial judge, in his discretion, may set the jury’s verdict 
aside as being contrary to the greater weight of the evidence. This Court, 
upon appeal, is limited to a consideration of errors of law in the court 
below. No prejudicial error of law has been shown. The result is that 
the judgment of the court below will not be disturbed. 

No error, 


Barnuiu, C. J., concurring: There is grave error appearing in the 
record. But it is error committed by the jury. No error was committed 
by the presiding judge unless it was error on his part to decline to exer- 
cise his discretionary power to grant the motion to set aside the verdict. 
Thus he could have saved the situation. In the absence of prejudicial 
error committed by him, we are without authority to disturb the verdict 
and judgment entered thereon. 

When a nonowner-operator of a motor vehicle, by his negligent oper- 
ation thereof, injures the person or damages the property of another, G.S. 
20-71.1 makes proof of the ownership of the vehicle prima facie evidence 
that the operator was, at the time, the agent or employee of the owner and 
was about his master’s business, so as to render the owner liable in dam- 
ages under the doctrine of respondeat superior. This fact, which the jury 
may, but is not compelled to infer from the mere proof of ownership, is 
not an inference of fact which naturally and necessarily follows proof of 
ownership. It is a bare, artificial inference manufactured by statute. 
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In this case it 1s not supported by a single fact or circumstance appear- 
ing of record. On the contrary, all the testimony and every fact and 
circumstance disclosed by the record tend to show that the operator was 
on a mission of his own and was at the time operating the vehicle without 
the knowledge, consent, or approval—-either express or implied—of the 
owner. There wag no effort to attack the reputation or impeach the testi- 
mony of any one of the witnesses who so testified. We must, therefore, 
assume they are persons of character and integrity. Yet the jury adopted 
the bare, artificial inference of fact permitted by the statute and found 
that it was sufficient to override and outweigh all the positive evidence to 
the contrary. While we may grant new trials for errors of law cominitted 
by the trial judge, we are without authority to correct this error in the 
verdict. The jury was the final arbiter of the facts. Therefore we must 
affirm a judgment which compels the defendant to pay plaintiff $18,000 
which he should not be required to pay. This offends my every sense of 
justice and fair play. I can only say that it is most unfortunate that 
judicial officers should be placed in a position where they must deny relief 
against injustice in the name of the law. While we need some statute such 
as G.S. 20-71.1, this Act should be so amended as to afford the Court an 
opportunity to grant relief in a case of this kind. 

Since the trial judge committed no error in the trial of the cause, I 
must, in compliance with my oath to administer the law as it is written, 
concede that the judgment entered must be affirmed. In so doing, I make 
my assent as negative as language will permit. 


Wixzuorne and Parker, JJ., join in coneurring opinion. 


STATE v. JAMES W. HACKNEY. 
(Filed 5 May, 1954.) 


1. Constitutional Law § 34d—Circumstances held not such as to require 
court to appoint counsel for defendant in noncapital case. 


Where petitioner, in a proceeding under the Post Conviction Hearing Act, 
neither alleges nor offers evidence that he was ignorant, of limited educa- 
tion, incompetent, or inexperienced in criminal trials, but his own testimony 
discloses that at the time of the trial he was a mature man and had 
entered a plea of guilty to a felony some years prior thereto, without evi- 
dence that he had been unable to employ counsel on bis own behalf, is held 
insufficient to show any special circumstances requiring the court to ap- 
point counsel to represent him, even upon his request, and the failure of 
the court to appoint counsel for him did not violate his constitutional rights 
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under Article I, Secs. 11 and 17 of the State Constitution or the Fourteenth 
Amendment to the Federal Constitution. 


2. Constitutional Law § 34c— 

The constitutional right of a person accused of crime to confront his 
accusers embraces the right of accused to have witnesses in court and to 
examine them in his behalf, and a fair opportunity to prepare and present 
his defense, and this constitutional right of confrontation must be afforded 
accused not only in form but also in substance. 


3. Same: Criminal Law §§ 41, 8la— 

When a request for a continuance in a criminal prosecution is based on 
the right of the accused guaranteed by the Fourteenth Amendment to the 
Federal Constitution and Article I, Secs. 11 and 17 of the State Constitu- 
tion, the question is one of law and not of discretion, and the decision of 
the lower court is reviewable. 


4, Criminal Law § 44— 


Trial upon an indictment charging an offense less than a capital felony 
may be had at the term the bill of indictment is returned. 


5. Same: Criminal Law § 89-——-Held: Defendant failed to show deprivation 
of constitutional right necessary to relicf under Post Conviction Hear- 
ing Act. 

Where, in a hearing under the Post Conviction Hearing Act, G.S. 15-217, 
et seq., petitioner asserts that he was denied his constitutional rights in 
the trial resulting in his conviction because he was put on trial without 
preliminary hearing on the day the indictment was returned after his 
motion for continuance had been denied, is held insufficient basis for relief 
when petitioner fails to show that he gave the court names of any wit- 
nesses, or that if given time he could have produced any witnesses in his 
behalf, since there is no showing that defendant was denied his constitu- 
tional rights of confrontation or that the court manifestly abused its dis- 
cretion in refusing a continuance. 


6. Indictment and Warrant § 1— 


A preliminary hearing is not an essential prerequisite to the finding of 
an indictment in this State. 


%. Criminal Law § 89— 


Relief under the Post Conviction Hearing Act must be based upon some 
deprivation of a substantial constitutional right in the trial resulting in 
petitioner’s conviction. 


JOHNSON and Bogritt, JJ., dissent. 


Procrepine under the North Carolina Post-Conviction Hearing <Act, 
G.S. 15-217, et seq., heard by Walliams, J., at the August Term 1953 of 
CuatHam, and reviewed by the North Carolina Supreme Court upon a 
duly granted writ of certiorari. For good cause shown, the Superior 
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Court permitted the petitioner to prosecute his proceeding in the Supreme 
Court without providing for the payment of costs. 

In prosecuting this proceeding, both in the Superior Court and in the 
Supreme Court, the petitioner, James W. Hackney, was represented by 
able and experienced counsel, resident in Chatham County, duly ap- 
pointed by the Superior Court of Chatham County. 

The petitioner, James W. ILackney, was indicted by a grand jury at 
the January Term 1950 of the Superior Court of Chatham County. The 
bill of indictment charged the petitioner on 5 December 1949 with rob- 
bery with firearms, to-wit, a pistol, of Ed Neal, whereby the life of 
Ed Neal was endangered or threatened. ‘The indictment charged a viola- 
tion of G.S. N.C, 14-87. At the same term he pleaded Not Guilty; was 
put on trial and convicted by a petit jury on this charge. In consequence 
the presiding judge sentenced him to serve 20 years in the State Prison; 
the sentence to begin at the expiration of sentence imposed in Union 
County at the October Term 1944, which sentence James W. Hackney, 
the petitioner, was serving at the time of his escape. 

The petitioner did not appeal. He is now in the State Prison serving 
the sentence imposed at the October Term 1944 of the Superior Court of 
Union County, which sentence does not expire until 15 December 1959. 

On 5 March 1953 the petitioner commenced this proceeding in the 
Superior Court of Chatham County against the State of North Carolina. 
The petitioner alleges that his constitutional rights were violated in the 
original criminal action in Chatham County, in this particular; that no 
warrant, caplas or court order wag served upon, or read to him; that no 
previous hearing in a court inferior to the Superior Court had been had; 
that he was placed in the county jail, and put on trial, the week the indict- 
ment was found; that his request for the appointment of counsel by the 
court to represent him was denied; that his request for witnesses was 
denied; that his entire trial, conviction and sentence, lasted less than 
twenty minutes. 

The solicitor filed answer denying that petitioner made any request for 
the appointment of counsel to represent him; denying that he requested 
any witnesses to be subpoenaed for him; and alleging that the petitioner 
was brought from the State Prison by order of the Presiding Judge at 
the January Term 1950 of Chatham County Superior Court; placed on 
trial at said term, and while he does not recall the time consumed in the 
trial, “such time as was necessary to hear the State’s evidence and to 
permit deliberation by the Jury, the return of the verdict, the imposition 
of sentence upon the defendant, was consumed and no more.” 

At the August Term 1953 of the Superior Court of Chatham County 
the Presiding Judge heard the evidence offered by the petitioner—the 
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State offered none—made findings of fact, conclusions of law, and entered 
judgment. G. S. N. OC. 15-221. 

The essential facts appearing in the Record are stated below. 

One. At the October Term 1944 of the Superior Court of Union 
County the petitioner herein entered a plea of guilty of robbery with 
firearms, and was sentenced to serve a term in the State Prison. In 
November 1949, while serving this sentence, he escaped. On 12 December 
1949 he was captured, and returned to the State Prison. On the night 
of 4 December 1949, and the early morning of 5 December 1949, peti- 
tioner testified he was in Chatham County visiting his children. 

Two. The minutes of the Chatham County Superior Court show the 
January Term 1950 of that court convened on Monday 16 January, and 
on the same day the Grand Jury returned the bill of indictment charging 
the petitioner with the robbery of Ed Neal. On the afternoon of that 
day the petitioner pleaded Not Guilty and was placed on trial before the 
judge and a petit jury. The following day the jury returned a verdict of 
Guilty, and sentence was imposed. 

Three. The petitioner testified that about 2:30 p.m. on 16 January 
1950 he was carried directly from a State Prison Camp in an adjoining 
county to the courthouse of Chatham County. He was earried into the 
courtroom, where court was in session. Shortly after arrival the solicitor 
for the State told him he was indicted for robbery with firearms, and 
asked him if he was Guilty or Not Guilty. Petitioner told the Presiding 
Judge he did not know until then that he had been charged or indicted 
for the crime of robbery of Ed Neal; that he was Not Guilty; and that 
he wanted time to get some witnesses, and prepare for trial. The judge 
asked him what witnesses he wanted. The petitioner did not give him 
the names of any witnesses; he didn’t have time to think because just 
then was the first notice he had that he was charged with the robbery of 
Ed Neal. When the petitioner testified in this proceeding at the August 
Term 1953, he gave no names of any witnesses he wanted. The petitioner 
then requested the judge to appoint counsel to represent him at the Janu- 
ary Term 1950, but his request was refused, and he was placed upon 
immediate trial, The petitioner gave no testimony as to the length of the 
trial, except that he said the trial began Monday afternoon, and was 
finished Tuesday morning. 

Four. The State offered testimony which, if believed beyond a reason- 
able doubt by the jury, was amply sufficient to convict. The petitioner 
testified in his own behalf, denying in toto the charge in the indictment 
against him. 

Five. The only evidence offered by petitioner in this proceeding at the 
August Term 1953 was his own testimony, the minutes of the court, and 
the commitment. 
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After hearing the evidence Judge Wilhams found as a fact that the 
petitioner at the January Term 1950 of the Superior Court of Chatham 
County was duly tried upon a valid bill of indictment, found Guilty and 
sentenced to prison, where he is now; that he had a fair trial and that no 
substantial constitutional rights of the petitioner aave been denied as 
guaranteed by State and U. S. Constitutions; that the allegations of his 
petition are not supported by the evidence, and entered Judgment declar- 
ing the petitioner is entitled to no relief in this proceeding. 

Petitioner exeepted and assigned error to the judge’s findings of fact 
that he had a fair trial; that no substantial constitutional rights of his 
have been denied; that the allegata of his petition were not supported by 
probalta,; and excepted to the judgment. 

The petition for certiorart was granted, and the case brought to the 
Supreme Court for review. G,. S. N.C. 15-222. 


Harry McMullan, Attorney General, and Ralph Moody, Assistant 
Attorney-General, for the State. 

Ike F. Andrews, W. Reid Thompson and Wade Barber for Defendant, 
Petitioner Appellant. 


Parker, J. While Judge Williams did not specifically find that the 
petitioner, James W. Hackney, requested the judge at the January Term 
1950 of the Superior Court of Chatham County to appoint counsel to 
represent him at the trial, and the judge failed to do so, the evidence is 
uncontradicted to that effect, and we assume such to be the fact. Peti- 
tioner’s contention that this deprived him of a substantial constitutional 
right given to him by Art. I, sees. 11 and 17 of the North Carolina Con- 
stitution and the 14th Amendment to the U. S. Constitution rests solely 
upon his bald assertion that he requested the judge to appoint counsel to 
represent him at the trial, and the court did not do so. The charge was 
not a capital offense. The petitioner has neither allegation nor evidence 
that he was illiterate, ignorant, incompetent, of limited education, or 
inexperienced in criminal trials. His own testimony shows that he entered 
a plea of guilty to an indictment charging him with robbery with fire- 
arms at the October Term 1944 of the Superior Court of Union County, 
and was sentenced to prison, Certainly in 1950 he, the father of two chil- 
dren, was neither a tender youth, nor a stranger at «he bar in a criminal 
court charged with a serious felony. The petitioner has failed to show 
any special cireumstances requiring the court to appoint a lawyer to 
represent him to secure him an adequate and fair defense, and that the 
failure to appoint counsel for him violated his constitutional rights under 
the State:or Federal Constitutions. S. v. Cruse, 238 N.C. 53, 76 S.E. 2d 
320; 8S. vo. Wagstaff, 285 N.C. 69, 68 S.E. 2d 858; S. v, Hedgebeth, 228 
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N.C, 259, 45 S.E. 2d 563; Palmer v. Ashe, 342 U.S, 184, 96 L. Ed. 154 
(See Anno, p. 161); Uveges v. Pennsylvania, 3385 U.S. 487, 98 L. Ed. 127 
(See Anno. p. 137); Betis v. Brady, 316 U.S. 455, 86 L. Ed. 1595; People 
v. Pring, 414 Ill. 63, 110 N.E. 2d 214; Anno, 149 A.L.R. 1403; 23 CWI.S., 
Crim, Law, sec. 982. | 

The petitioner has a constitutional right of confrontation, of which he 
cannot lawfully be deprived, and this includes the right of a fair oppor- 
tunity “to confront the accusers and witnesses with other testimony.” 
N.C. Cons., Art. I, see. 11; 8. v. Garner, 203 N.C. 361, 166 S.E. 180. 

The word confront secures to the accused the right to have his wit- 
nesses in court, and to examine them in his behalf. S. v. Thomas, 64 
N.C. 74. It further secures to the accused a fair opportunity to prepare 
and present his defense, which right must be afforded him not only in 
form but in substance. S.v. Whitheld, 206 N.C. 696, 175 S.E. 93; 8. 2. 
Utley, 223 N.C, 39, 26 S.E. 2d 195. 

When a request for a continuance in a criminal case for a later day in 
the term, or for the term, is based on a right guaranteed by the 14th 
Amendment to the U. S. Constitution or by Art. I, sees. 11 and 17 of the 
North Carolina Constitution, “the question presented is one of law and 
not of discretion and the decision of the court below is reviewable.” 8. v. 
Farrell, 223 N.C. 321, 26 S.K. 2d 329. 

It is established law in this jurisdiction that “a motion for a continu- 
ance is addressed to the sound discretion of the trial court, and its ruling 
thereon is not subject to review on appeal, except in case of manifest 
abuse.” S. uv. Whitfield, supra (where many cases are cited); S. v. Gib- 
son, 229 N.C 497, 50 S.E. 2d 520. 

“There is no rule of law or practice that when a bill of indictment is 
found at one term the trial cannot be had till the next.” S. v. Sultan, 
142 N.C. 569, 54 S.E. 841. As to capital cases this rule was changed in 
1949. G.S. N.C. 15-4.1, 

In S. v. Riley, 188 N.C. 72, 123 S.E. 308, the defendants excepted to 
being placed on trial the same term the bill of indictment was found, and 
so soon after the alleged theft they were denied the right to obtain neces- 
sary evidence. This Court held this was “a matter within the discretion 
of the trial judge, and not the basis of a valid exception, unless there has 
been manifest abuse, and on the facts presented, we are of opinion that 
no such abuse has been made to appear.” 

In 8. v. Gibson, supra, the defendant was found guilty of the capital 
crime of rape. The trial was set for the afternoon of the day following 
the appointment of counsel for him by the court. Counsel for the defend- 
ant moved for a continuance to have time to prepare the defense. Counsel 
gave no specific reason for his assertion that he had inadequate time to 
prepare the defense. The witnesses were few and resided in the neighbor- 
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hood; no complicated questions of law or fact were involved. In finding 
No Error in the trial below this Court said: “The record fails to show 
that the requested continuance would have enabled the prisoner and his 
counsel to obtain additional evidence or otherwise present a stronger 
defense.” See also Avery v. Alabama, 308 U.S, 444, 84 L. Ed. 377. 

U.S. v. Nierstheimer, 166 F. 2d 87 (Petition for Certiorarit denied 
334 U.S. 850, 92 L. Ed. 1773), was a habeas corpus proceeding by the 
United States, on the relation of Coy Thompson against Walter Niers- 
theimer, Warden, Illinois State Penitentiary. Petitioner contended on 
6 July 1981 in the Criminal Court of Cook County, Illinois, he was 
indicted, arraigned, tried, and convicted in a capital case all in one day, 
and that counsel appointed by the court defended him. He was sentenced 
to serve one hundred years in prison. The record supported by the testi- 
mony of the judge and others, though denied by the defendant, showed 
petitioner consented to trial by court, and that he had been consulted on 
two different days with counsel who represented him. Petitioner con- 
tended such expeditiousness denied him due process in that his counsel 
made no independent investigation, subpoenaed no witnesses, and asked 
for no continuance, as requested by him. fetitioner’s counsel testified 
petitioner never gave him the names of any witnesses to be subpoenaed. 
The court held that no standard length of time must elapse before defend- 
ant in a capital case should go to trial, and the facts of each case provide 
its own yardstick, but there must not be an idle ceremony of going through 
the motions of a trial, and a court should not move so rapidly as to ignore 
or violate the rights of the defendant to a fair trial. Winton, C. J. (now 
a Justice of the U. S. Supreme Court) speaking for the Court said: 
“Courts do not deny due process just because they act expeditiously. The 
law’s delay is the lament of society. . . . If no witnesses are suggested or 
information furnished that would possibly lead to some material evidence 
or witnesses, the mere failure to delay in order to investigate would not 
be, in and of itself, a denial of due process.” The judgment of the 
District Court denying the petition was affirmed. 

A request for a continuance should be based on sufficient grounds fur- 
thering justice. Such a request is properly denied where no substantial 
rights are prejudiced by proceeding promptly with the trial. 22 CLI.S., 
Crim. Law, sec. 483. 

The petitioner, James W. Hackney, contends his constitutional rights 
were violated in that he told the court he would like to have some time to 
get some witnesses and prepare for trial, and that the court refused a 
continuance. The trial court asked him what witnesses he wanted. He 
gave the court no names of witnesses he wanted. He said in this proceed- 
ing in August 1953 he gave the judge no names; he didn’t have time to 
think because he had just heard he was charged with robbery. However, 
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in the hearing of this proceeding in August 1953, three and one-half years 
after January 1950, with abundance of time to ponder and reflect on his 
ease, he still gives no names of any witnesses he wants. 

Petitioner has not even suggested that in the lonely hours of prison 
nights he can sometime recall the names of some “phantom witnesses” 
somewhere he wants an opportunity to investigate and subpoena in his 
behalf. 

Petitioner relies upon Commonwealth v. O'Keefe, 298 Pa. 169, 148 Atl. 
73. <A careful reading of that case would indicate the defendant was 
denied an opportunity to have in court at his trial real witnesses. 

In the trial in January 1950 no complicated question of law was in- 
volved. The facts were simple. The petitioner has totally failed to show 
that if a new trial is awarded him, he can obtain additional evidence, or 
can have a better defense. The petitioner has neither allegata nor pro- 
bata that he was in any way denied full opportunity to employ counsel 
at the January Term 1950 of Chatham County Superior Court. We 
cannot hold as a matter of law that the court in January 1950 in placing 
the defendant on trial denied him his constitutional rights of confronta- 
tion, of due process, or that the court manifestly abused its discretion in 
refusing a continuance. S. v. Whitfield, supra; S. v. Gibson, supra. 

Unless there is a statute requiring it, it is the general, if not the univer- 
sal, rule in the United States that a preliminary hearing js not an essen- 
tial prerequisite to the finding of an indictment. Such hearing is un- 
known to the common law. 27 Am. Jur., Indictments and Informations, 
p. 596; 22 C.J.S., Crim. Law, p. 484; U.S. ex rel. Hughes v. Gault, 271 
U.S, 142, 70 L. Ed. 875. We have no statute requiring a preliminary 
hearing, nor does the State Constitution require it. It was proper to try 
the petitioner upon a bill of indictment without a preliminary hearing. 
The petitioner alleges in his petition that the January Term 1950 of 
Chatham Superior Court was “a court of proper jurisdiction.” 

Stacy, C. J., speaking for the Court said in S. v. Beal, 199 N.C. 278, 
p. 308, 154 S.E. 604: “The foundation for the application of a new trial 
is the allegation of injustice arising from error, but for which a different 
result would likely have ensued, and the motion is for relief upon this 
ground. Unless, therefore, some wrong has been suffered, there is nothing 
to relieve against. The injury must be positive and tangible, and not 
merely theoretical.” See also S. v. Gibson, supra, 

People v. Hall, 413 Til, 615, 110 N.E, 2d 249, was a Post-Conviction 
Hearing. The Court said: “The petitioner has the burden of showing 
that he was deprived of a substantial constitutional right in the trial 
resulting in his conviction.” 

After a careful examination of all the facts brought out in the hearing 
on James W. Hackney’s petition under the statute, we reach the conclu- 
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stitution or U. 8. Constitution were violated at the trial in January 1950. 
The judgment of Judge Williains denying relief is 
Affirmed. 


Jounson and Bosairt, JJ., dissent. 


—— —— _— ____— — 


GUY P. HONEYCUTT v. D. L. BRYAN. 


(Filed 5 May, 1954.) 
1. Negligence § 1— 


Where the circumstances in which a person is placed are such that a 
man of ordinary sense using his faculties will recognize that his failure 
to use ordinary care and skill in his own conduct with regard to those 
circumstanees will cause danger of injury to the person or property of 
another, such person is under duty to use ordinary eare and skill to avoid 
such danger. 


2. Same-— 
- He who puts a thing in charge of another which he knows, or in the 
exercise of ordinary prudence should know, to be dangerous, or to possess 
characteristics which, in the ordinary course of events, are likely to pro- 
duce injury, owes a duty to such person to give reasonable warning or 
notice of such danger. . 


3. Same— 


Negligence is the failure to exercise ordinary care in performance of 
some legal duty which the defendant owes plaintiff under the circumstances 
in which they are placed. 


4. Carriers § 8— 

A franchise motor carrier of goods by contract in intrastate commerce, 
operating as both initial and delivering carrier, owes the duty to the em- 
ployees of the consignee to exercise reasonable care to furnish a vehicle 
in reasonably safe condition so that the employees of the consignee can 
unload the trailer with reasonable safety, and the duty to make reasonable 
and timely inspection of the vehicle to ascertain whether it is reasonably 
safe for unloading. and to repair or give warning of any dangerous condi- 
tion in the trailer discoverable by such inspection. 


5. Same—Evidence held sufficient for jury on issue of negligence of motor 
carrier in failing to use duc care to provide vehicle reasonably safe for 
unloading and in failing to warn of danger. 


Plaintiff's evidence tended to show that defendant, a contract carrier, 
delivered a load of steel beams and columns to the consignee, that he 
parked the trailer truck as directed by the consiznee’s employees on a 
twelve per cent slope to the left and approximately a seven per cent slope 
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from the front to the rear, that he removed the binder chains so that there 
was nothing to keep the beams, slippery and wet from rain, from sliding 
off except three 144 inch pieces of pipe used as standards on the left side 
of the trailer, that in unloading the beams with a wrecker bar, an employee 
of the consignee asked defendant carrier if it was safe for him to walk up 
on the beams on the truck, and that as he did so upon the assent of defend- 
ant, one of the standards bent, and the beams began sliding off the truck 
to the left, resulting in serious injury to the consignee’s employee. Held: 
The evidence is sufficient to be submitted to the jury on the issue of the 
carrier’s breach of duty to exercise reasonable care to provide a vehicle 
reasonably safe for unloading, and in failing to warn the consignee’s em- 
ployee of the danger due to the position and slant of the vehicle and the 
removal of the binder chains. 


APPEAL by defendant from Whetmire, Special J., December Extra 
Term 1953, MeckLengoura. 

Civil action to recover compensation for personal injuries. 

Defendant is a contract carrier of merchandise operating under a 
franchise granted him by the Utilities Commission. Herman Sipe Com- 
pany, hereinafter referred to as Sipe, is a building contractor; and plain- 
tiff, at the time he received his injuries, was one of its employees. 

Defendant’s vehicle is the tractor-trailer type. The trailer is flat 
bottomed, about thirty feet Jong, and its over-all width is eight feet. 
There is a band of steel about four inches wide and one-fourth inch thick 
on the sides of the trailer. To this band there are welded on each side ten 
brackets, about one and one-half by four inches in size, for the purpose 
of holding standards or stanchions. 

On 16 February 1952 the defendant transported a full load of building 
material from Charlotte to the site of a building then being erected in 
Morganton by Sipe. ‘The shipment consisted of nineteen J-shaped steel 
beams, twenty feet long and twenty-one inches wide, weighing approxi- 
mately 1237 pounds each, and some steel columns. The beams were 
loaded to the front of the trailer and the columns to the rear. There were 
three standards on the left side of the truck opposite the beams—one near 
each end of the beams and one in the middle. They were pieces of pipe, 
and the middle one was smaller than the others. The end ones were about 
one and one-half inches in diameter. There were two on each side for the 
columns. 

Before leaving Charlotte, defendant securely tied down the beams and 
columns by the use of chains which were tightened so as to leave clearance 
between the beams and standards and prevent any shifting of the load 
while in transit. 

When-defendant arrived at the site of the building under construction, 
he placed his tractor as directed by Sipe’s foreman. This put the tractor- 
trailer on a slight decline to the left and rear. Having parked the vehicle 
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as directed, the defendant then removed the binder chains and the stand- 
ards on the right side. Sipe’s employees unloaded tke columns. Plaintiff 
then asked the defendant how was the best way to go about unloading the 
beams, and defendant replied: “Take a bar and ratch them out to the 
edge.” | 

Plaintiff and his fellow employee, by using a wrecker bar, pushed the 
end of a beam over the edge of the truck, and gravity caused it to fall to 
the ground. They proceeded to unload in this manner until the front end 
of the fourth beam hooked to some part of the trailer and did not fall. 
Plaintiff asked defendant if it was safe for him to walk up the beams to 
the front “to get that one loose,” and defendant told him it was safe. 
Plaintiff then took an iron bar, got on the truck, and started up the beams 
to the front. .As soon as he got on the beams, the rear standard bent and 
the beams began sliding off the truck on the left side. The steel band 
holding the other two standards on that side tore loose from the truck. 
Plaintiff “just rode the steel on off.” He suffered certain injuries includ- 
ing the loss of a major portion of one hand. 

Defendant testified that plaintiff was on the bearns, attempting to pry 
off the one that was caught at the timc the beams began to fall off the left 
side. He also testified that when he needed standards he usually got them 
off the scrap heap; that he sometimes helped unload, but that he did not 
do so on this occasion; and that he did not use more standards because 
he used the brackets for chains. 

There was testimony tending to show that when the shipment is a 
carload or truckload, it is the duty of the consignee to unload, and the 
judge so charged the jury. 

The customary issues, including an issue of contributory negligence, 
were submitted to and answered by the jury in favor of the plaintiff. The 
court entered judgment on the verdict and defendant appealed. 


G. T. Carswell and Robinson & Jones for plaintiff appellee. 
Jones & Small for defendant appellant. 


Barnuiti, C, J. This case has no counterpart in our books, Our 
research has not disclosed one substantially on all fours in any other juris- 
diction. Yet it presents no complex or insolvable question for decision. 
We are only required to apply old law to a new cornbination of facts. 

Whenever one person is by cireumstances placed in such a position 
towards another that anyone of ordinary sense who thinks will at once 
recognize that if he does not use ordinary care and skill in his own con- 
duct with regard to those circumstances, he will cause danger of injury 
to the person or property of the other, duty arises to use ordinary care 
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and skill to avoid such danger. Stroud v. Transportation Co., 215 N.C. 
726, 3 S.E. 2d 297, 

He who puts a thing in charge of another which he knows, or in the 
exercise of ordinary prudence he should have known, to be dangerous, or 
to possess characteristics which, in the ordinary course of events, are 
likely to produce injury, owes a duty to such person to give reasonable 
warning or notice of such danger. Stroud v. Transportation Co., supra. 

Negligence is a want of due care—a failure to exercise ordinary care 
in the performance of some legal duty which the defendant owed the 
plaintiff under the circumstances in which they are placed at the time. 

But these are nothing more than general, abstract statements of the law 
of negligence. We must relate that law to the particular facts and cir- 
cumstances, and the relation of the parties one to the other, at the time 
plaintiff was injured. Holderfield v. Trucking Co., 232 N.C. 623, 61 
S.E, 2d 904. 

The defendant, a contract carrier of freight, transported a truckload 
of steel beams and columns to Sipe, the consignee. He placed the tractor 
and trailer as directed by employees of Sipe, removed the “binder” chains 
and the standards on the right side of the trailer, and then turned the 
vehicle over to Sipe’s employees for unloading. In so doing, did he owe 
plaintiff and his coemployees any duty, and if so, did he breach that duty ? 
These are the real questions presented for decision, and decision must be 
made on the facts and circumstances which arose after the vehicle reached 
its destination. 

We have recently discussed the duties a common carrier of freight by 
rail owes the employees of the consignee when the shipment is to be 
unloaded by the consignee. Yandell v. Fireproofing Corp., 239 N.C, 1. 
While the facts in that case are not the same as those appearing in this 
record, the two cases, in principle, are on all fours and invoke the appli- 
cation of the same rules of law. There the defendants were carriers of 
freight by rail—here by motor vehicle. There the boxcar—here the 
trailer—-when delivered to the consignee, was in such defective condition 
that an employee of the consignee, while engaged in unloading, received 
personal injuries as a result thereof. Hence we cannot perceive any 
sound reason why we should not say that the law, as stated in that case, 
is not controlling here, 

Ervin, J., speaking for the Court in the Fandell case, says: 

“An initial carrier by rail, which furnishes a car for moving freight, 
owes to the emplovees of the consignee, who are required to unload the 
ear, the legal duty to exercise reasonable care to supply a car in reason- 
ably safe condition, so that the employees of the consignee can unload the 
same with reasonable safety. (Numerous cases cited.) A delivering 
carrier by rail, which delivers to the consignee for unloading a car re- 
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ceived by it from a connecting carrier, owes to the employees of the con- 
signee, who are required to unload the car, the legal duty to make a 
reasonable inspection of the car to ascertain whether it is reasonably safe 
for unloading, and to repair or give warning of any dangerous condition 
in the car discoverable by such an inspection. (Numerous cases cited.)” 
Since the defendant was both the initial and delivering carrier, he owed 
to Sipe’s employees the duty (1) to exercise reasonable care to furnish 
a vehicle in reasonably safe condition so that the employees of Sipe could 
unload the trailer with reasonable safety, and (2) to make a reasonable 
and timely inspection of the vehicle to ascertain whether it was reason- 
ably safe for unloading, and to repair or give warning of any dangerous 
condition in the trailer discoverable by such inspection. 

The court below, during the trial and in its charge to the jury, was 
very careful to limit the alleged liability of the defendant to a breach of 
these duties. In so doing, it adhered, with commendable accuracy and 
detail, to the requirements of G.S. 1-180. It charged the jury in part as 
follows: 

“Now in this case the court charges you that when a common carrier 
of freight delivers an entire load of merchandise, or, in this case, building 
materials, steel beams, to the consignee, the law imposes the duty upon 
the consignee to unload that trailer, in the absence of some agreement to 
the contrary. That being true, the law charges the carrier with the duty 
of anticipating the presence of the consignee or his employees on or about 
or upon the trailer for the purpose of unloading it, and that being true, 
the law imposes the duty upon the carrier, that is, the defendant, in this 
case, to see, in the exercise of reasonable eare or due care, that the trailer 
is in a reasonably safe condition for unloading purposes. That does not 
mean that the carrier becomes or is a guarantor of the absolute safety of 
the consignee or his employees, but it simply means that he is required, 
in the exercise of due care, to see that the truck or the trailer is in a 
reasonably safe condition, safe condition meaning not only the truck 
itself but the way it is placed and loaded and so forth.” | 

“Now on the first issue the court charges you that if you find from this 
evidence and by its greater weight that when the defendant placed the 
truck in the position for unloading, that the standards put there for the 
purpose of holding the beams in place were not properly or securely fixed 
to the side of the bed, the bed of the truck, or that they were not sufficient 
in number, and that for that reason the truck was not in a reasonably safe 
condition for unloading purposes, and if you further find by the greater 
weight of the evidence that the defendant knew or could have known from 
a reasonable inspection that the truck was not in a reasonably safe con- 
dition, and if you further find that by the greater weight of the evidence 
that the defendant failed to warn the plaintiff of the danger of being upon 
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the truck or the beams, because of its unsafe condition, and if you further 
find that the plaintiff, as an employee of the consignee, got upon the 
trailer for the purpose of unloading it . .. and that while he was on 
the truck and on the beams for the purpose of unloading, that the stand- 
ards gave way or broke off and, because of that, the steel beams remaining 
on the truck shifted and fell off on the lower side and to the ground, result- 
ing in injury to the plaintiff, then the court charges you that the defend- 
ant would be guilty of negligence, and if you further find by the greater 
weight of the evidence that such negligence was the proximate cause of 
the plaintiff’s injury, or one of the proximate causes of the plaintiff’s 
injury, that it would be your duty to answer the first issue yes . . .” 

The record contains ample competent evidence tending to show that 
defendant breached this duty imposed on him under the circumstances 
here disclosed. | 

It is true he parked the trailer as directed by Sipe’s employees. Yet 
in so doing, he knew when he surrendered custody of the vehicle to them 
for the purpose of unloading that the vehicle was parked “on a little bit 
of a slant” to the left—a twelve per cent slope to the left and approxi- 
mately seven per cent from the front to the rear; that the beams were 
piled five high; that it was raining, rendering the beams and supports 
slippery; that he had removed the binder chains; and that there was 
nothing to keep the beams from sliding off on the left except three one and 
one-half inch pieces of pipe. Although he had considered it necessary to 
stop and inspect his load twice while in transit to discover whether there 
had been any shift of the beams then tied down by the binder chains, he 
did not look, at the scene of the accident, to see whether there was any 
space between the beams and the standards on the left or use any of the 
additional five standards then available for use on the left. He made no 
inspection and gave no warning that due to the position of the vehicle and 
the removal of the chains the beams might slide to the left or that the 
three pipe standards were insufficient to hold the weight of the beams if 
that should occur. Instead of warning of the danger, when asked, he 
assured plaintiff it was safe for him to get on top of the beams. 

These and the other facts and circumstances appearing of record were 
sufficient to repel the motion to dismiss the action as in case of nonsuit. 

We have carefully examined the other exceptive assignments of error. 
While some of them may point out technical error of little significance, 
none are of sufficient merit to require discussion. The cause was care- 
fully tried, and the charge was as favorable to defendant as he had any 
reasonable cause to expect. He has had his day in court in a trial free 
from any error that might have affected the verdict of the jury. He must, 
therefore, abide the results. 

Affirmed. 


244 IN THE SUPREME COURT. [240 


STATE v. COPE, 


STATE vy. ANDY COPE. 
(Filed 5 May, 1954.) 


1. Criminal Law 8§ 33, 52a (2)— 


An extrajudicial confession must be corroborated by other evidence 
which at least establishes the corpus delicti in order to be sufficient to 
sustain conviction of a felony. This is particularly true in prosecutions 
for sexual offenses. 


2. Criminal Law § 42e: Evidence § 19— 


Testimony of a witness at the preliminary hearing, brought out on cross- 
examination after the witness has given contradictory testimony at the 
trial, is held, competent solely for the purpose of impeaching the testimony 
of the witness at the trial and may not be considered as substantive evi- 
dence of the facts at issue. 


AppraL by defendant from Patton, Special Judge, November Term, 
1953, of Gaston. 

The defendant had returned against him three separate bills of indict- 
ment which were consolidated for trial. Under one indictment he was 
charged with feloniously, incestuously, unlawfully, and willfully having 
sexual intercourse with Beulah Cox, his granddaughter. Under another 
he was charged with unlawtully, willfully, maliciously, and feloniously 
committing a crime against nature with Rosie Dean. Under the third 
one he was charged with unlawfully, willfully, and feloniously raping, 
ravishing, and carnally knowing Rosie Dean, a female. 

The State offered evidence tending to show that the defendant con- 
fessed to the arresting officers that he had committed unnatural sex acts 
with his granddaughters, Rosie and Polly Dean, and also confessed that 
he had been having sexual relations with his granddaughter Beulah Cox 
over a period of several years; that he likewise made similar confessions 
to the jailer while confined in the county jail. 

At the close of the State’s evidence the defendant moved for judgment 
as of nonsuit as to each charge. The court sustained the motion as to the 
charge of rape, but overruled it as to the other charges. 

The defendant testified in his own behalf and denied that he had ever 
had sexual relations with Beulah Cox, or that he had ever made any state- 
ment to any of the State’s witnesses that he had had any such relations 
with her. He likewise denied that he had ever had any unnatural rela- 
tions with Rosie or Polly Dean, or that he had ever told anyone that he 
had had such relations with them or either of them. He offered numerous 
witnesses who testified that he was a man of good character and repu- 
tation. 
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Beulah Cox, age nineteen, testified that she was married and had two 
children; that shortly before she swore out the warrant against the de- 
fendant, her grandfather, her husband, Howard Cox, had been arrested 
upon a charge of raping her seven-year-old sister; that the tale she 
told on her grandfather was made up in an effort to save her husband; 
that while she swore out a warrant against her grandfather and testified 
against him at the preliminary hearing, her grandfather had never had 
anything to do with her that was improper. She likewise testified that 
what she told the officers about the defendant’s relations with her and 
with her seven-year-old sister was a falsehood; that she had been told 
that if she would implicate someone else it would help her husband. 

Polly Dean, age twelve, testified that her grandfather had never mis- 
treated her and that there was no truth in the story that she had told 
about him. That she told the story because her sister Beulah asked her to 
and said it would help out Howard. Rosie Dean, age seven, never testified. 

From a verdict of guilty of crime against nature and of incest, as 
charged in the respective bills of indictment, and the judgments imposed, 
the defendant appeals, assigning error, 


Attorney-General McMullan, Assistant Attorney-General Bruton, and 
Gerald F. White, Member of Staff, for the State. 
Mullen, Holland & Cooke for defendant, appellant. 


Dunny, J. The defendant assigns as error the refusal of the court 
below to sustain his motion for judgment as of nonsuit, interposed at the 
close of the State’s evidence, as to both charges, and renewed at the close 
of all the evidence. This assignment raises two questions. (1) Is a naked 
extrajudicial confession, uncorroborated by any other evidence, sufficient 
to sustain a conviction of a felony? (2) When in the course of a trial a 
witness testifies to facts which are inconsistent with her testimony 1n the 
preliminary hearing in the case, is her testimony given at the preliminary 
hearing, which is brought out on cross-examination, limited to that of 
impeachment of the witness, or may it be admitted and considered as sub- 
stantive evidence of the facts at issue? 

The first question posed has been considered by this Court in the cases 
of S. v. Long, 2 N.C. 453, and 8. v. Cowan, 29 N.C. 239, both of which 
were capital eases. In the Long case the Court said: “Where A makes a 
confession, and relates circumstances which are proven to have actually 
existed as related in the confession, that may be evidence sufficient for a 
jury to proceed upon to convict the prisoner; but a naked confession, 
unattended with circumstances, is not sufficient. A confession, from the 
very nature of the thing, is a very doubtful species of evidence, and to be 
received with great caution. It is hardly to be supposed that a man 
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perfectly possessed of himself would make a confession to take away his 
own life.” 

In the case of S. v. Cowan, supra, the defendant was indicted for high- 
way robbery, which at that time was a capital offense. It was proven 
that a Captain Rodney had been assaulted:and badly wounded on the 
night in question and that his watch had been taken. Thereafter, the 
prisoner was found to be in possession of the watch which was identified 
as the one taken from the Captain. At the preliminary hearing, after 
due and proper caution had been given to the prisoner as to hig rights 
with respect to any confession or admission he might make, he made a full 
and complete confession, giving the details as to how and where he com- 
mitted the robbery. The Court held the confession to be free and volun- 
tary, and overruled the exceptions to testimony of the witnesses in respect 
to the statements made by the prisoner at the preliminary hearing. 

The court charged the jury that the prisoner’s confession alone, if 
believed by them to be true, would justify them in returning a verdict of 
guilty. The defendant, among other things, excepted to this instruction. 
Ruffin, C. J., in speaking for the Court, said: “We likewise hold that his 
fTonor directed the jury correctly as to the effect they might allow to the 
prisoner’s confessions. There was, indeed, evidence in corroboration of 
the confession, namely, the injuries inflicted on Rodney, which added 
greatly to the credit to which the confessions, in themselves, might be 
entitled. But we believe that it is now held by courts of great authority 
that an explicit and full confession of a felony, duly made by a prisoner, 
upon examination on a charge before a magistrate, is sufficient to ground 
a conviction, though there be no other proof of the offense having been 
committed. . . . Of the same grade of evidence, precisely, is a confession 
out of court, provided only it be fully proved and appear to have flowed 
from the prisoner’s own unbiased will. Such a confession which goes to 
the whole case is plenary evidence to the jury.” 

It is clear that what the Court said in the Cowen case, relative to an 
extrajudicial confession, was not essential to a decision and was, therefore, 
mere dicta. Moreover, the fact that Captain Rodney had been assaulted 
and his watch taken from him, as well as the further fact that the prisoner 
had Captain Rodney’s watch in his possession, was sufficient to have 
justified the court in submitting the case to the jury if the prisoner had 
made no confession. In other words, the corpus delicti was proven by 
evidence exclusive of the confession and such evidence pointed strongly 
to the defendant as the person who committed the crime. Hence, as the 
Court said, this evidence corroborated the confession and added greatly 
to the eredit to which the confession might be entitled. Surely, no one 
would question the sufficiency of such evidence to sustain a conviction. 
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The State contends, however, as stated in 23 XN, C. Law Review, page 
364, et seq., that in the Cowan case this Court shifted to the view that a 
prisoner could be convicted of a capital crime upon his own unbiased and 
voluntary confession without any other evidence; thereby, in reasoning, 
overruling the earlier Long case. 

The State also, in support of the foregoing view, quotes in its brief 
from section 182 of Stansbury’s North Carolina Evidence, the following: 
“, . even in capital cases conviction may be had upon the prisoner’s 
voluntary confession unattended by any other evidence.” It is apparent 
this statement was based on the dicta in the Cowan case if intended to 
apply to an extrajudicial confession, and the reference to a confession in 
S.v. Graham, 68 N.C. 247, since these cases are cited as authority for 
the view expressed. 

In our opinion, none of the above cases authoritatively holds that a 
naked extrajudicial confession, uncorroborated by any other evidence, is 
sufficient to sustain the conviction of a defendant charged with the com- 
mission of a felony. The Long case definitely and expressly holds to the 
contrary. Therefore, it is our considered judgment that in such cases 
there must be evidence aliunde the confession of sufficient probative value 
to establish the fact that a crime of the character charged has been com- 
mitted. Wigmore on Evidence, Third Edition, Vol. VII, section 2071. 
This does not mean, however, that the evidence tending to establish the 
corpus delictt must also identify the defendant as the one who committed 
the crime. Ivy v. State, 109 Ark, 446, 160 S.W. 208; People v. Jones, 
123 Cal. 65, 55 P. 698; Wigginton v. Commonwealth, 92 Ky. 282, 17 
S.W. 684; Weller v. State, 150 Md. 278, 132 A, 624; People v. Roach, 
215 N.Y. 592, 109 N.E, 618, Ann. Cas, 1917A, 410. 

We concede that there are instances in which it is extremely difficult to 
prove the corpus delicti. Even so, it cannot be left unproven if a con- 
viction is to be sustained. &. v. Norggins, 215 N.C. 220, 1 S.E. 2d 533; 
23 C.J.S., Criminal Law, section 916, page 181, et seg.; 26 Am. Jur., 
Homicide, section 383, page 425. In such cases, for example, when a 
person is missing and the body cannot be found and there is no direct 
and positive evidence that a crime has been committed, the State may 
resort to circumstantial or presumptive evidence for the purpose of estab- 
lishing it. S. v. Williams, 52 N.C. 446, 78 Am. Dec. 248. 

In 20 Am. Jur., Evidence, section 1242, page 1092, et seq., we find the 
following statements: “It is generally held that a mere naked confession, 
uncorroborated by any circumstances inspiring belief in the truth of the 
confession, is not sufficient to warrant the conviction of the accused for 
the crime with which he is charged; ... In those instances where a 
corroboration of a confession is required, the corroborative evidence must 
consist of facts or circumstances appearing in evidence which are inde- 
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pendent of the confession and consistent therewith and which tend to con- 
firm and strengthen the confession. On the question how much corrobora- 
tion of an extrajudicial confession is necessary to warrant the conviction 
of the accused in jurisdictions which require some corroboration, the gen- 
eral rule is that independent proof of the corpus delictt must exist in 
order to convict ... The rule that a confession does not warrant a con- 
viction unless corroborated is generally held applicable to extrajudicial 
confessions only, and not to judicial confessions, in the absence of statutes 
to the contrary.” See also Underhill’s Criminal Evidence, Fourth Edi- 
tion, section 281. 

In view of the fact that the overwhelming authority in this country is 
to the effect that a naked extrajudicial confession of guilt by one accused 
of crime, unaccompanied by any other evidence, is not sufficient to war- 
rant or sustain a conviction, the answer to the first question under con- 
sideration should be in the negative. United States v. Angel (C.C.A. 
7th), 201 F. 2d 531; Flower v. United States (C.C.A. 5th), 116 F. 241; 
Forte v. United States, 68 App. D.C. 111, 94 F. 2d 236, 127 A.L.R. 1120; 
People v. Rupp, 41 Cal. 2d 371, 260 P. 2d 1; Grimes v. State, 204 Ga. 854, 
51 S.E, 2d 797; Parker v. State, 228 Ind, 1, 89 N.E, 2d 442; People v. 
Franklin, 415 Til. 514, 114 N.E. 2d 661; Vanderheiden v. State, 156 
Neb, 735, 57 N.W. 2d 761; State v. Gambetta, 66 Nev. 317, 208 P. 2d 
1059; State v. Carleton (Me.), 92 A. 2d 327; Davis v. State (Md.), 
97 A. 2d 808; State v. Humphrey, 858 Mo, 904, 217 S.W. 2d 551; 
State v. Boswell, 73 R.I. 358, 56 A, 2d 196; Witham v. State, 191 
Tenn. 115, 232 S.W. 2d 3; Campbell v. Commonwealth, 194 Va. 825, 
75 S.E. 2d 468; State v. Moore, 35 Wash. 2d 106, 211 P. 2d 172; Whar- 
ton’s Criminal Law, Twelfth Edition, Vol. I, section 361. See also 127 
A.L.R., Corroboration of Confession, page 1131, et seg., where decisions 
from thirty-nine states and the District of Columbia are cited in support 
of the above view. In 20 Am. Jur., Evidence, section 1244, page 1095, 
and the cases cited in 40 A.L.R., Anno.—Confession—Corroboration— 
Sexual Crimes, page 461, it is pointed out that the courts almost uni- 
formly hold that a naked confession must be corroborated in prosecutions 
for sexual offenses. 

A number of states have enacted statutes which require extrajudicial 
confessions to be corroborated in order to sustain a conviction. See Jeis- 
enheimer v. State, 73 Ark. 407, 84 S.W. 494; State v. Westcott, 180 Iowa 
1, 104 N.W. 341; Willtams v. Commonwealth, 306 Ky. 225, 206 S.W. 2d 
922; People v. Cassese, 281 App. Div. 890, 119 N.Y.S. 2d 604; State v. 
Jordan, 146 Ore. 504, 26 P. 2d 558. 

We now come to the second question. Ordinarily, testimony given by 
a witness in a preliminary hearing, or former trial, will not be admitted 
as substantive evidence in a trial unless it is impossible to produce the 
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witness. The witness himself, if available, must be produced and testify 
de novo. 20 Am. Jur., Evidence, section 686, page 578, et seg.; 31 C.J.S., 
Evidence, section 384, page 1187. Moreover, prior statements of a wit- 
ness may not be admitted in corroboration of his testimony in the absence 
of an attack on his eredibility. S. 7. DeGraffenreid, 223 N.C. 461, 27 
S.E. 2d 130. Prior inconsistent statements of a witness are always admis- 
sible for the purpose of impeachment, and to show that the witness is 
unworthy of belief. 20 Am. Jur., Evidence, section 458, page 404, et seq. 

In Stansbury’s North Carolina Evidence, section 46, it is said: “In- 
consistent statements of a witness may not be used as substantive evidence 
of the facts stated, .. . They are simply for the consideration of the 
jury in determining the witness’s credibility. Hence, they are not admis- 
sible until the witness has testified to some fact inconsistent with his 
earlier statement; . . . Thus, if the witness is an agent or accomplice, his 
statements may be admitted to impeach his testimony although not ful- 
filling the requirements for their reception as vicarious admissions,” 
citing S. v. Neville, 51 N.C. 423; Hubbard v. R. R., 2038 N.C. 675, 166 
S.E. 802; Hopkins v. Colonial Stores, 224 N.C. 187, 29 S.E, 2d 455. 

Likewise, in 31 C.J.S., Evidence, section 402, page 1209, it is stated: 
“Prior contradictory statements of the witness, made in a prior proceed- 
ing, do not constitute afirmative evidence or evidence in chief of the facts 
stated.” 

In light of our own decisions and those from other jurisdictions, as well 
as the views expressed by the textbook writers on the subject under con- 
sideration, in our opinion, the defendant’s motion for judgment as of 
nonsuit should have been sustained. Our conclusion, however, is not based 
on any doubt as to the veracity of the officers who testified for the State, 
but solely on the principle that an uncorroborated extrajudicial confes- 
sion is insufficient in law to sustain the conviction. 

The judgment of the court below is 

Reversed. 


ALEX DANIEL v. DURWOOD B. GARDNER. 
(Filed 5 May, 1954.) 
1. Pleadings § 30——- 
A motion to strike made before answer, demurrer, or extension of time 
to plead, is made as a matter of right rather than of grace, G.S. 1-153. 
2. Pleadings § 3a— 


Allegations which set forth matters foreign and immaterial to the con- 
troversy are considered irrelevant; whereas, excessive fullness of detail 
or the repetition of facts are treated as being redundant. 
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Pleadings § 31— 

On motion to strike, the test of relevancy is the right of the pleader to 
present in evidence on the trial the facts to which the allegations relate, 
and nothing should remain in a pleading over objection which is not com- 
petent to be shown in evidence. 


. 


Pleadings § 3a— 
The function of a pleading is not the narration of the evidence, but 
rather the statement of substantive, ultimate facts upon which the right 
to relief is founded. 


a 


Pleadings § 31— | 
Allegations which are clearly evidential, irrelevant, or repetitious and 
probative have no place in stating a cause of action and should be stricken 
on motion aptly made. 


6. Appeal and Error § 38— 


The burden is on appellant not only to show error but also that the 
alleged error is material and prejudicial. 


7. Appeal and Error § 40f— 


The denial of a motion to strike matter from a pleading will not be 
disturbed on appeal unless appellant shows that the matter is irrelevant 
or redundant, and further shows that its retention in the pleading will 
cause harm or injustice. 


* 


8. Same— 


On appeal from denial of motion to strike, the Supreme Court will not 
undertake to chart the course of the trial. 


9. Pleadings § 31: Assault § 4—~ 


In this civil action to recover dainages for assault and battery, allega- 
tions as to the peaceful and gentlemanly character of plaintiff and that 
defendant had been involved in many criminal cases charging him with 
violation of the liquor laws and engaging in assaults with deadly weapons, 
and as to the wild and drunken conduct of defendant previous to the oceca- 
sion in suit, should have been stricken on motion aptly made. 


ApreaL by defendant from Stevens, J., at January Term, 1954, of 
FRANKLIN, 

Civil action to recover damages for alleged assault and battery. 

The defendant before answering or otherwise pleading moved to strike 
certain portions of the complaint. The court ruled that the word “small” 
appearing in paragraph 3 should be stricken, but that otherwise the 
motion should be denied. 

From the order entered in accordance with the foregoing ruling, the 
defendant appealed, assigning errors. 


Hamilton Hobqood and EF. O, Bulluck for plaintiff, appellee. 
Yarborough & Yarborough for defendant, appellant. 


N.C.] SPRING TERM, 1954. 251 
DANIEL Vv. GARDNER. 


Jounson, J. The statute, G.S. 1-153, under which the defendant’s 
motion to strike was made, provides: “If irrelevant or redundant matter 
is inserted in a pleading, it may be stricken out on motion of any person 
aggrieved thereby, .. .” The defendant lodged his motion before answer, 
demurrer, or extension of time to plead. This being so, he may claim 
the benefits of the statute as a matter of right, rather than of grace. 
Brown v. Hall, 226 N.C. 732, 40 S.E. 2d 412; Hill v. Stansbury, 221 
N.C, 339, 20 S.E. 2d 308. 

As bearing upon the interpretation and application of this statute, these 
propositions may be taken as established: 

1. Allegations which set forth matters foreign and immaterial to the 
controversy are considered irrelevant; whereas, excessive fullness of detail 
or the repetition of facts are treated as being redundant. Newsom. v. 
Newsom, 40 N.C. 122; Council v. Dickerson’s, Inc., 233 N.C. 472, 64 S.E. 
2d 551; McIntosh, North Carolina Practice and Procedure, p. 378. 

2. On motion to strike, the test of relevancy is the right of the pleader 
to present in evidence upon the trial the facts to which the allegations 
relate. Dixie Lines v. Grannich, 238 N.C. 552, 78 S.E. 2d 410; Council 
v. Dickerson’s, Inc., supra; Whitlow v. R. R., 217 N.C. 558, 8 S.E. 2d 
809; Hildebrand v. Telegraph Co., 216 N.C. 235, 4 S.E. 2d 4389. 

8. Nothing should remain in a pleading over objection which is incom- 
petent to be shown in evidence.” Penny v, Stone, 228 N.C. 295, 45 S.E. 2d 
862; Duke v. Crippled Children’s Commission, 214 N.C. 570, 199 S.E. 
918; Scott v. Bryan, 210 N.C, 478, 187 S.E. 756. 

4, The function of a pleading is not the narration of the evidence, but 
rather the statement of the substantive, ultimate facts upon which the 
right to relief is founded. It is these ultimate facts that are put in issue 
by the pleadings; the probative facts are those which may be in contro- 
versy, but are not issuable. ‘Facts from which the ultimate and decisive 
facts may be inferred are but evidence, and therefore probative... . 
‘The ultimate facts are those which the evidence upon the trial will prove, 
and not the evidence which will be required to prove the existence of those 
facts.” Winders v. Hill, 141 N.C. 694, 54 S.E. 440; Hawkins v, Moss, 
222 N.C. 95, 21 S.K. 2d 873. 

5. Allegations which are wholly evidential and probative have no place 
in stating a cause of action and should be stricken out. Hawkins v. Moss, 
supra; Guy v. Baer, 234 N.C. 276, 67 S.E. 2d 47, 

6. Nevertheless, allegations in a complaint should be stricken only 
when they are clearly improper, irrelevant, or unduly repetitious. Rhodes 
v. Jones, 232 N.C, 547, 61 S.E. 2d 725. 

7. Furthermore, to invoke the aid of this Court it is not enough to show 
error and no more; the burden is on the appellant to show error which is 
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material and prejudicial. Cull v. Stroud, 282 N.C, 478, 61 S.E. 2d 342; 
S. v. Rainey, 236 N.C. 738, 74 S.E. 2d 39. 

8. Accordingly, the denial of a motion to strike matter from a pleading 
under the provisions of G.S. 1-153 is net ground for reversal unless the 
record affirmatively reveals these two things: “(1) That the matter is 
irrelevant or redundant; and (2) that its retention in the pleading will 
cause harm or injustice to the moving party.” Hinson v. Britt, 232 N.C, 
379, 61 S.E. 2d 185. See also Ledford v. Transportation Co., 987 N.C. 
317, 74 S.E. 2d 653, and cases cited; Zn re Will of Wood, ante, 134. 

9. Nor is it the function of this Court in deciding an appeal from a 
ruling on a motion to strike to chart the course of the trial in advance 
of the hearing. Hildebrand v. Telegraph Co., supra; Pemberton v. 
Greensboro, 205 N.C. 599, 172 S.E. 196; Clothing Store v, Ellis Stone & 
Co., 233 N.C. 126, 68 S.E. 2d 118, 

The defendant’s motion to strike relates to nineteen separate portions 
of the complaint. To set all of them out verbatim and discuss the con- 
textual setting of each would burden this opinion with a tediousness serv- 
ing no useful purpose, It suffices to say that after examining the com- 
plaint and each of the defendant’s exceptions in the light of the applica- 
ble principles of law, we have reached the conclusion that the following 
portions of the complaint should be stricken out, and it is so ordered: 

1. Strike out all of paragraph 3. It reads as follows: “That the plain- 
tiff is a small farmer who resides on a farm located adjacent to Cedar 
Rock Baptist Chureh, Cedar Rock Township, Franklin County, North 
Carolina, where said plaintiff has engaged in the cultivation of agricul- 
tural crops for the past several years. That for his entire life said plain- 
tiff has been a peace-loving and law-abiding citizen, never having been 
involved in riotous or boisterous conduct, always conducting himself in 
a gentlemanly and peaceful manner.” 

2. Strike from paragraph 4 the following: “That previous to the time 
hereinafter specifically complained of, and on more than one occasion, the 
defendant has made drunken excursions in Franklin and adjoining coun- 
ties, shooting at various residents of Cedar Rock Township, and the ears 
occupied by citizens of this county, and having on previous occasions been 
involved in many criminal cases in Franklin and Nash Counties as a 
defendant, wherein the defendant was charged with violation of the 
North Carolina liquor laws, and engaging in assaults with deadly weapons 
with intent to kill.” 

3. Strike from paragraph 5 the following: “That despite the wild and 
drunken conduct of the defendant as hereinbefore alleged, the defendant 
was a farmer of Cedar Rock Township, and this plaintiff has, at all times 
prior to the things hereinafter complained of, been able to associate with 
the defendant in a pleasant and peaceful manner.” 
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It may be conceded that some of the allegations to which other excep- 
tions relate are somewhat decorative and evidential. Nevertheless, it has 
not been made to appear that the defendant will be prejudiced by the rest 
of the challenged averments. Therefore, under application of the doc- 
trine applied in Ledford v. Transportation Co., supra (237 N.C. 317), 
and Hinson v. Britt, supra (232 N.C. 379), the defendant’s remaining 
exceptions are overruled. 

The plaintiff cites and relies on Long v. Love, 230 N.C. 535, 53 S.E. 2d 
661, as authority for retention of the portion of paragraph 4 which we 
are ordering stricken. However, our examination of the record in that 
case discloses a factual situation clearly distinguishable from the instant 
case. 

Subject to the modifications indicated, the order below is affirmed. Let 
the plaintiff be taxed with the costs. 

Modified and affirmed. 


STATE v. LIVI BARLEY. 
(Filed 5 May, 1954.) 


1. Attorney and Client § 6— 


The relation of attorney and client rests on principles of agency and not 
those of guardian and ward, and while an attorney has implied authority 
to make procedural stipulations and decisions in the management or prose- 
cution of an action, in the absence of special authority the attorney ordi- 
narily has no power to enter a stipulation operating as a surrender of a 
substantial right of the client. 


2. Same: Criminal Law § 17c— 


Where defendant's attorney tenders a plea of nolo contendere, but the 
defendant in apt time disavows the plea and continues to protest his inno- 
cence throughout the proceeding, the defendant is not bound by the plea 
and is entitled to have his day in court before a jury, and judgment entered 
on the plea of 20la contendere will be vacated on appeal. 


Appear by defendant from Sini', J., at September Term, 1953, of 
RANDOLPH, 

Criminal prosecution tried on appeal from County Reecorder’s Court 
upon a warrant charging the defendant with transporting and having in 
his possession nontax-paid liquor. 

The series of events on which the defendant’s appeal rests is epitomized 
by this statement taken from the case on appeal: “The Court did not 
charge the jury and did not submit the case to the jury, but accepted the 
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plea of Noro ConTEnprre as entered by the defendant’s counsel, when 
and notwithstanding the defendant was insisting that he was Nor 
Guinty .. .” 

The foregoing statement is elucidated and explained by these further 
excerpts taken from the case on appeal: 

“Upon inquiry of the Court the defendant announced that he was Not 
Guitry but notwithstanding this announcement the defendant’s attorney, 
W. C. York, told the court he would enter a plea of Noto ConTENDERE. 
Thereupon the defendant said, ‘No, I am not guilty,’ and his attorney told 
him, ‘Let’s enter a plea of Noto ConrrenpeEreE and then I will move to 
Nox Pros the ease’ without any explanation of the meaning of the words 
“nolo contendere.’ The court accepted the plea of said attorney and there- 
upon the following proceedings were had”: Constable A, H. Stutts, wit- 
ness for the State, testified, in substanee, that at the time laid in the war- 
rant he walked up to the defendant’s parked taxicab; that the defendant 
was under the steering wheel. ‘Two passengers were in it. The man in 
the rear seat had a paper bag. “I asked him if it had liquor in it and he 
said ‘No,’ he had Coea-Colas, and I asked him to hand it to me, and he 
did, and the paper bag contained a one-half gallon jar of nontax-paid 
liquor and two bottles of Coea-Cola. ... I talked with Barley (the de- 
fendant) and Barley said . . . the two passengers had been around back 
of the garage and came back to the taxi from the rear, and one got in the 
front seat and the one with the paper sack got in the rear seat and that 
he started off and drove about ten feet and then backed his taxi up to the 
place where he started from when the passengers came from around the 
building. Barley said he asked the passenger if he had liquor in that 
sack, and that he said, ‘No’... he had Coca-Colas, and he said he told 
the passenger if he had liquor in it he would have to get out, that he could 
not haul liquor and would not do it, and that is what they were talking 
about when I went up to the taxi.” 

“The State rested. 

“The defendant’s counsel moved the court to Not Pros the case, which 
motion was overruled, 

“Thereupon the Court pronouneed Jupement: That the defendant be 
confined in the common jail of Randolph County for . . . three months, 

. and... be placed on probation for twelve ronths. 

“The defendant insisted upon going upon the stand and was not satis- 
fied with the plea entered by his counsel, or with tae manner in which he 
handled the ease, and thereupon ... counsel for the defendant, with 
permission of the court, withdrew as counsel for the defendant. 

“Thereupon the defendant went upon the stand in his own behalf and 
testified as follows: ‘I did not enter a plea of guilty or authorize my 
counsel to do so. I contended then, and I contend now, that I am not 
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guilty.’ (The defendant then went on to deny that he had any interest 
in or control over the liquor and said he did not know it was in the taxi 
until the officer found it.) ... 

“The defendant rested.” 

The court pronounced judgment directing that the defendant be im- 
prisoned and assigned to work under the supervision of the State Highway 
and Public Works Commission for a period of twelve months. From the 
judgment so entered the defendant appealed. 


Attorney-General McMullan, Assistant Attorney-General Bruton, and 
Gerald F. White, Member of Staff, for the State. 
W.H. Gavin and Gavin, Jackson & Gavin for defendant, appellant. 


Jounson, J. The relation of attorney and client rests on principles 
of agency, and not guardian and ward. While an attorney has implied 
authority to make stipulations and decisions in the management or prose- 
cution of an action, such authority is usually limited to matters of pro- 
cedure, and, in the absence of special authority, ordinarily a stipulation 
operating as a surrender of a substantial right of the client will not be 
upheld. See Dewtz v. Bolch, 209 N.C. 202, 183 S.E. 384; Bizzell v. Kquip- 
ment Co., 182 N.C. 98, 108 S.E. 439; 5 Am. Jur., Attorneys at Law, 
Sections 91 and 92. 

The defendant in apt time disavowed the plea of nolo contendere as 
tendered by counsel and continued to protest his innocence throughout 
the proceedings below. 

On the record as presented we conelude he is entitled to his day in 
court before a jury. To that end the judgment below will be vacated and 
set aside and the cause remanded for trial on the defendant’s plea of not 
guilty. 

Reversed and remanded. 


HAROLD JOHNSON v. G. K. HEATH, JR., anp CLIFTON HEATH. 
INDIVIDUALLY, AND T/A HEATH’S FISH MARKET. 


(Filed 5 May, 1954.) 


1. Automobiles § 8a: Animals § 2— 
It is the duty of the driver of an automobile to keep a reasonably careful 
lookout in the direction of travel so as to avoid collision with animals, 
persons and vehicles on the highway. 
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2. Animals § 2—Evidence held to show contributory negligence as matter 
of law on part of motorist hitting mule on highway. 


Evidence tending to show that plaintiff was driving his car on a bright 
moonlight night on a straight highway, that a raule grazing beside the 
road started walking across the highway when plaintiff was one hundred 
yards distant, that plaintilf, without slackening speed, drove on and col- 
lided with the mule when only her hindquarters and rear feet were on the 
hard surface, and that plaintiff was not meeting any oncoming traffic and 
had plenty of room to turn left and avoid the collision, is held to disclose 
contributory negligence on the part of plaintiff as a matter of law barring 
recovery for personal injury and property damage caused by collision of 
the automebile with the mule. 


3. Appeal and Error § 38— 


Appellant must not only show error, but also that the alleged error was 
prejudicial and not merely technical, and amounted to the denial of some 
substantial right. 


4. Appeal and Error § 39c— 


When plaintiff’s own evidence discloses contributory negligence barring 
recovery as a matter of law, so that it is apparent he is not entitled to 
prevail in any view of the case, a new trial will not be awarded for mere 
technical error. 


Appeat by plaintiff from Hubbard, Special Judge, January Term 1954, 
of Pir, 

Civil action to recover for personal injuries and property damage 
caused by a collision of an automobile plaintiff was driving, with a mule. 

Plaintiff’s evidence tended to show the following facts. The night of 
5 July 1952 was a bright, moonlit night. About 9:00 or 9:30 p. m. that 
night plaintiff was driving his automobile between 45 and 50 miles an 
hour from Farmville to Greenville on U. S. Highway 264. His uncle, 
Alvin Johnson, who was riding with him, did not testify in the ease. A 
loose mule of the defendants was grazing on the shoulder of the highway. 
The highway was straight one or one and a half miles from where the 
mule was grazing in the direction of Farmville. Plaintiff was meeting no 
car: nothing obstructed his view. The mule started across the highway, 
when plaintiff’s ear was 100 yards from her: she “took her time” walking 
across. Plaintiff without slackening his speed collided with the mule, 
whose front feet were off the highway and only her hindquarters and rear 
feet were on the pavement. There was plenty of room for plaintiff to 
turn to the left on the pavement and to miss the mule. Without objection 
a witness for the plaintiff, who saw the collision, testified “the headlights 
of the ear picked up the mule when it was within 100 or 150 yards of the 
mule.” Plaintiff's automobile was stopped by a tree 991% feet from the 
point of collision. Plaintiff was knocked unconscious, and received inju- 
ries; Alvin Johnson was unhurt. 
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The plaintiff testified in substance as follows. On this night he drove 
to Farmville to see a ball game; did not see it; rode around “a little bit’; 
the last thing he remembers he was driving on the Greenville Highway; 
doesn’t know how fast he was driving; didn’t see a mule; doesn’t remem- 
ber the collision at all; woke up in the hospital. 

The mule had been out of defendants’ pasture twice within two or three 
weeks prior to the collision. Before the collision the defendant G. K. 
Heath, Jr. was told the fence would not keep the mule in the pasture, and 
said he was going to fix it, but did not. On the night of the collision a 
gap had been left down in the fence. An employee of the defendants that 
afternoon delivered blocks near a tobacco barn on defendants’ farm. To 
get to this barn he had to take down a gap in the wire. The morning after 
the collision the defendant G. K. Heath, Jr. told a witness for the plaintiff 
the gap was down. It was stipulated the collision occurred in Stock Law 
territory. 

The defendants offered no evidence. 

Issues of negligence, contributery negligence and damages were sub- 
mitted to the Jury, who answered the first issue as to negligence No. 

From judgment signed in accord with the verdict, the plaintiff ap- 
pealed assigning error. 


Robert D. Rouse, Jr., for Plaintiff, Appellant. 
Albion Dunn and Louis W. Gaylord, Jr., for Defendants, Appellees. 


Parker, J. The facts in the recent case of Kelly », Wallis, 238 N.C. 
637, 78 S.E, 2d 711, are different. In that case the mule suddenly 
emerged from the darkness north of the highway, trotted onto the high- 
way and into the path of plaintiff’s oncoming truck, which was only 15 
feet away. The driver saw the mule just as it emerged from the dark- 
ness, promptly applied his brakes, but could not stop before striking the 
mule. He could not turn to the left to avoid striking the mule, because 
of an approaching automobile on that part of the roadway. 

It is the duty of the driver of an automobile to keep a reasonably care- 
ful lookout in the direction of travel so as to avoid collision with animals, 
persons and vehicles on the highway. Singletary v. Niwon, 289 N.C. 634, 
80 S.E. 2d 676; Cox v, Lee, 280 N.C. 155, 52 S.E. 2d 355; Murray v. 
R, R., 218 N.C. 392, 11 S.E, 2d 826. “He is held to the duty of seeing 
what he ought to have seen.” Wall v. Bain, 222 N.C. 375, 23 S.E. 2d 3380. 

The plaintiff was operating his automobile on a straight public high- 
way. It was a bright, moonlit night. He was meeting no car; nothing 
obstructed his view. The mule was grazing beside the road, and started 
walking across the highway when plaintiff was 100 yards away. Without 
slackening his speed plaintiff drove on, and collided with the mule, when 
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only her hindquarters and rear feet were on the pavement. There was 
plenty of room for him to turn to the left, and avoid the collision. One of 
plaintifi’s witnesses, who saw the collision, testified without objection the 
headlights of the ear picked up the mule when the automobile was 100 or 
150 yards of the mule. Plaintiff's evidence compels the unescapable con- 
clusion that he was not looking in the direction of travel, or if looking, he 
did not see the mule in time to turn to the left and avoid striking her. 
In either event, his own negligence, as a matter of law, proximately con- 
tributed to his injury, and plaintiff has proved himself out of court. 
Presley v. Allen & Co., 234 N.C. 181, 66 S.E. 2d 789; Cox v. Lee, supra; 
Sawyer v. fk, R., 284 N.C. 164, 66 S.E. 2d 639; Ovens v. Charlotte, 159 
N.C. 332, 74 S.E. 748. 

Plaintiff makes these contentions: the court erred in excluding evi- 
dence that two days after the collision one defendant conveyed all of his 
property to his wife, and the other all of lis property to his father; that 
the court erred in charging the jury there was no evidence that the de- 
fendants knowingly permitted the mule to run at lavge; and there was not 
sufiicient evidence for the Jury to consider whether an agent of the defend- 
ants permitted the mule to get out of the pasture. Conceding, but not 
deciding, there was technical error in the trial below; it was harmless, 
for if this action were returned for a new trial, the plaintiff could not 
recover. 

Technical error is not sufficient to disturb the verdict and judgment. 
The burden is on the appellant not only to show error, but to show preju- 
dicial error amounting to the denial of some substantial right; or to 
phrase it differently, to show that if the error had not occurred, there is 
a reasonable probability the result of the trial migh: have been materially 
more favorable to him. Smith v. Oil Co., 289 N.C. 360, 79 S.E. 2d 880; 
Freeman v. Preddy, 237 N.C, 734, 76 S.E. 2d 159; Rea v, Simowitz, 226 
N.C, 879, 88 S.E. 2d 194; Smith a. Steen, 225 N.C. 644, 35 S.E. 2d 888; 
Collins v. Lamb, 215 N.C. 719, 2 S.E. 2d 863; Welson v. Lumber Co., 
186 N.C, 56, 118 S.E. 797. 

In Freeman v. Preddy, supra, the Court said “we have consistently 
held that when, upon a consideration of the whole record, 1¢ clearly ap- 
pears that the appellant, under no aspect of the testimony, is entitled to 
recover and that the evidence considered in the light most favorable to 
him is such that the trial judge would have been fully justified in giving 
a peremptory instruction, or directing a verdict, against him on the deter- 
ininative issue or issues, any error committed during the trial will be 
deemed harmless’”—Citing many authorities. 

Applying the rules of appellate practice, it becomes clear the case 
should not be sent back for a new trial. 

No error. 
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G. S. DONNELL, T/A EASTERN OIL TRANSPORT COMPANY, v. E. R. COX 
AND MAMIE COLE COX, T/a COX AUTO SERVICE. 


(Filed 5 May, 1954.) 
1. Appeal and Error § 24— 


An assignment of error to the findings of fact by the court below must 
be supported by an exception to such facts. 


2. Appeal and Error § 40d-—— 


When no exception is taken to the findings of fact it will be presumed 
that the findings are supperted by the evidence. 


Appeat by defendant Mamie Cole Cox from Burney, J., October Term, 
1953, of New Hanover. 

This is a civil action to recover from the defendants the sum of $883.17 
for petroleum products sold and delivered. 

The defendants are citizens and residents of Richmond County. The 
summons purports to have been duly served on both defendants and a 
copy of the complaint delivered to them on 13 January, 1958. No answer 
was filed and judgment by default final was entered on 3 March, 1953, by 
the Assistant Clerk of the Superior Court of New Hanover County. 

The defendant Mamie Cole Cox filed a motion before the Clerk of the 
Superior Court of New Hanover County on 9 July, 1953, to set aside the 
judgment on the ground that no summons had been served on her. The 
motion was denied and she appealed to the Superior Court. 

The matter came on for hearing in the Superior Court and his Honor 
found the following facts: That the summons was duly “issued from the 
Superior Court in New Hanover County on the 12th day of January, 
1953, directed to the Sheriff of Richmond County, and the Sheriff of 
Richmond County, through his duly appointed and qualified deputy 
sheriff, namely: J. J. Heeney, served upon the defendant, Mamie Cole 
Cox, on the 13th day of January, 1958, a copy of the summons and a 
copy of the duly verified complaint by reading the summons to and deliv- 
ering a copy of the summons and a copy of the complaint to the defend- 
ant, Mamie Cole Cox.” 

Whereupon, the court denied the motion and affirmed the order of the 
Clerk of the Superior Court of New Hanover County. The defendant 
Mamie Cole Cox appeals, assigning error, 


Stevens, Burgwin & McGhee for plaintiff, appellee. 
M.C. McLeod for defendant, appellant. 


Per Curtam. The appellant assigns as error the findings of fact by 
the court below. However, the assignment is not supported by an excep- 
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tion to such findings, therefore, it is feckless. Worsley v. Rendering Co., 
239 N.C. 547, 80 S.E. 2d 467; Wyatt v. Sharp, 239 N.C. 655, 80 S.E. 2d 
762. Moreover, when no exception is taken to findings of fact, they are 
presumed to be supported by the evidence and are binding on appeal. 
Wyatt v. Sharp, supra, and cases cited therein. 

The ruling of the court below is 

Affirmed. 


WILLIAM SAMUEL BAKER, JR. v. L. R. VARSER, CHAIRMAN, AND 
GEORGE B. GREENE, KINGSLAND VAN WINKLE, L. T. HARTSELL, 
JR., BUNTON MIDYETTE, JOHN H. HALL ann THOMAS H. LEATH, 
ALT MreMBERS OF THE BOARD OF LAW EXAMINERS OF THE STATE 
OF NORTH CAROLINA, anp THE BOARD OF LAW EXAMINERS OF 
THE STATE OF NORTH CAROLINA. 


(Filed 19 Mav, 1954.) 


1. Attorney and Client § 2: Administrative Law § 6—- 


Upon certiorari to review the action of an adiuinistrative board, the 
hearing in the Superior Court is solely upon the record of such board as 
certified, without the introduction of evidence in the Superior Court. 


Ww 


Statutes § 12— 


Where a section of the Code is not brought forward in the General Stat- 
utes and does not come within the exceptions and limitations set forth in 
Chapter 164 of the General Statutes, such section of the Code is repealed 
and cannot be revived. 

3. Appeal and Error § 8— 
An appeal er necessitate follows the theory of the trial, 


4, Appeal and Error § 1— 


Where the constitutionality of a statute is not raised in the lower court, 
the question cannot be raised for the first time in the Supreme Court on 
appeal. 


»o. Attorney and Client § 2— 


A person does not have a natural or constitutional right to practice law; 
it is a privilege or franchise to be earned by hard study and compliance 
with the qualifications for admission to practice law prescribed by law. 


G. Constitutional Law § 12— 


By virtue of its police power a state is authorized to establish qualifica- 
tions four admission to practice law in its jurisdiction. 


=] 


Attorney and Client § 1— 


An attorney at law is a sworn officer of the court indispensable to the 
administration of justice, and has an obligation to rhe public as well as to 
his clients. 
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8. Domicile § 1— 

Whether the word “residence” is synonymous with ‘domicile’ depends 
upon the nature of the subject matter as well as the context in which the 
word is used, and a person may have his residence in one state and his 
domicile in another. 


9. Attorney and Client § 2— 


The requirement of Rule Five of the Rules Governing Admission to 
Practice Law in North Carolina in regard to “residence” means “domicile.” 


10. Attorney and Client § 2— 


The burden of showing that he has the qualifications prescribed by Rule 
Five of the Rules Governing Admission to Practice Law in North Carolina 
rests upon the applicant. 


11. Same—Evidence held to support finding of Board of Law Examiners 
that applicant was not a resident of the State as required by Rule Five. 


The evidence before the Board of Law Examiners was to the effect that 
while applicant was in the armed services his parents moved to a city in 
North Carolina, that upon his discharge from service he returned to his 
parents’ home and resided there for a little over a month, that he then 
enrolled as a student in the university of another state, that after com- 
pleting school he returned to his parents’ home and remained there some 
tive months, that applicant, having reached his majority, was then em- 
ployed in Washington, D. C., and that this employment was terminated and 
applicant returned to his parents’ home in North Carolina five months prior 
to the filing of his application and less than six months prior to the date 
of the examination. Applicant introduced no evidence that he had ever 
registered to vote or had voted in North Carolina, or had paid income tax 
here. JIleld: The evidence supports the finding of the Board of Law Exam- 
iners that applicant had not been a citizen and resident of North Carolina 
for 12 months next preceding the filing of his application as required by 
Rule Five, and therefore it was the duty of the Board to deny his applica- 
tion to take the examination, and the ruling will not be disturbed in the 
absence of anything in the record tending to show that the Board’s action 
was arbitrary or capricious. | 


12, Constitutional Law § 18— 


The right to practice law in the State courts is not a privilege or im- 
munity of a citizen within the meaning of the Fourteenth Amendment to 
the Federal Constitution, nor has applicant shown a violation of any rights 
guaranteed by the State Constitution, Article I, See. 17. 


13. Administrative Law § 6— 
In reviewing an order of an administrative board, the findings of fact 
made by the board are conclusive when supported by the evidence before 
it, and are not reviewable by the courts. 


14. Same— 
An order of an administrative board supported by its findings of fact 
will not be interfered with by the courts except upon a showing of capri- 
cious, unreasonable or arbitrary action, or disregard of law. 
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15, Attorney and Client § 2— 


The Board of Law Examiners of the State of North Carolina has been 
entrusted by statute with the duty of examining apolicants for license and 
providing regulations for admission to the Bar. GS. 84-24. 


16, Administrative Law § 6— 


The conelusiveness of findings of fact by an administrative ageney or 
board is not affected by the fact a minority of its members disagree. 


AprpEat by plaintiff from Pountain, Special Judge, March Civil Term 
(A) 1954 of Wake. 

This proceeding was commenced in the Superior Court of New Hanover 
County on 3 August 1958 to compel the defendants, The Board of Law 

cxaminers of the State of North Carolina, to permit plaintiff to take the 
examination to be given applicants for admission to practice law in North 
Carolina in the City of Raleigh on 4, 5 and 6 August 1953. On the same 
date the Honorable W. C. Harris, Resident Judge of the Seventh Judicial 
District of North Carolina, and for the Fall Term 1953 presiding in his 
district, entered an order in chambers at Wilmington, North Carolina, 
directing the defendants to permit plaintiff to stand the examination; and 
on 5 August 1958 Judge Harris in chambers at Wilmington, North Caro- 
lina, entered another order, amending and revising his first order “‘so as 
not to require directly or by implication that the defendants shall grade 
and evaluate the plaintiff’s examination for admission to practice law in 
North Carolina, and that no further action is required of the defendants 
until the legal rights of the parties have been determined.” 

Pursuant to the orders of Judge Harris the plaintiff took the examina- 
tion, but the defendants have not graded his examination papers. 

The defendants excepted to both orders of Judge Harris, and appealed 
to the Supreme Court, and the opinion of this Court is reported in Baker 
v. Varser, 239 N.C. 180, 79 S.E. 2d 757. This Court held that Judge 
Harris had no jurisdiction to enter the two orders, and that mandamus 
was not the proper way to present the matter for review by us. This 
Court after stating that the complaint of plaintiff, liberally interpreted, 
seems to allege that the defendants in considering the question of plain- 
tiff’s residence within the State for twelve months, acted in misapprehen- 
sion of what is in law “residence” within the purview of Rule Five gov- 
erning admission to the practice of law in the State said: “Flence, rather 
than to dismiss the action, it is deemed proper that she complaint may be 
considered an application to the Superior Court for a writ of certiorari 
to the end that the record of pertinent proceeding in respect to question 
of rule applied wn determining residence of plaintiff within the State in 
connection with his application for bar examination, may be judicially 
reviewed.” The orders of Judge Harris were reversed, and the proceeding 
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was remanded to the Superior Court for further proceedings in accord 
with our opinion. 

On 27 January 1954 the Clerk of the Superior Court of New Hanover 
County entered an order by consent removing this action from the Supe- 
rior Court of New Hanover County to the Superior Court of Wake 
County. 

At the March Civil Term (A) 1954 of Wake, Judge Fountain, upon 
motion of the plaintiff, issued a writ of certiorari directing that the de- 
fendants certify forthwith to the court the application of plaintiff to take 
the bar examination in August 1953, and the record of all hearings, find- 
ings of fact, conclusions of law, orders and any other records now in their 
possession pertaining to such application for judicial review by the court, 
except the examination papers filled out by the plaintiff under Judge 
Harris’ orders, but not graded by the defendants. The defendants 
promptly obeyed said writ. 

The transcript of the proceedings certified by the defendants was read 
to the court. Plaintiff’s application filled out by him in May and early 
June 19538, to be permitted to take the examination in August 1953 for 
admission to practice law, set forth these salient facts in respect to resi- 
dence. He was born in Charleston, South Carolina, 5 January 1925, 
where he lived until October 1925. From October 1925 until 30 May 
1931, he lived in Montgomery, Ala.; from 1 June 1931 until 14 December 
1932, in Savannah, Ga.; from 15 December 1932 until 10 July 1942, in 
Dothan, Ala. (graduating from the High School there in 1942); from 
11 July 1942 until 15 July 1943, in Jacksonville, Fla.; from 15 July 
1943 until 1 Sept. 1944, in Tampa, Fla.; from 1 Sept. 1944 until 1 Feb. 
1945, in Augusta, Ga.; from 1 February 1945 to date in Wilmington, 
North Carolina, and that Wilmington is his home and residence. His 
application further stated that he attended the University of South Caro- 
lina six years, receiving a B. 8S. Degree in 1949 and an L. L. B. Degree in 
1950, and was licensed to practice law in South Carolina in 1950. His 
application further stated that he served in the U. S. Navy from May 
1942 until Sept. 1946, and that he had been employed in the Office of 
Chief Counsel, Office of Price Stabilization, Washington, D. C. from 
March 1951 to March 1953. His application further says his parents’ 
residence is Wilmington, North Carolina. 

On 8 June 1953 the plaintiff was notified by letter by the secretary of 
the defendants that it appeared the plaintiff was not at this time, nor will 
be by June 15, a bona fide citizen and resident of North Carolina for one 
year preceding such date. On 21 July 1953 the plaintiff was advised by 
letter that the defendants desired to have him appear before them as a 
Board on 25 July 1953 at 9:30 a.m. The plaintiff appeared with his 
lawyer R. P. Upchurch, and testified in his own behalf. This is a sum- 
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mation of what he said in respect to “residence.” He is single, and his 
domicile is in Wilmington with his parents; his automobile license is 
there; his hunting heense is there; his vacations were spent there. On 
the records of the University of South Carolina Law School his residence 
is given as Wilmington, North Carolina. He accepted employment in 
Washington, D. C. to learn administrative law, and told them he could 
not work there over two years. He did not apply to take the North Caro- 
lina bar examination in 1951 and 1952 because he was working. His 
parents moved to Wilmington, North Carolina, 1 February, 1945. 

On 27 July 1953 plaintiff was notified by letter by the secretary of the 
defendants that his application for admission to take the examination in 
August 1953 had been rejected, as he failed to satisfv the defendants as to 
his citizenship and residence as contemplated under Rule Five, and the 
money he paid to take the examination was returned to him. 

On 28 July 1953 plaintiff by telegram requested a rehearing before 
the defendants, which was granted. On 3 August 1953 the plaintiff ap- 
peared again before the defendants with his counsel. He filed an affidavit, 
and testified orally. This is the substance of his evidence as to “resi- 
denee.” He enlisted in the U. S. Navy in Sept. 1943 when his parents 
were living in Tampa, Florida. On 1 February 1945 his parents moved 
to Wilmington, North Carolina. He served in the Navy until September 
1946. On 1 August 1945 he returned to his parents’ home in Wilmington 
on terminal leave from the Navy, and resided there until the middle of 
September 1946, when he enrolled as a student in the University of South 
Carolina, and remained there until September 1950. He then returned 
to his parents’ home in Wilmington, and stayed there until 1 March 1951, 
when he accepted employment in Washington, D. C. He terminated this 
employment 15 March 1953, and returned to his parents’ home, where he 
stayed until 8 June 1953 when he came to Raleigh to take a “refresher 
course” for the bar examination. He never had a comicile or legal resi- 
dence, or home except with his parents, and has never intended or contem- 
plated having a legal home other than North Carolina. 

JJis income was more than $1,000.00. He did not file a North Carolina 
State Income Tax Return for 1951 and 1952. He filed a Federal Income 
Tax Return in Baltimore, Md.,—not in Greensboro. He did not pay poll 
tax in North Carolina in 1951, 1952 and 1953. 

In respect to “residence” the defendant board mace the following order 
dated 25 July 1953: “It appearing to the Board that William Samuel 
Baker, Jr. has filed certain papers with the Board as his application to 
take the examinations of this Board in August, 1953, and it appearing 
further that the said Baker was requested by this Board to appear in 
connection with his application and he did so appear before this Board on 
July 25, 1958, and it further appearing that said Baker was born in 
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Charleston, South Carolina, in 1925 and since that time has been a resi- 
dent of various communities in the States of Alabama, Georgia and 
Florida, and it further appearing that he gives his residence at the present 
time and since 1946 as the City of Wilmington, North Carolina, but also 
shows that he has for a period of March, 1951, to March, 1953, been 
employed in and resided in the City of Washington, D. C., and has been 
engaged as an attorney at law, he having been admitted to the Bar in 
South Carolina in 1950, and that for a period of at least nine months 
during the one year period next preceeding (sic) June 15, 1953, has re- 
sided in the City of Washington, therefore, upon the application made 
to the Board and statements made in personal appearance before the 
Board, it appears that he has not been both a citizen and resident of the 
State of North Carolina for a period of one year next preceeding (sic) 
June 15, 1953, and the Board finds as a fact that he has not been both a 
citizen and resident of North Carolina for twelve months next preceeding 
(sic) June 15, 1953, and therefore has not met the requirements of Rule 
of the Board and it is thereupon ordered that his application to this 
Board to take the 1953 examinations be and the same is hereby denied.” 

On 3 August 1953 the defendant Board made the following order: 
“Upon said rehearing the Board finds the following facts: That the 
applicant first heard prior to the examination of 1950 from the Secretary 
of the Board that his application should be filed before June 15 of that 
year and because he had not done so, applicant made no further attempt 
to stand that examination, That applicant first read the rules of the 
Board in May, 1953. That the Board had previously given examinations 
for which he might have applied in August, 1950, March, 1951, August, 
1951, and August, 1952, but that applicant failed to apply to stand said 
examinations. That while applicant contends he was a resident of the 
State of North Carolina for one year prior to June 15, 1953, he was 
engaged in the practice of law for two years and 15 days prior to March 
15, 1958, in the District of Columbia. That during said time applicant 
filed his federal income tax return with the collector of Internal Revenue 
at Baltimore, Maryland. That he filed no state income tax with the Com- 
missioner of Revenue of North Carolina for the years 1951 and 1952, nor 
did he pay a poll tax to the State of North Carolina for the years 1951, 
1952 and 1958, nor did he list the same. That the applicant is a single 
man and owns and maintains no home of his own in the State of North 
Carolina and he became of age on January 5, 1946. That upon considera- 
tion of the foregoing facts and orders heretofore entered by the Board in 
this case, it is considered and ordered that the order in this case made July 
25, 1953, be affirmed for the reason that the applicant has failed to satisfy 
this Board that he has been a citizen and resident of the State of North 
Carolina for one year prior to June 15, 1953, as required by the rules of 
the Board .. .” 
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Judge Fountain signed a judgment adjudging that the evidence before 
the Board of Law Examiners on 25 July 1953 and on 3 August 1953 was 
sufficient to support the orders of the Board and the findings of fact upon 
which said orders of 25 July 1953 and of 3 August 1953 were based, and 
that said orders are in all respects sufficient in law and valid. 

The plaintiff excepted to the judgment and appealed, assigning error. 


R.P. Upchurch for Plaintiff, Appellant, 
Bennett H, Perry for Defendants, Appellees, 


Parker, J. This case was predicated, and tried in the former appeal 
on the theory that the plaintiff had shown by evidence compliance with 
Rule Five of the Rules Governing Admission to Practice of Law in North 
Carolina. These rules are printed in 208 N.C. 857, ct seg.; in 221 N.C. 
608, et seg.; and in G. 8S. N. C., Vol. 4, p. 65, ef seq. In his brief of 
39 pages in the former appeal, he did not question the constitutionality of 
the statute giving authority to the defendant Board of Law Examiners to 
make Rule Five. 

We held in our former opinion that there was in effect at that time no 
provision for an appeal from the Board of Law Examiners, and therefore 
under G, S, 1-269 authorized a writ of certiorart “to the end that the 
record of pertinent proceeding in respect to question of rule applied in 
determining residence of plaintiff within the State ia connection with his 
application for bar examination, may be judicially reviewed.” It clearly 
appears by the language of our former opinion, which we here emphasize, 
that the matter was to be heard in the Superior Court solely upon the 
Record, and the hearing should be limited to the question of residence of 
plaintiff within the State in connection with his application to take the 
examination. Therefore, many interesting questiors discussed in plain- 
tiff’s brief are not relevant-—e.g. his exceptions to the refusal of the trial 
judge to permit him to introduce in evidence his oral examination of 
Edward L. Cannon, Secretary of the Board of Law Examiners of the 
State, before Judge Fountain. 

For the first time on this appeal the plaintiff seeks to raise the constitu- 
tionality of that part of Ch. 210. Public Laws of North Carolina 1933 
(now codified as G. S. N. C. 84-15 ef seq.), by virtue of which Rule Five 
was adopted and approved, on the ground that the General Assembly was 
without power to delegate its lawmaking power. The plaintiff contends 
that Rule Five is void, which leaves C, S. 196 in foree, and that under 
that section the sole requirement as to residence of an applicant to take 
an examination to practice Jaw in this jurisdiction is that the “applicant 
must be a bona fide resident of North Carolina.” 
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C.S. 196 has been deleted from G. 8S, N. C. 1948—see G. S. N. C. 1948, 
Vol. 4, p. 180, where it is said C, S. 194-196 superseded by G. S. N. C. 
84-24. C. 8.196 not being contained in General Statutes of North Caro- 
lina 1943 was thereby repealed by virtue of G. S. N. C. 164-2; it not 
coming within the exceptions and limitations set forth thereafter in 
Ch. 164, G. S. N.C. See Kirby v. Board of Education, 230 N.C. 619, 
55 S.E. 2d 322. 

An appeal ex necessitate follows the theory of the trial. In re Parker, 
909 N.C. 698, 184 S.E. 532; Sawyer v. Staples, 224 N.C, 298, 29 S.E. 2d 
892; Lyda v. Marion, 239 N.C, 265, 79 S.E, 2d 726. As the plaintiff did 
not raise the question of constitutionality of that part of Ch. 210, Public 
Laws of 1983, giving the defendant Board of Law Examiners authority 
to make Rule Five, it may not be raised for the first time in this Court 
on the second appeal. Bank v. Caudle, 239 N.C, 270, 79 S.E. 2d 7238; 
Phillips v. Shaw, Comr. of Revenue, 288 N.C, 518, 78 S.E. 2d 3814; Trust 
Co. v. Waddell, 287 N.C. 842, 75 S.E. 2d 151; S. v. Lueders, 214 N.C. 
558, 200 S.E. 22; 11 Am. Jur., Constitutional Law, See. 93. 

A person does not have a natural or constitutional right to practice 
law; it is a privilege or franchise to be earned by hard study and com- 
pliance with the qualifications for admission to practice law prescribed 
by law. Seawell, Atty. Gen., v. Motor Club, 209 N.C. 624, 184 S.E. 540; 
7C.J.8., Attorney and Client, Sec. 4 (b). By virtue of its police power 
a state is authorized to establish qualifications for admission to practice 
law in its jurisdiction. In re Applicants for License, 143 N.C. 1, 55 S.E. 
635. An attorney at law is a sworn officer of the court with an obligation 
to the public, as well as his clients, for the office of attorney at law is 
indispensable to the administration of justice. In ve Dillingham, 188 
N.C. 162, 124 S.E. 180; 7C. J.S., Attorney and Chent, Sec. 4 (a). The 
purpose of the statute creating the North Carolina State Bar was to 
enable the bar to render more effective service in improving the adminis- 
tration of justice, particularly in dealing with the problem of admission 
to the bar, and of discipling and disbarring attorneys at law. 

The pertinent part of Rule Five is as follows: “Citizenship, Character, 
Age, Residence. Each applicant at the time of filing his application, 
must be a citizen of the United States, a person of good moral character, 
and must have been, for the twelve months next preceding the filing of 
his application, a citizen and resident of North Carolina .. .” 

Whether the term “resident” as used in Rule Five means that “resi- 
dence” is synonymous with “domicile” depends on the purpose of Rule 
Five, the nature of the subject matter, as well as the context in which the 
term is used. 28 OC. J. S., Domicile, Sec. 2 (b); 17 Am. Jur., Domicil, 
Sec. 9. 
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The North Carolina Constitution provides in Art. VI, Sec. 2, as a pre- 
requisite to the right to vote that an elector “shall veside in the State of 
North Carolina for one year and in the precinet, ward or other election 
district in which he offers to vote four months next preceding the elec- 
tion.” This Court has held “without variation that residence within the 
purview of this constitutional provision is synonymous with domicile, 
denoting a permanent dwelling place to which the party when absent, 
intends to return.” Owens v. Chaplin, 228 N.C. 705, 47 S.E. 2d 12 
(where the authorities are cited). In Roberts v. Cannon, 20 N.C. 398, 
vaston, J., speaking for the Court said: “. .. by a residence in the 
county the Constitution intends a domieil in that county.” 

Hannon v. Grizzard, 89 N.C, 115, was a quo warranto proceeding. At 
a regular election held in November 1882 in and for Halifax County, the 
relator was chosen by a majority of the votes cast to the office of register 
of deeds, and it was so declared by the county canvassers. The board of 
county commissioners refused to permit him to qualify upon the ground 
of his want of qualification required by the Constitution in that he had 
not “resided in the State twelve months next preceding the election, and 
ninety days in the county.” The relator was in the service of the federal 
government at Washington, D. C., as watchman under the Treasury 
Department, but continued to pay poll tax and vote in Halifax County, 
and spent a part of each year at his home in Halifax. This Court held 
that his constitutional residence remained unchanged in Halifax. 

Winborne, J., speaking for the Court in In re Hall, 235 N.C. 697, 71 
S.E. 2d 140, said: “. . . as a general rule, a student, although an adult, 
does not acquire a legal domicile at an educational institution where he 
resides with the ultimate intention of returning to his original home. 
28 C. J.8., p. 28, Domicile 12 (g) 3.” But an adult student, independent 
of parental control and support, may acquire a domicile at the place 
where a university or college is situated, if he regards the place as his 
home, or intends to stay there indefinitely, without any intention of 
resuming his former home. Berry v. Wilcox, 44 Neb. 82, 62 N.W. 249, 
48 Am. St. Rep. 706; 28 C. J. S., Domicile, p. 29; 17 Am. Jur., Domicil, 
See. 74, 

“The rule is settled that a student who goes to a college town with the 
intention of remaining there simply as a student, and only until his eduea- 
tion is completed, and who does not change his inter.tion does not acquire 
a domicil there.” 17 Am. Jur., Domicil, Sec. 74. See also Anno. 37 
A.DL.R. 1388. 

If we should hold that the term “resident” as used in Rule Five, means 
that a person is a resident of the place where he has his actual place of 
abode, 1t would mean that a young man born, raised and domiciled in 
North Carolina, who went to Charlottesville, Virginia, with the intention 
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of remaining there as a student in the Law School of the University of 
Virginia, and only until his education was completed, and who does not 
change his intention, upon his graduation in June could not take the 
examination to practice law in North Carolina the following August. 
Such a narrow construction is not consistent with the purpose of Rule 
Five. In our opinion, the term “resident” as used in Rule Five means 
that “residence” is synonymous with “domicile.” 

One may be a resident of one state, although having a domicile in 
another. JWheeler v. Cobb, 75 N.C. 21; Sheffield v. Walker, 231 N.C. 
556, 58 S.E. 2d 3856; Penfield v. Chesapeake, O. & S. W. R. Co., 184 U.S. 
351, 33 L. Ed. 940; 17 Am, Jur., Domicil, p. 594. 

The burden of showing that he had the qualifications to comply with 
the requirements of Rule Five rests upon the plaintiff. In re Farmer and 
Duke, Applicants for Iacense, 191 N.C. 235, 181 S.E. 661; Spears v. 
State Bar, 211 Cal. 183, 294 P. 697, 72 A.L.R. 923 and Anno.; Rosencranz 
v. Tidrington, 193 Ind. 472, 141 N.E. 58, 28 A.L.R. 1136 and Anno.; 
7C,J.8., Attorneys at Law, p. 717. 

If the proof offered by the plaintiff failed to satisfy the defendant 
Board of Law Examiners that he had the quahfications required by Rule 
Five, it was their duty to deny his application to take the examination 
in August 1953. Spears v. State Bar, supra. 

In our opinion, there is sufficient competent evidence to support the 
detailed findings of fact made by the defendant Board of Law Examiners 
that the plaintiff has not been for the twelve months next preceding the 
filing of his application a citizen and resident of North Carolina, as 
required by Rule Five. Although one member of the defendant Board 
during the hearing stated that he considered residence to mean actual 
residence in North Carolina, it seems clear that the orders of the defend- 
ant Board of Law Examiners, acting as a Board, considered residence as 
used in Rule Five to be synonymous with domicile, for otherwise they 
would not have found that during the years 1951 and 1952 the plaintiff 
filed no State income tax return, and for the years 1951, 1952 and 1953 
paid no poll tax. It is significant that the plaintiff offered no evidence 
that he ever registered to vote or voted in North Carolina. The findings 
of fact made by the defendant Board amply sustain the Board’s conclu- 
sion that the plaintiff has not met the requirements of Rule Five, and 
their orders denying his application to take the 1953 examination. The 
Record is bare of anything tending to show that the findings and rulings 
of the defendant Board of Law Examiners are arbitrary or capricious, or 
that the same are erroneous and contrary to law, as asserted by the plain- 
tiff. The Record shows that the plaintiff and his attorney were granted 
hearings before the defendant Board on 25 July and 3 August 1953, 
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The plaintiff in his brief contends that the action of the defendant 
Board denied him due process of law and the equal protection of the law 
in violation of the 14th Amendment to the U. S. Constitution. ven if 
that question were presented for decision, the Supreme Court of the 
United States in Bradwell v. [llinois, 83 U.S. 180, 21 L. Ed. 442 (quoted 
with approval in Re Lockwood, 154 U.S. 116, 38 L, Ed. 929) held that 
the right to practice law in the State Courts is not a privilege or immu- 
nity of a eitizen of the United States within the meaning of the first 
section of the 14th Amendment of the Constitution of the United States. 
See interesting article “Myra Bradwell: First Woman Lawyer.” 389 
A.B.A. Journal 1080 (1953). 

The plaintiff contends in his brief that the action of the defendant 
Board of Law Examiners violated his rights under -Art. I, Sec. 17, of the 
North Carolina Constitution. Even if that questicn were presented for 
our decision, we know of no rights of plaintiff given under that part of 
our Constitution or any other part that have been violated; and plaintiff’s 
counsel has cited us no case in our Reports to support his assertion. 

In the former opinion in this ease we said: “In this connection the 
(Court will not review or reverse the exercise of discretionary power by an 
administrative agency except upon a showing of capricious, unreasonable 
or arbitrary action, or disregard of law.” This statement of the law is 
in accord with the authorities elsewhere. 7 C. J.S., Attorney and Client, 
p. 719; Spears v. State Bar, supra; 42 Am, Jur., Public Administrative 
Law, Sec. 209 et seg., where hundreds of cases of the U. 8. and State 

Yourts are cited. 

In the former opinion we stated that plaintifi’s complaint, liberally 
interpreted, seems to allege that the Board of Law Examiners acted under 
a misapprehension of what is in law “residence” within the purview of 
Rule Five. On the former appeal the record evidence of plaintiff’s apph- 
cation, with supporting papers, to take the examination, and the evidence 
before the Board of Law Examiners was not before us. <All that evidence 
is now before us on this appeal. 

From what we have said above, it is our opinion that the Board “acted 
in the true light of the meaning of the term resident,” and did not act 
under any misapprehension as to its meaning. 

It may not be amiss to add that by virtue of Ch, 1012, Session Laws 
1953, that in January 1954 Rule 20 in respect to Appeals, was added to 
the Rules and Regulations of the North Carolina State Bar. This rule 
has been published in 239 N.C. 718. 

The General Assembly of North Carolina has er.trusted to the Board 
of Law Examiners of the State of North Carolina by statutory enactment 
the duty of examining applicants and providing rules and regulations for 
admission to the Bar. G.S, N.C. 8424. 
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The findings of fact made by the Board of Law Examiners supported 
by the evidence are conclusive upon us as a reviewing Court, and are not 
within the scope of our reviewing powers. 42 Am. Jur., Sec. 211, where 
great numbers of cases from the Federal and State Courts are cited. The 
fact that a statute provides for the judicial review of administrative deci- 
sions makes it evident that such decisions are conclusive as to properly 
supported findings of fact. Social Security Bd. v. Nierotko, 327 U.S. 
358, 90 L, Ed. 718. 

The conclusiveness of findings of fact by an administrative agency is 
not affected by the fact a minority of its members disagreed. Baltumore 
¢& O. BR. Co. v. UL S., 298 U.S, 349, 80 L. Ed. 1209; Interstate Commerce 
Commission v. Delaware, L, & W. PR. Co., 220 U.S, 235, 55 L. Ed. 448. 

This Court cannot substitute its judgment for that of the Board of Law 
Examiners in making findings of fact, and when the evidence warrants 
the conclusions of the Board of Law Examiners, we cannot review. 
National Labor Relations Board v. Va. E. & P. Co., 314 U.S. 469, 86 
L. Ed. 348; U.S. v. New River Co., 265 U.S. 533, 68 L. Ed. 1165; 42 Am. 
Jur., Public Administrative Law, pp. 632-3. 

Quaere: Can an examination given under compulsion of a void order 
or orders have any possible life or virtue? 

It is ordered that the judgment of the lower court be 

Affirmed. 


nr re 


DORIS ALLEN GRIFFITH (RAKE) vy. ROBERT C. GRIFFITH. 
(Filed 19 May, 1954.) 


1. Divorce and Alimony § 19— 


In awarding the custody of a minor child in a divorcee action, the crite- 
rion is the best interest of the child, and all other factors, including the 
visitorial rights of the other parent and the common law preferential rights 
of the father, must be deferred or subordinated thereto. 


2, Same— 


If, upon a consideration of all relevant factors, the court determines that 
the mother is best fitted to give the child the home life, care and super- 
vision that will be most conducive to its well being, the court should award 
the custody of the child to the mother, and should not hesitate to grant 
her subsequent application to remove the child to her out-of-state domicile, 
established upon her remarriage, upon finding that the best interest of the 
child will be served thereby, notwithstanding that this will preclude or 
make more difficult visitorial rights of the father, and notwithstanding that 
the father may be a fit and suitable person to have the custody of the child. 
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3. Same: Appeal and Error §§ 40d, 50— 


Where the mother’s application to remove the child in her custody from 
this State to her domicile in another state is denied upon misapprehension 
that such permission could not be granted except upon a finding that the 
father is an unsuitable person to have the custody of the child, the finding 
that the best interest of the child would be served by awarding its custody 
to the father will be set aside and the cause remanded to the end that the 
court may consider the evidence and find the facts in the light of correct 
legal principles. 


AppeaL by plaintiff from Hall, Special Judge, at 15 March, 1954, 
Term of Guitrorp (Tigh Point Division). 

Motion in the cause to modify judgment in divorce action awarding 
custody of three-year-old girl. 

The plaintiff mother instituted this action for divorce on the ground of 
two years separation. The defendant did not contest the divorce action, 
but both parents sought custody of the child, then living with the mother. 
The cause was heard at the October, 1953, Term of court. There was a 
jury verdict in favor of the mother in the divorce action. Following this, 
Judge Sharp, then presiding, heard evidence pro and con on the question 
of custody. All the evidence disclosed, and the father conceded, that the 
mother’s character was good in every way and that she was “a fit and 
suitable person to have the care and custody” of the child. The father’s 
opposition to the mother’s continued custody arose out of the probability 
that she intended to take the child out of the State. He testified she told 
him she intended to remarry after the divorce and move to Ohio. These 
further facts were developed at the hearing: The plaintiff and the defend- 
ant were marricd 20 May, 1950. She was then 20 years of age, he 22. 
The child, Susan Leigh Griffith, was born 18 January, 1951. The parents 
separated by mutual assent 2 June, 1951. The pleintiff, with the baby, 
went back to the home of her mother, and the defendant father returned 
to the home of his parents. Both homes are in High Point. It was neces- 
sary for the plaintiff to work. She found employment at the County tax 
office. Her mother looked after the little girl during the day while plain- 
tiff was at work. After the separation, the plaintiff met and later became 
engaged to marry Floyd Rake, Jr., a former resident of California, who 
had recently come to this State in the employ of Cleminshaw Company, 
of Cleveland, Ohio, specialists in the field of property appraisals, then in 
process of re-appraising the taxables of Guilford County. Rake testified 
he had been with this company since being graduated from the University 
of New Mexico in 1948; that during this time he had served the company 
on appraisal projects in several states, going from place to place as and 
when directed by the company; that he was making from $540 to $550 a 
month; and that he had plans to settle permanently in this State. He 
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testified that he loved the child and it was his “intention to give the child 
all the love and affection that a natural father could possibly give her.” 
He further testified, as did the plaintiff mother, that they did not intend 
to take the child out of the State. 

At the conclusion of the hearing, Judge Sharp found that the mother 
was a fit and suitable person to have custody of the child and that the best 
interests of the child would be served by awarding custody to the mother. 
Thereupon judgment was entered decreeing absolute divorce and directing 
that the child remain in the enstody of the mother, subject to specified 
visitation privileges granted the defendant father, with further direction 
that “the plaintiff shall not take the child outside of the State of North 
Carolina.” 

At the March Term, 1954, the mother moved the court to modify the 
judgment so as to permit her to take the child outside the State of North 
Carolina to reside, .At the hearing before Judge Hall, the evidence dis- 
closed that the plaintiff and Floyd 8, Rake, Jr., were married within ten 
days after the decree of divorcement in October, 1953; that Rake, with a 
view of giving up his appraisal work with the Cleminshaw Company, 
made efforts to secure a job in North Carolina, but could find nothing 
except at “a considerable decrease in salary”; that about 7 December, 
1958, due in part to an accident in which two of the Cleminshaw partners 
were killed, there was a general shifting of personnel, and Rake was 
offered re-assignment to New Jersey as State Field Manager at an in- 
ereased salary. He accepted the offer and immediately went to New 
Jersey. He has secured an apartment in a desirable section of the town 
of Passaic, with playroom and playground facilities, and also with a 
private room for the little girl. The plaintiff joined her husband in New 
Jersey the first week in January, 1954, leaving the child in High Point 
with her mother. After that, plaintiff spent two weeks at the apartment 
in New Jersey and then came back to High Point and remained there 
through the hearing. 

It was further disclosed that since the child was born she has never 
stayed overnight with her father at the home of his parents. Neverthe- 
less, his mother testified that should the court award custody to her son, 
she would “be very happy to have” the child and would do all she could 
for her, and “would assist Bob (the defendant) in taking care of the 
child.” She said she had maid service and worked part-time at the office 
with her husband and sons, but that she did not have to work and would 
give it up and stay home with the child if need be. It was conceded that 
all members of the Griffith family are of good character and that the 
environment of their home is good. The plaintiff testified on cross- 
examination that her former husband “is not unfit to have the child,” but 
she further said, “T do think that the health or welfare of the child would 
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be materially hurt by being in the custody of Bob for a length of time and 
hig mother. . . . when she comes home the times they have had her I 
don’t know whether it is dicipline or what . . . but there is a difference. 

. . continuity is what a small child needs.” The mother then went on 
to say that “they (the defendant and his mother) would be good to the 
child and I think they are fit to have her and it is a fit place for them to 
have her. I am familiar with the home. Yes, I said it would not hurt 
if he had part custody and I said at the last hearing that I planned to 
live somewhere in North Carolina. That is changed.” 

At the conclusion of the evidence defendant’s counsel took the position, 
and requested the court to so hold, that in view of she admissions on the 
part of the mother to the effect that the father “is a fit and suitable person 
and that his home... is a fit and suitable place” and that “she is now 
residing with her husband in the State of New Jersey,” the mother, as a 
matter of law, was no longer entitled to custody of the child, 

The agreed case on appeal discloses that thereupcn “the court took the 
position that he could not grant permission for the child to be taken out 
of the State of North Carolina,” but stated “that he would grant the 
custody of said child to the plaintiff if he had power to do so and asked 
that briefs be filed on the subject.” 

The following excerpt from the agreed case on appeal discloses what 
happened next: 

“After considering the briefs and arguments of counsel the court ex- 
pressed the opinion that under the laws of the State of North Carolina 
he could not allow said child to go out of the State unless it would be 
dangerous to the child’s welfare for the resident defendant to have custody 
and further that he could not give custody to the nonresident plaintiff. 
The court then entered . . . Judgment set out in the record.” 

The judgment recites these essential findings of fact: (1) that the 
plaintiff is now a resident of the State of New Jersey, residing with her 
husband, Floyd 8. Rake, Jr., who is permanently employed in that state; 
(2) that “both plaintiff and defendant are fit and proper persons to have 
custody, control and maintenance” of the child, with each having “a good 
and suitable home for the child,” but that “the plaintiff’s home is outside 
the jurisdiction” of the court; and (38) that “the interests of the child 
would be served best by granting . . . custody to the father, the defend- 
ant, within the State of North Carolina; that conditions have changed 
since the entering of the order of October 6, 1953.” 

Upon the foregoing findings judgment was entered awarding custody 
of the child to the father, subject to the mother’s right to visit her at all 
reasonable times, with specific provision that the mother be permitted to 
Visit with her for two weeks every month, provided all visits be “within 
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the confines of the State of North Carolina,” and that the mother shall 
not take the child outside the State. 
From the judgment entered the plaintiff appealed, assigning errors. 


Haworth, Haworth & Walker, Byron Haworth, and Clifford Frazier, 
Jr., for plaintiff, appellant. 
Seligch & Schoch for defendant, appellee. 


Jounson, J. The judgment below seems to have been entered by the 
trial judge under the belief that as a matter of law he could not permit 
the mother to remove the child from the State in the absence of an affirma- 
tive showing that the resident father is unfit for custody. While this 
view is supported by statements appearing in some of the earlier decisions 
of this Court, the settled law of this State places no such burden on a 
parent custodian who requests leave to remove a child from the jurisdic- 
tion of the court. In such case we apprehend the true rule to be that 
the court’s primary concern is the furtherance of the welfare and best 
interests of the child and its placement in the home environment that 
will be most conducive to the full development of its physical, mental, and 
moral faculties. All other factors, including visitorial rights of the other 
applicant, will be deferred or subordinated to these considerations, and 
if the child’s welfare and best interests will be better promoted by grant- 
ing permission to remove the child from the State, the court should not 
hesitate to do so. The criterion is not whether the resident parent or 
applicant does or does not possess the minimum of custodial fitness, but, 
rather, it is for the court to determine by way of comparisons between 
the two applicants, upon consideration of all relevant factors, which of 
the two is best-fitted to give the child the home-life, care, and supervision 
that will be most conducive to its well-being. Naturally, no hard and 
fast rule can be laid down for making this determination, but each case 
must be determined upon its own peculiar facts and circumstances. 

The foregoing formula is in accord with the decisions of this Court in 
In re Means, 176 N.C, 307, 97 S.E. 39, and Clegg v. Clegg, 187 N.C. 
730, 122 S.E. 756, and is supported by the overwhelming weight of 
authority in this country, as shown by the collection of cases in these 
Annotations: 154 A.L.R. 552, and 15 A.L.R. 2d 482. See also Harris v, 
Harris, 115 N.C, 587, 20 S.E. 187. 

The courts are being called upon more and more to decide these non- 
residence child-custody cases. The cause stems from the frequency with 
which divorced parents remarry and, as a natural incident to our ever- 
expanding interstate economy, move from place to place across state lines. 
The practical aspects of the forces at play are succinctly stated in the 
annotation in 154 A.L.R. at page 552: 
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“Frequently one of the divorced parents marries a nonresident; often a 
parent is employed by, or marries one who is employed by, a corporation 
which transfers him to another jurisdiction; at other times one obtains a 
position or business in another jurisdiction; at times it becomes necessary 
for the parent having custody of a child to live wich relatives in another 
jurisdiction for economic reasons; and occasionally one parent moves to 
a second state while the other parent moves to a third state. In these and 
other instances the question arises whether the person having custody of 
a child or to whom custody would otherwise be granted is to be tied down 
permanently to the state which awards custody. The result of the deci- 
sions is that where the custodian has a good reason for living in another 
state and such course is consistent with the welfare of the child, the court 
will permit such removal or grant custody to the nonresident; but where 
such course 1s not consistent with the child’s best interests, its removal 
will not be permitted, and the courts will not award custody to a non- 
resident.” 

The following are representative cases, selected from the mass of cita- 
tions appearing in the foregoing annotations, in which courts of last 
resort have sanctioned child-custody awards to nonresidents, or approved 
removal of the child to another jurisdiction in which the custodian had 
established or intended to establish a new residence, where it was made to 
appear that such removal would better promote the welfare and interests 
of the child: Worthy v. Worthy, 245 Ala. 54, 18 So. 2d 721; Roosma v. 
Moots, 62 Idaho 450, 112 P. 2d 1000; Duncan v. Duncan, 298 Ky. 762, 
170 S.W. 2d 22, 154 A.L.R. 549; Lambeth v. Lambeth, 305 Ky. 189, 202 
S.W. 2d 436; Welker v. Welker, 325 Mass. 738, 92 N.E. 2d 373; Campbell 
ve. Campbell, 156 Neb. 155, 55 N.W. 2d 347; Butler v. Butler, 88 NH. 
413, 148 A. 471; Nash v. Nash, 236 App. Div. 89, 258 N.Y.S. 513, affd. 
without op. 261 N.Y. 579, 185 N.E. 746; Arnold v. Arnold, 67 Ohio App. 
282, 36 N.E. 2d 430; Wathins ». Rose, 115 S.C. 379, 105 S.E. 7388; West 
v. West, 208 S.C. 1, 386 S.E. 2d 856; Kirby v. Nirby, 126 Wash. 530, 219 
P, 27; Bennett v. Bennett, 228 Wis. 401, 280 N.W. 368, 

In Arnold v. Arnold, supra (36 N.E. 2d 430), wherein it was made to 
appear that the divorced mother, to whom custody of the child had been 
awarded in her Ohio divorce action, had secured more remunerative em- 
ployment in Florida, and that the welfare of the child would be best 
served by permitting it to live with the mother ir Florida, it was held 
that such circumstances warranted modification of the former order so as 
to permit the mother to take the child to Florida. 

In Kirby v. Kirby, supra (219 P. 27), wherein it appeared the child’s 
mother had remarried and her second husband could improve his business 
connections and associations by removing from the state, it was held that 
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the beneficial effect which such better business connections would have 
upon the welfare of the child justified its removal from the jurisdiction. 

In Bennett v. Bennett, supra (280 N.W. 363), wherein the father, to 
whom custody of the child had been granted in a divorce proceeding, had 
an opportunity for employment in another jurisdiction at a larger salary 
and with prospect of advancement, and it appeared that the welfare of 
the child would not be impaired in any way by the removal, an order 
authorizing removal of the child from the jurisdiction was held proper. 

In Campbell v. Campbell, supra (55 N.W. 2d 347), the Nebraska 
divorce decree awarded custody of a twenty-eight months old boy to the 
mother. Eight months later the mother filed appheation requesting per- 
mission of the court to remove the child to another state, the basis of the 
application being economic necessity of the mother. The trial court 
entered a decree denying the application and awarding custody of the 
child to his father’s parents and enjoining his removal from the jurisdic- 
tion of the court. On appeal the judgment was reversed, with the Court 
stating: “We find no reason whatever for depriving plaintiff of the child’s 
custody or preventing his removal from the jurisdiction of the court to 
Idaho where apparently his best interests will be served.” 

Numerous well-considered decisions give emphasis to the proposition 
that when it is apparent the best interests of the child will be promoted by 
permitting removal from the state, the court should not hesitate to grant 
leave of removal by reason of the fact that the visitorial or part-time 
custodial rights of the other parent would be curtailed or eliminated 
thereby; Roosma v. Moots, supra; Duncan v. Duncan, supra; Lambeth 
v. Lambeth, supra; Kane v. Kane, 241 Mich. 96, 216 N.W. 437; Butler 
v. Butler, supra; Nash v. Nash, supra; Arnold v. Arnold, supra; Bennett 
v. Bennett, supra. 

In Duncan v. Duncan, supra (170 S.W. 2d 22), it is stated: “The sole 
question presented by this appeal is whether the chancellor erred in modi- 
fying the judgment so as to permit Mrs. Duncan to remove to Pennsyl- 
vania and take the children with her. The only objection to the modifi- 
cation is that it will make the visitations of the father more difficult, but 
his convenience must give way to what is for the best interests of the 
children.” 

In Lambeth v. Lambeth, supra (202 8.W. 2d 486), wherein it was made 
to appear that it would be for the best interests of an infant girl to go 
with her divorced mother from Kentucky to the State of Mississippi to 
live with her close relatives, the mother was given custody notwithstand- 
ing the father would be deprived of week-end custody granted him in the 
former order. 

In Butler v. Butler, supra (148 A. 471), wherein the trial court in 
New Hampshire awarded custody of five children to a custodian living 
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in Massachusetts, the appellate court, in affirming the judgment below, 
said: “While access to the child by the parent denied custody 1s an impor- 
tant right, it is one that must yield to the greatest good of the child.” 

In Kane v. Kane, supra (216 N.W. 437), it is said: “Access to the 
child by the parent denied custody is an important right. It is recognized 
that awarding custody to a nonresident parent may render the privilege 
of visitation impracticable in many cases. That privilege is not an abso- 
lute right, but one which must yield to the good of the child.” 

The former decisions of this Court cited and relied on by the defendant 
have been examined and carefully considered. They are distinguishable 
or not authoritative and controlling upon the facts here presented. 

The defendant urges that, in the absence of a showing of unfitness on 
his part, he is entitled to custody of the child as a rnatter of Jaw upon the 
authority of the following statement in Latham v. Ellis, 116 N.C, 30, 33, 
20 S.E. 1012: “In North Carolina the father has always been entitled 
to the custody of his children against the claims of every one except those 
to whom he may have committed their custody and tuition by deed (See. 
1562 of The Code); or unless he rs found to be unfitted to keep their 
charge and custody by reason of his brutal treatment of them, or his reck- 
less neglect of their welfare and interests, when taeir care will be com- 
mitted to some proper person on application to the courts.” (Italics 
added.) However, when the entire opinion in the cited case is read and 
considered contextually in the light of its factual background, it is appar- 
ent that the foregoing excerpts may well be treated as obiter dicta and 
disregarded as being at variance with the established rule that the welfare 
of the child is the paramount consideration to waich all other factors, 
including common law preferential rights of the parents, must be deferred 
or subordinated, in accordance with principles enunciated in the oft-cited 
decision in In re Lewis, 88 N.C. 31 (decided more than ten years before 
Latham v. Lewis, supra), in which Ruffin, the younger, said: “As touch- 
ing the right to the custody of children, the doctrines of the common law 
have been greatly weakened of late, and courts pay less regard to the 
strict legal rights of parents, even than they were wont to do, and look 
more to the interests, moral and physical, of the infants themselves— 
making it, indeed, their paramount consideration.” And then, on oo 
ity of Hurd on Habeas Corpus, 528, the opinion goes on to say: 
where the custody of children is the subject of controversy, the legal rights 
of parents and guardians will be respected by the courts, as being founded 
in nature and wisdom, and essential to the virtue and happiness of society, 
still the welfare of the infants themselves is the polar star by which the 
discretion of the courts is to be guided; . . .” See also Finley v. Sapp, 
938 N.C. 114, 76 S.E. 2d 350; Brake v. Brake, 225 N.C, 609, 46 S.E. 2d 
643. 
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It is also noted that in Latham v. Hillis, supra, neither of the applicants 
was a nonresident. There, the custody of a 6-year-old girl was involved, 
in a contest between the child’s father and her maternal grandparents, in 
whose home the little girl’s father had lived with her and her older brother 
for about four years following the death of the children’s mother, which 
occurred only ten days after the girl’s birth. The father—shown to be a 
moral, temperate, and industrious man, possessed of a kind, affectionate 
nature, and fit and suitable to have custody of the child—remarried and 
moved away, taking with him the little boy two years older than the girl, 
and established a home several miles distant. The home so established 
was shown to be a suitable and proper place in which to rear the little 
girl. The lower court awarded custody to the father, and this Court 
affirmed, with the record on appeal disclosing conclusively that the well- 
being of the child would be best promoted by allowing her to be reared 
with her young brother in the home of her father, rather than requiring 
her to remain in the lonely home of her aged grandparents, notwithstand- 
ing they were shown to be “persons of good character,” with affectionate 
attachment to the little girl and possessed of sufficient means to care for 
all her physical needs. It thus appears that the decision in the cited case 
may well have been rested on paramount considerations of the child’s wel- 
fare and sustained on authority of the principles explained and applied 
in In re Lewis, supra (88 N.C. 31), rather than upon the preferential 
rights of the father under outmoded principles of the ancient common law. 

Therefore, since the correct result was reached in Latham v. Ellis, 
supra, we do not overrule the decision. Instead, we disapprove the state- 
ment of principles upon which the decision was rested and treat such 
statement as obiter dicta, not to be followed or considered as authoritative, 
either in respect to the Latham case itself or any subsequent decision 
based on the disapproved statement of principles appearing therein. (See 
In ve Fain, 172 N.C. 790, 90 S.E. 928, and other cases citing the Latham 
ease shown in Shepard’s North Carolina Citations. ) 

The defendant cites a number of decisions in which this Court (1) ap- 
proved rulings below in declining to award custody to nonresident appli- 
cants or (2) disapproved rulings contra. (In re Turner, 151 N.C. 474, 
66 S.E. 481; Walker v. Walker, 224 N.C. 751, 32 S.E. 2d 318; In re 
De Ford, 226 N.C. 189, 37 S.E. 2d 516; Gafford v. Phelps, 235 N.C. 218. 
69 S.E. 2d 318). However, our examination of these cases discloses that 
the essence of the decisions is not that nonresidence is in itself a disquali- 
fication for custody, but rather that the child’s welfare and interests would 
be better subserved and promoted with custody awarded to the applicant 
who perchance was a resident of this State. And it is noted that in Harris 
v. Harris, supra (115 N.C. 587), also cited by the defendant, the crucial 
factor is the failure of the nonresident applicant to carry the burden of 
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proof by showing she was in anywise more suitable than the resident 
parent. See Annotation: 15 A.L.R. 2d 432, at page 463. 

Also, it is an established rule with us that in the absence of unusual 
circumstances the courts should not enter an order permitting a child to 
be removed from the State by one to whom unqualified custody has not 
been awarded. The reason for this rule rests on practical considerations 
of procedure as explained by Barnhill, J., now C. J., in In re De Ford, 
supra (226 N.C.189). However, it is implicit in this rule that its appli- 
cation does not in anywise interfere with the operation of the principle 
which sanctions award of absolute custody to a nonresident applicant, 
with or without the right of visitation, when such is shown to be con- 
ducive to the best interests and welfare of the child. Where this is made 
to appear and an award is made in favor of a nonresident applicant 
against a resident parent of the child, we proceed. upon the assumption 
that courts, properly established and having jurisdiction at the domicile 
of the nonresident custodian, may hear further and determine justly 
matters touching the care and control of the child upon such changed con- 
ditions, made to appear, as would require modification of the custodial 
status. In re Means, supra (176 N.C, 807); 17 Am. Jur., Divoree and 
Separation, Sec. 668; 39 Am. Jur., Parent and Child, See. 25. See also 
Hardee v. Mitchell, 230 N.C. 40, 51 S.E. 2d 884; Story v. Story, 221 
N.C. 114, 19 S.E. 2d 186; Stout v, Pate, 209 Ga. 786, 75 S.E. 2d 748. 

We have not overlooked the fact that the judgment below contains a 
recital in the nature of a finding to the effect that the interests of the 
child would be served best by granting custody to the defendant father. 
Nevertheless, the record impels the conclusions that the case was heard 
and judgment was entered under a misapprehension of the pertinent prin- 
ciples of law. With us, the usual practice is to set aside facts which are 
found under misapprehension of the law, on the theory that the evidence 
should be considered in its true legal hight. McGill v. Lumberton, 215 
N.C. 752, 3 S.E. 2d 324, and cases there cited. See also Coley v. Dal- 
rymple, 225 N.C. 67, 33 S.E. 2d 477; Credit Co. v. Saunders, 235 N.C. 
369, top p. 873, 70 S.E. 2d 176, bot. p. 179. It is so ordered here. There- 
fore, to the end that the plaintiff may have the evidence considered and 
the facts found in the light of correct legal principles, the judgment is 
reversed and the cause remanded. 

Reversed and remanded. 
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MRS. MARY WILLINGHAM, Winow, ano MISS COTTIE B. WOODWARD, 
ADMINISTRATRIX OF THE EstaTE oF TOM WILLINGHAM, DECEASED, V. 
BRYAN ROCK & SAND COMPANY, TEXTILE INSURANCE CoO., anp 
SALISBURY GRANITE INDUSTRIES, INC., Sexr-INSURER. 


(Filed 19 May, 1954.) 


1. Master and Servant § 55d— 


Objections and exceptions to the signing and to the rendition of the 
judgment and award of the Industrial Commission do not support an 
assignment of error that the award was erroneous because no claim was 
filed against appellant as required by G.S. 97-58, and the exceptions are 
insufficient to present to the Superior Court the sufficiency of the evidence 
to support the findings of the Industrial Commission, or any one of them, 
but presents the sole question whether the facts found by the Commission 
support the decision and award. 


2. Appeal and Error § 6c (2)— 


An exception to the signing and rendition of the judgment of the Supe- 
rior Court affirming the award of the Industrial Commission presents the 
sole question of whether error in matters of law appear from the face of 
the record. 


3. Master and Servant § 45: Appearance § 2— 


Where the Industrial Commission, upon the hearing of a claim for com- 
pensation, joins another employer as an additional party defendant, not- 
withstanding that no notice or claim had been filed against such employer, 
held: The employer by appearing at the time and place of the hearing and 
stipulating that it was subject to the Compensation Act and joining in the 
hearing on the merits, makes a general appearance and submits itself to 
the jurisdiction of the Commission. 


4. Master and Servant § 40f— 


The evidence before the Industrial Commission is held sufficient to sup- 
port the finding of the Industrial Commission that plaintiff’s intestate, 
after the termination of his employment with one employer because of 
silicosis in the third degree, was employed by another employer for more 
than thirty working days, or parts thereof, within seven consecutive calen- 
dar months, and that he was last exposed to the hazards of the disease 
while in the employment of the second employer within the rule of liability 
under G.S. 97-57. 


Appeal by defendant Salisbury Granite Industries, self-insurer, from 
Pless, J., at October Term, 1953, of Rowan. 

Proceeding under the North Carolina Workmen’s Compensation Act, 
Chapter 97 of General Statutes, upon formal claim dated 21 December, 
1950, filed with North Carolina Industrial Commission by Tom Willing- 
ham against Brvan Rock & Sand Company, employer, and its insurance 
carrier, for compensation, G.S. 97-57, for disablement from performing 
normal labor in the last occupation in which he was remuneratively em- 
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ployed, G.S. 97-54, because of the occupational disease of silicosis, G.S. 
97-52 (26)—-to which proceeding the hearing commissioner entered an 
order on 17 July, 1951, that Salisbury Granite Industries, Ine., of Salis- 
bury, N. C., be made a party, and in which proceeding the claimant em- 
ployee having died pending appeal of Salisbury Granite Industries, Inc., 
to the Full Commission, award is made to administratrix of the estate of 
claimant and to his dependent wife. 

The case on appeal reveals these undisputed facts: (1) Tom Willing- 
ham was employed by Bryan Rock & Sand Company for fifteen or twenty 
years at its quarry at Woodleaf, in Rowan County, North Carolina. He 
was first examined by the Industrial Hygiene Sect:on of the North Caro- 
lina State Board of Health in 1937 and at intervals through July of 1950. 
He was advised on 4 October, 1950, by letter from Dr. Otto J. Swisher, 
Jr., Chief, Industrial Hygiene Section, that the Advisory Medical Com- 
mittee for the North Carolina Industrial Commission had reviewed all 
the physical examinations and X-rays so given to him by it through those 
years, and had arrived at a final diagnosis in his ease “as that of silicosis 
in the third stage,”—-and advised him that the Committee did not feel it 
advisable for him to continue in the dusty trades, and, that, therefore, the 
usual work card for further employment in any dusty trade or place 
where there was a dust hazard could not be issued to him. Copy of this 
letter was sent to, and received by the Industrial Coinmission on 10 Octo- 
ber, 1950. 

(2) Thereafter on 3 November, 1950, the Industrial Commission re- 
ceived a letter, dated 2 November, 1950, from attorney representing Tom 
Willingham, requesting that the case be set for hearing. Whereupon, on 
24 November, 1950, the Industrial Commission furnished to the attorney 
copies of the Commission’s Form No. 18, for his use in reporting the case. 
Thereafter on 27 December, 1950, the Commission received completed 
Form No, 18,—employee’s first notice of accident to his employer, Bryan 
Rock & Sand Company, dated 21 December, 1950, signed by Willingham. 

(3) Thereafter on 9 February, 1951, the Commission received from 
the Textile Insuranee Company, High Point, North Carolina, compensa- 
tion carrier for the Bryan Rock & Sand Company, an employer’s report of 
claimant’s alleged disability on account of silicosis, on which date of last 
exposure to dust was given as “12/22, 1950, 5 P. M.” 

(4) Thereafter on 25 June, 1951, the Industrial Commission sent to 
all parties then interested, due notice of hearing to be held in Salisbury, 
North Carolina, at 2 o’clock P. M., on 11 July, 1951, to determine what 
amount of compensation, if any, claimant was entitled to receive for 
silicosis. The case was called for hearing at said time and place,—present 
and appearing were attorney for claimant, and adjusters for defendants. 
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(5) Thereafter on 17 July, 1951, Robert L. Scott, Commissioner, 
entered an order which, after reciting appearances of attorney for claim- 
ant and of attorneys for defendants, reads as follows: 

“When this ease was called for hearing in Salisbury on 11 July, 1951, 
counsel for the parties conferred with the Hearing Commissioner and 
advised him that the claimant had left the employment of the defendant 
Bryan Rock & Sand Company in January, 1951; that since that time he 
has been employed during more than thirty working days by Salisbury 
Granite Industries, Inc., Salisbury; that it is the contention of counsel 
for both parties that the claimant may have been exposed to the hazards 
of silicosis within the meaning of the Act during that period, and for this 
reason counsel for both parties desired that Salisbury Granite Industries, 
Inc., and its carrier, if any, be made a party to this action. It is therefore 

“Ordered that this case be continued at this time, that Salisbury Gran- 
ite Industries, Inc., Salisbury, be made a party hereto, and that the case 
be reset upon the next visit of a Hearing Commissioner to Salisbury, due 
notice going to all parties at that time.” 

(6) The record on this appeal does not show that notice of the above 
order was served on Salisbury Granite Industries, Inc. But it does show 
that thereafter the Industrial Commissioner on 20 December, 1951, sent 
to Tom Willingham, employee, Bryan Rock & Sand Company, employer, 
Textile Insurance Company, insurer, and Salisbury Granite Industries, 
Inc., self-insurer, at their respective addresses, notice of a hearing to be 
held in the above case at (office of) Clerk Superior Court, Salisbury, 
N. C., at 9 o’clock A. M., on 9 January, 1952, by order of Commissioner 
Robert L, Scott to take additional evidence. 

(7) Pursuant thereto, the case was heard before Deputy Commissioner 
W. Seott Buck at time and place shown in preceding paragraph,—attor- 
ney for claimant, attorneys for Bryan Rock & Sand Company and Textile 
Insurance Company, and attorneys for Salisbury Granite Industries, Inc., 
appearing. And the record shows: 

(a) That defendant Bryan Rock & Sand Company, through its attor- 
ney, Mr, Wardlow, stipulated (1) that Tom Willingham was employed 
by it throughout 1949 and 1950 in North Carolina; (2) that Textile 
Insurance Company is the carrier for it; (3) that claimant’s average 
weekly wage was $48.00; and (4) that the parties were subject to and 
bound by the terms of the Compensation Act. 

(b) That the Salisbury Granite Industries, Inc., through its attorney, 
Mr. Hudson, Jr., stipulated that it is subject to the Act, and that it is a 
self-insurer; but that no stipulation is made at that time as to length of 
time Willingham worked for 1t. 

And thereupon testimony was taken in respect to the periods during 
which Tom Willingham was employed by Bryan Rock & Sand Company 
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and by Salsbury Granite Industries, Inc., respectively, and as to the 
manner and character of his occupational exposure to silica or granite 
dust during those periods. .\nd other witnesses including employees and 
quarry foreman of Salisbury Granite Industries were examined in respect 
to Willinghain’s occupational exposure to granite dust while employed by 
Salisbury Granite Industries, Ine. (The record shows that no objection 
was made to the hearing or to the taking of testimony.) 

Thereafter the Deputy Commissioner hearing the case filed opinion, 
in which if is recited that the parties also stipulated that claimant had 
been exposed to silica dust in North Carolina for two years in the last ten 
years, and that he adopts stipulations of parties as findings of fact and 
conclusions of law, and that “based upon all of the competent evidence” 
he makes additional findings of fact, in pertinent part substantially as 
set forth hereinabove as uncontroverted facts; and, in respect to Salisbury 
Granite Industries, Inc., substantially the following: 

That Tom Willingham was employed by Salisbury Granite Industries, 
Inc., from 1 February, 1951, to and through 27 June, 1951, as a flagman 
and general handy man at its quarry at Salisbury, N. C.; that between 
these dates he used drills in dry operations for short periods of time each 
dav; that for more than thirty working days, or parts thereof, within 
seven consecutive calendar months he was injuriously exposed to the 
hazards of silicosis; that on 27 June, 1951, because of the disease of sili- 
cosis he became actually incapacitated from performing normal labor in 
the last occupation in which he was remuneratively employed; and that 
Salisbury Granite Industries, Inc., was made a party defendant to this 
eause by order filed by Commissioner Scott on 17 July, 1951. 

And the said hearing commissioner also set forth conclusions of law in 
accordance with the above findings of fact,—-holding, as a matter of law, 
(1) that the defendant Bryan Rock & Sand Company and its imsurance 
carrier, Textile Insurance Company, must be discharged from liability to 
the plaintiff claimant, and (2) that “Salisbury Granite Industries, Inc., 
must be required to pay to the plaintiff claimant benefits prescribed by the 
vet.” 

And “based upon all of the findings of fact and conclusions of law,” the 
said Hearing Commissioner entered an award, the pertinent portions of 
which are these (numbering supplied) : 

1. “The plaintiff’s claim for compensation benefits as against Bryan 
Rock & Sand Company and its insurance carrier, Textile Insurance 
Company, is in all things denied, and the same dismissed. 

2. “The defendant, Salisbury Granite Industries, Inc., shall pay to the 
plaintiff compensation” as there specifically set forth. 

Pursuant thereto the Commission entered formal award in accordance 
therewith. And only the Salisbury Granite Industries, Inc., through its 
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attorneys, in apt time, gave notice of appeal to the Full Commission, and 
requested review by it in respect to alleged errors on the part of the 
hearing commissioner: 

“1, For that no claim has been filed against Salisbury Granite Indus- 
tries, Inc., as required and contemplated by G.S. 97-58 (c). 

“2. For that there was not sufficient evidence presented at the hearing 
to support the award in that no evidence was presented to support a find- 
ing that plaintiff was injuriously exposed to the hazards of silicosis while 
in the employ of Salisbury Granite Industries, Inc. 

“3. For that there was no evidence upon which to base a finding that 
such exposure as did occur contributed in the slightest degree to plaintiff’s 
disability and the award against this defendant is not justified under 
G.S. 97-57, 

“4. For that none of the disability claimed by plaintiff arose out of or 
in the course of his employment by Salisbury Granite Industries, Inc. 

“5, Should G.S. 97-57 be interpreted as imposing liability upon a 
second employer, where the total disability of the employee was sustained 
in a former employment, which are the facts in this case, then said section 
would be unconstitutional, as being in contravention and violation of the 
due process clauses of the Constitution of the United States and the Con- 
stitution of North Carolina.” 

(Note: The plaintiff did not appeal.) 

Pending the appeal of Salisbury Granite Industries, Inc., to the Full 
Commission, it being made to appear that Tom Willingham had died, the 
Commission entered in this proceeding an order that Mary Willingham, 
widow of Tom Willingham, as his sole dependent, and Cottie B. Wood- 
ward, Administratrix of the estate of Tom Willingham, deceased, be and 
they were made parties plaintiff. 

The case on appeal discloses that at hearing before the Full Commission 
on 20 January, 1953, there were present and appearing (1) attorney for 
plaintiffs, (2) attorneys for defendants Bryan Rock & Sand Company 
and Textile Insurance Company, and (3) attorneys for defendant Salis- 
bury Granite Industries, Inc., and that (a) “counsel for all parties agreed 
that Mrs. Mary Willingham was the lawful wife and sole dependent of 
the deceased Tom Willingham”; (b) that “stipulations entered before 
and after the hearing before the Full Commission by all parties establish 
that Tom Willingham died 29 October, 1952, and that his widow is now a 
proper party to this action as a claimant claiming compensation for his 
death which is alleged to have resulted from silicosis,” (¢) and that “by 
stipulation entered subsequent to the hearing, it was established that 
Tom Willingham, the original claimant, died on or about 29 October, 
1952, of pulmonary tuberculosis and cardiac failure of which silicosis in 
the third stage was the cause or contributing cause.” 
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And the Full Commission concurred in and adopted the findings of fact 
and conclusion of the Deputy Commissioner against the Salisbury Granite 
Industries, Inc., on all grounds,——but amended same to conform to stipu- 
lation of the parties of the facts as to death of Tom Willingham, and 
cause of it,—and in respect to the widow being his sole dependent, and in 
respect to the administration upon his estate. Thereupon the Full Com- 
mission set out conclusions of law in the light of facts found, and as 
against Salisbury Granite Industries, Inc., awarded compensation to the 
administratrix for the period between 27 June, 1951, and 29 October, 
1952, and thereafter to the widow subject to the statutory limitation of 
$6,000.00. G.S. 97-28, G.S. 97-41. 

Thereafter in due time Salisbury Granite Industries, Inc., gave to the 
North Carolina Industrial Commission notice of its appeal to the Supe- 
rior Court of Rowan County “for errors in findings of fact unsupported 
by any evidence in the record and for errors of law in the review made 
by the Full Commission on the 6th day of March, 1953 .. .” 

The proceeding coming on to be heard at Octobe: Term, 1953, of Supe- 
rior Court of Rowan County, and being heard upon the appeal by defend- 
ant Salisbury Granite Industries, Ine., from the award by the North 
Carolina Industrial Commission, and the presiding judge, being of opin- 
ion that the award should be affirmed, entered judgment in accordance 
therewith. 

The record shows that “To the signing of the foregoing judgment 
affirming the award by the North Carolina Industrial Commission, de- 
fendant Salisbury Granite Industries, Inc., objects and excepts,” and 
“objects to the entry and rendition of the judgment appearing in the 
record and excepts thereto and appeals to the Supreme Court,” and 
assigns error. 


T.G. Furr for plainttff, appellee. 

R. E. Wardlow and Pierce & Blakeney for defendants Bryan Rock & 
Sand Company and Textile Insurance Company, appellees. 

Linn & Shuford and Hudson & Hudson for defendant Salisbury Gran- 
ite Industries, Inc., appellant. 


Winporne, J. At the outset let it be noted that no appeal was taken 
from the ruling of the North Carolina Industrial Commission that, upon 
the facts found by the hearing commissioner, and adopted by the Commis- 
sion, it follows as a matter of law that the defendant Bryan Rock & Sand 
Company and its insurance carrier must be discharged from liability to 
plaintiff on his claim filed against it, and the claim be denied, and dis- 
missed. So, this ruling is not presented for decision on this appeal. 
Indeed, attorney for claimant in brief filed here does not take issue with 
the ruling. 
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Now turning to appeal of Salisbury Granite Industries, Inc.: It is 
stated in brief of this appellant that the questions involved are these: 

“T. Was notice given to and claim filed against the defendant, Salis- 
bury Granite Industries, Inc., as required and contemplated by Section 
97-58 of the General Statutes of North Carolina ? 

“TI. If so, is there sufficient competent evidence in the record to sup- 
port the award ?” 

These questions purport to be predicated upon assignments of error 
stated as follows: (1) “That the court erred in affirming and sustaining 
the award of the Industrial Commission for that no claim was filed 
against the defendant Salisbury Granite Industries, Inc., as required and 
contemplated by G.S. 97-58, and for that there is no evidence in the record 
to sustain the award, Exception No. 1, which is the defendant Salisbury 
Granite Industries, Inc.’s Assignment of Error No. 1 (R. pp. 538, 54, 55, 
61, 62, 63).” 

(2) “That the court erred in signing the judgment as appears in the 
record for that no claim was filed against the defendant Salisbury Granite 
Industries, Inc., as required and contemplated by G.S. 97-58, and for that 
there is no evidence in the record to sustain the award and the judgment 
of the court, Exception No, 2, which is the defendant Salisbury Granite 
Industries, Ine.’s Assignment of Error No, 2 (R. pp. 53, 54, 55, 61, 62, 
63).” 

However, the record and case on appeal fail to show exceptions as bases 
for these assignments. The exceptions to the award of the Full Commis- 
slon are insufficient to present these matters to the Superior Court, and 
the exceptions to the judgment of the Superior Court are insufficient to 
present them to this Court. See Worsley v. Rendering Co., and Sugg 
v. Rendering Co., 239 N.C. 547, 80 S.E. 2d 467, and Beaver v. Paint Co., 
post, 328, 

In the Worsley case, Barnhill, C. J., recently restated the rules of pro- 
cedure as approved in decisions of this Court as to appeals in Workmen’s 
Compensation cases, (1) from the North Carolina Industrial Commission 
to the Superior Court, and (2) from the Superior Court to the Supreme 
Court. And in the Beaver case, supra, Denny, J., amplifies the subject. 
What is so recently said in these cases is applicable to case in hand, and 
need not be rehashed. The decisions of this Court uniformly hold that 
when it is claimed that findings of fact made by the Industrial Commis- 
sion are not supported by the evidence, the exceptions and assignments 
of error in relation thereto must specifically and distinctly point out the 
alleged error. 

Hence on an appeal “for errors in findings of fact unsupported by any 
evidence in the record, and for errors of law in the review of the award 
by the Full Commission,” as in the case in hand, the exceptions are too 
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general, and, therefore, are insufficient to challenge the sufficiency of the 
evidence to support the findings of the Commission or any one of them. 
Thus the appeal to the Superior Court presented for review the single 
question whether the facts found by the Commission support the decision 
and award. See Greene v. Spivey, 236 N.C. 435, 73 S.E. 2d 488; also 
Burnsville v. Boone, 231 N.C. 577, 58 S.E. 2d 351, and eases there cited. 

And on the appeal to Supreme Court the exceptions to the signing and 
rendition of the judgment of Superior Court raise only the question as 
to whether error in matters of law appear upon the face of the record. 
See Culbreth v. Britt Corp., 231 N.C. 76, 56 S.E. 2d 15, and eases cited. 
See also Burnsville v. Boone, supra, and cases cited. Indeed, error is not 
made to appear. 

And while it may be doubted that the North Carolina Industrial Com- 
mission had authority under the North Carolina Workmen’s Compensa- 
tion Act, by which it was created, to make the Salisbury Granite Indus- 
tries, Inc., a party defendant to the proceeding as originally instituted, 
since at that time claimant had not filed nor asserted claim against it. 
But be that as it may, the Salisbury Granite Industries, Inc., responding 
to notice of hearing to be held in Salisbury on 9 January, 1952, appeared 
at the time and place of the hearing, and stipulated that it was subject to 
the Workmen’s Compensation Act, and joined in the hearing on the ques- 
tion as to whether its employment of Tom Willingham was his last inju- 
rious exposure to the hazard of silicosis within the meaning of G.S. 97-57. 
This amounted to a general appearance whereby it submitted itself to 
the jurisdiction of the Commission. And there is presented to this Court 
no exception in this respect. See fn re Blalock, 233 N.C. 493, 64 S.E. 
2d 848. 

Moreover, the stipulation by all parties, entered before and after the 
hearing before the Full Commission establishing the facts that Tom 
Willingham was dead, and that “his widow is now a proper party to this 
action as a claimant claiming compensation for his death which is alleged 
to have resulted from silicosis” constitutes a waiver of any procedural 
defect in respect to filing of her claim. G.S. 97-58. And it is on her 
claim that award is made. 

Finally, it may be noted that if the Salisbury Granite Industries, Inc., 
had had Tom Willingham examined as it was authorized to do under 
provisions of G.S. 97-60, no doubt it would have ascertained before em- 
ploying him that he was affected with silicosis in the third stage. But 
having employed him, it is not amiss to say that a reading of the evidence 
offered on the hearing at Salisbury on 9 January, 1952, is sufficient to 
admit of the finding of fact made by the Industrial Commission in respect 
to his injurious exposure to silica or granite dust while employed by 
Salisbury Granite Industries, Inc. 
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For reasons stated, the judgment below is 
Affirmed, 


THE STEPHENS COMPANY v. MARY PARKER LISK and HUSBAND, 
CC. D. LISK. 


(Filed 19 May, 1954.) 
1. Deeds § 16a— 

Where a deed contains a covenant on the part of the grantee for himself, 
his heirs and assigns, agreeing to pay a proportionate part of the cost of 
improvements which the grantor or its successors or assigns might make 
along the street abutting the property, held: The grantee is the covenantor 
and by accepting the deed binds himself and his assigns to the agreement 
as a covenant running with the land. Therefore the covenant is enforceable 
by the grantor against a subsequent purchaser of the land from such 
grantee. 


2. Deeds § 11— 
A deed must be construed to ascertain and effectuate the intention of 
the parties as gathered from the language of the entire instrument. 


3. Same: Contracts § 8— 

While punctuation is ineffective as against the plain meaning of the 
language used by the parties to a contract or other instrument in writing, 
still the rules of punctuation may be used to assist in determining the 
intent of the parties. 


4. Deeds § 16a— 


The deed in question contained a covenant binding the grantee and his 
heirs and assigns to pay pro rata part of street improvements “in the event 
the party of the first part, or its successors or assigns, owner or owners of a 
major portion of the lots in said. block” should decide to grade, pave, or 
otherwise improve the abutting streets. Held: The intent of the parties, 
clarified by the punctuation, was that the grantor was authorized to make 
improvements without the consent of a majority of the owners of lots in 
said block, and the consent of the owners of a majority of the lots in said 
block was required only in the event the grantor’s successors or assigns 
undertook to make the improvements. 


Appran by defendants from Phillips, J., at 4 January, 1954, Extra 
Civil Term of MECKLENBURG. 

Civil action to recover on contract set forth in certain deed, as herein- 
after shown, for paving, and to have same declared a lien on certain prop- 
erty of defendant in city of Charlotte, N. C., heard upon stipulation of 
parties by which a jury trial was waived, and consent given that court 
pass upon and find the facts as well as determine the law in the case. 


10—240 
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Thereupon the parties agreed that the following constitute the facts, 
and all the evidence upon which the case is to be tried: 

“(a) The allegations set forth in paragraphs 1, 2, 3 and 4 of the com- 
plaint are admitted. (These are the allegations. ) 

“1, The plaintiff, a North Carolina corporation, was duly organized 
under the laws of the State of North Carolina, and in the Spring of 1951 
it was dissolved and this action is brought by the Directors and Trustees 
in Dissolution of the plaintiff. 

“*2. That the defendants are citizens and residents of Mecklenburg 
County, North Carolina, and the defendant, C. D. Lisk, is the husband 
of Mary Parker Lisk. 

“3. That the defendant, Mary Parker Lisk, is the owner of a certain 
tract of land, being part of Lot 34 and of Lot 35 in Block 80 of Myers 
Park as shown on the map thereof recorded in Map Book 8, Page 470, 
Mecklenburg Registry, said property fronting 102.35 feet on the easterly 
side of Maryland Avenue, said property having been conveyed to the 
defendant Mary Parker Lisk (formerly Mary Parker Herring) and her 
former husband, L. O. Herring (now deceased) by two deeds—one from 
T. L. Kirkpatrick and wife, Eva C. Kirkpatrick, dated March 9, 1934, 
and registered in Book 1114, page 3038, and the other from Troy White- 
head and wife, Dorothy West Whitehead, dated September 12, 1945, 
registered in Book 1158, page 206 in the office of the Register of Deeds 
for Mecklenburg County. 

“4. That The Stephens Company was the developer of Myers Park 
and caused the aforementioned map of Block 80 to be recorded.’ 

‘“(b) There is incorporated in this stipulation map of Block 80 of 
Myers Park recorded in Map Book 3, page 470, in the office of the Regis- 
ter of Deeds for Mecklenburg County and the revised map thereof which 
appears in Map Book 6, page 357. 

“(e@) The property of the defendant, Mrs. Mary Parker Lisk, referred 
to in paragraph 3 of the complaint was originally conveyed by The 
Stephens Company by two deeds, one to D. A. Macthews and wife, Nell 
Anderson Matthews, dated June 1, 1935, and registered in Book 869, page 
110, and the other to J. E. Elrod and wife, \nnette M. Elrod, dated June 
21, 1935, and registered in Book 877, page 296, in the office of the Regis- 
ter of Deeds for Mecklenburg County. In each of said deeds the following 
provision is contained: 

“<The above described property is conveyed as unimproved property 
without any obligation on the part of the grantor to improve same or 
the streets in or adjacent to said block, or to put in water or sewer lines 
or other conveniences for the benefit of said property, and nothing has 
been included in the purchase price to cover any such improvement. It 
is, therefore, covenanted by the parties of the second part for themselves, 
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their heirs and assigns, that in the event the party of the first part, or its 
successors or assigns, owner or owners of a major portion of the lots in 
said Block 80 facing on the proposed Maryland Avenue should decide to 
grade, pave or otherwise further improve the streets or sidewalks in or 
adjacent to said block, or to put in water or sewer lines or other improve- 
ments, the property hereby conveyed shall bear its part of the cost of said 
improvements, based upon frontage of the property so improved, or 
where a corner lot is involved, the cost of such improvement will be based 
upon frontage and side of the lot so improved; and if any grading in 
streets or sidewalk, it shall be proper to construct a fill or cut the slope 
of which shall encroach upon said property, the party of the first part, its 
successors or assigns, shall have and are hereby given the right to make 
the necessary encroachments for such purpose. This covenant shall run 
with the land, and the cost of improvements above referred to shall be 
a charge upon the same in whosever hands it shall be at the time of said 
improvements.’ 

“(d) In the Spring of 1950 the plaintiff caused Maryland Avenue 
along Block 80 to be graded and paved, providing water and sewer lines. 
At the time this was done the plaintiff was the owner of approximately 
22% of the lots in Block 80 facing on Maryland Avenue, the remainder, 
or 78%, of said lots having previously been conveyed by the plaintiff. In 
the deeds conveying this 78% of said lots, an identical provision was 
contained in each deed as was contained in the aforementioned deeds 
registered in Book 869, page 110, and Book 877, page 296, hereinbefore 
referred to. At the time the plaintiff caused Maryland Avenue to be so 
improved, it did not consult with or obtain the prior consent of any of the 
owners of the 78° of said lots. 

“(e) At the time Maryland Avenue was so improved the plaintiff was 
the owner of all of the property directly across Maryland Avenue from 
Block 80 of Myers Park, as shown on the map thereof recorded in Map 
Book 8, page 470, Mecklenburg Registry. 

“(f) Based upon the entire cost of said improvements to Maryland 
Avenue adjacent to Block 80 of Myers Park, the costs of such improve- 
ments adjacent to the property of the defendant, Mary Parker Lisk, was 
$513.79, or $4.976 per foot. 

“(y) The plaintiff paid for all of said improvements to Maryland 
Avenue and the defendant, Mary Parker Lisk, has paid the plaintiff 
nothing on account thereof.” 

Thereupon, the court finding the facts to be as above set forth, and 
concluding that the property of defendant, Mary Parker Lisk, described 
in the complaint, is chargeable with the sum of $513.79, entered judgment 
(1) in accordance therewith, (2) that the judgment be declared to be a 
lien upon said property, and (3) that to this extent plaintiff have judg- 


292 IN THE SUPREME COURT. [240 


STEPHENS Co, v. LI1skK. 


ment against said defendant, together with the costs. And the court fur- 
ther appointed a commissioner to sell, and authorized sale of the property, 
ete. 


Defendants except thereto, and appeal to Suprerae Court and assign 
error. 


Cochran, McCleneghan & Miller for plaintiff, appellee, 
G. T, Carswell and James F. Justice for defendants, appellants. 


Winporne, J. This is the question for decision here: Did the trial 
court err in concluding as a matter of law that, upon the stipulated facts, 
the property of feme defendant, described in the complaint, is chargeable 
for its proportionate share of the cost of improving Maryland Avenue as 
set forth in the Judgment from which appeal is taken ? 

This is a question of law determinable by proper interpretation of the 
wording of the covenant as written in the deeds under which feme defend- 
ant acquired title to the lots constituting the property described in the 
complaint, 

A covenant, as stated by Battle, J.,in Kent v. Edmondson, 49 N.C, 529, 
is defined to be “the agreement or consent of two or more, by deed in 
writing, sealed and delivered; whereby, either, or one of the parties, doth 
promise to the other, that something is done already, or shall be done 
afterwards, And he that makes the covenant is called the covenantor, 
and he to whom it is made, the covenantee.” 

Moreover, a conveyance of land with covenant on the part of the 
grantee, for himself, his heirs and assigns, such as in the case in hand, is 
a binding covenant running with the land, and is enforceable. Jing v. 
Mayberry, 168 N.C. 568, 84 S.E. 846. Indeed, in the Ring case, Clark, 
C, J., speaking of a covenant running with the land, had this to say: 
“Aside from the express averment of the creation of the easement, the 
aeceptance of the deed containing a covenant on the part of the grantee 
is equivalent to the grant of an easement by the defendant. Such cove- 
nants run with the land and are not at all unusual. They are good even 
against assignees in fee where the intention to create them is clear’— 
citing C.Y.C., and .Vorfleet v. Cromwell, 64 N.C. 1. 

The covenant involved in this appeal is made expressly by the grantees, 
“the parties of the second part for themselves, their heirs and assigns,” 
and it is expressly stated that “this covenant shall run with the land, and 
the cost of improvements above referred to shall be a charge upon the 
same in whosoever hands it shall be at the time of said improvements.” 

Hence by the acceptance of the deed containing the covenant, the 
grantees, for themselves, their heirs and assigns, became the covenantors, 
and those to whom the covenant is made the covenantees. And the obli- 
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gations assumed by the grantees in the covenant made are binding upon 
their assigns. The feme defendant is an assignee of the grantees, and the 
covenant made runs with the land, as expressly set forth. 

And decisions of this Court uniformly hold that the courts are required 
to interpret a deed so as to ascertain and effectuate the intention of the 
partics as gathered from the entire instrument. In Gudger v. White, 141 
N.C, 507, 54 S.E. 386, the Court, treating the subject of interpreting a 
deed, in opinion by Walker, J., declared: “We are required by the settled 
eanon of construction so to interpret it as to ascertain and effectuate the 
intention of the parties. Their meaning, it is true, must be expressed in 
the instrument; but it is proper to seek for a rational purpose in the lan- 
guage and provisions of the deed and to construe it consistently with 
reason and common sense. If there is any doubt entertained as to the 
real intention, we should reject that interpretation which plainly leads 
to injustice and adopt that one which conforms more to the presumed 
meaning, because it does not produce unusual and unjust results, All 
this is subject, however, to the inflexible rule that the intention must be 
gathered from the entire instrument ‘after looking’ as the phrase is, ‘at 
the four corners of it.’ ” 

This rule, variously expressed, is followed throughout subsequent deci- 
sions of this Court,—among which are these: Featherston v. Merrvmon, 
148 N.C. 199, 61 S.E. 675; Triplett v. Williams, 149 N.C. 394, 638 S.E. 
79; Price v. Griffin, 150 N.C, 523, 64 S.E. 372; Thomas v. Bunch, 158 
N.C. 175, 73 S.E. 899; Acker v. Pridgen, 158 N.C. 387, 74 S.E. 335; 
Williamson v. Bitting, 159 N.C, 321, 74 S.E. 808; Hason v. Hason, 159 
N.C. 539, 75 S.E. 797; Jones v. Sandlin, 160 N.C, 150, 75 S.E. 1075; 
Beacom v. Amos, 161 N.C. 357, 77 S.E. 407; Spencer v. Jones, 168 N.C. 
291, 84 S.E. 261; Whichard v. Whitehurst, 181 N.C. 79, 106 S.E. 4638; 
Ins. Co. v. Sandridge, 216 N.C. 766, 6 S.E. 2d 876; Lee v. McDonald, 
230 N.C. 517, 53 S.E. 2d 845, 

In the Spencer case, supra, it is stated that “this doctrine applies to a 
covenant as to other contracts, and the intention of the parties, if discerni- 
ble, will control in determining its meaning, which should be gathered 
from the entire instrument.” And in the Lee case, supra, Denny, J., 
writing for the Court, said, “the intent of the grantor ina deed . . . must 
be gathered from its four corners . . .” 

And while punctuation is Ineffective as against the plain meaning of 
the language used by the parties to a contract or other instrument of 
writing, still the rules of punctuation may be used to assist in determining 
the intent of the parties. 3 A.L.R. 1062 Annotation—Subject Punctua- 
tion as affecting construction of contract. Allen v. U. 8S. Fd G. Co., 269 
Ill. 234, 109 N.E. 1035; S. v. Bell, 184 N.C. 701, 115 S.E. 190. 
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In the Bell case, supra, the Court was interpreting a statute, and speak- 
ing through Adams, J., said: “This we think is the rational interpretation 
. In accord not only with the spirit and reason of the law, but with 
the phraseology and punctuation. Punctuation, we admit, is not an 
infallible standard of construction; indeed some courts have held that it 
should be disregarded . . . But this is not the prevailing doctrine. In 
Taylor v. Town, 10 A. & EF. Anno, Cas. 1082, it is said: ‘There is no 
reason why punctuation, which is intended to and does assist in making 
clear and plain all things else in the English language, should be rejected 
in the case of interpretation of statutes. Cessante ratione legis, cessat 
apsa lex” 

Now in the light of these principles, we turn to the present case: The 
record of case on appeal does not incorporate the deeds here involved. 
But it is stated in the stipulation of facts that defendant Mary Parker 
Lisk is the owner of a certain tract of land, being part of Lot 34 and of 
Lot 35 in Block 80 of Myers Park as shown on the map thereof recorded 
in Map Book 3, page 470, Mecklenburg Registry, said property fronting 
102.35 feet on the easterly side of Maryland Avenue, the same having 
been conveyed to her and her former husband by two certain deeds; that 
The Stephens Company was the developer of Myers Park, and caused the 
map of Block 80 of Myers Park to be recorded; anc that the property of 
defendant, Mark Parker Lisk, was originally conveyed by The Stephens 
Company by two certain deeds, each of which contained the covenant 
hereinabove quoted. 

In the hght of these facts we look to the covenant: At the outset the 
premise of the covenant makes it clear that the parties mutually under- 
stood that the lots were conveyed as unimproved property without any 
obligation on the part of the grantor, The Stephens Company, to improve 
same or the streets in or adjacent to Block 80, or to put in water or sewer 
lines or other conveniences for the benefit of the preperty, and that noth- 
ing had been included in the purchase price to cover any such improve- 
ment. Sinee The Stephens Company was developing Myers Park, of 
which Block 80 was a part, and since Maryland Avenue, on which the 
lots faced, was proposed, it seems natural that the above common under- 
standing should be expressed. 

Moreover, it clearly appears from the plain language of the covenant 
that in the event the party or parties authorized so to do “should decide 
to grade, pave or otherwise further improve the streets or sidewalks in 
or adjacent to said block, or to put in water or sewer lines or other im- 
provements, the property conveyed shall bear its part of the cost of said 
improvements, based upon the frontage of the property so improved .. . 
and the cost of improvements... be a charge upon the same (land) 
in whosoever hands it shall be at the time of said imorovements.” 
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Now, then, we focus attention to this portion of the covenant: “. .. 
that in the event the party of the first part, or its successors or assigns, 
owner or owners of a major portion of the lots in such Block 80 facing 
on the proposed Maryland Avenue should decide to... improve the 
streets .. . or to put in water . . . improvements, the property hereby 
conveyed shall bear its part of the cost .. .” The plaintiff, who is “the 
party of the first part,’ made the decision. And the effect of the judg- 
ment below is that 1t had the right so to do. 

Defendants contend, on the other hand, that under the wording of the 
covenant, “the consent of the owner or owners of a majority of the lots in 
Block $0” was required. 

Who, then, was given the right to make decision? To answer this 
question it is necessary to ascertain from the language used what was the 
intention of the parties at the time the covenant was made. 

Reading the language, as 1t is phrased and punctuated, it seems clear 
that there are alternate classes of subjects of the sentence, one, “the 
party of the first part,’ and the other, “its successors or assigns, owner 
or owners of a major portion of the lots in such Block 80 facing on the 
proposed Maryland Avenue.” 

Grammarians say ordinarily put a comma before clauses introduced by 
such conjunctions as “and,” “but,” “or,” “nor,” if a change of subject 
takes place. But that such connectives between words or phrases used in 
conjunction do not require a comma. Therefore, the comma after the 
words “the party of the first part” and before the next word “or” cor- 
rectly separates “the party of the first part” as one class, from the class 
which follows. 

The grammarians also hold that “for parenthetical, adverbial, or appo- 
sitional clauses or phrases, use commas to indicate structurally discon- 
nected, but logically integral, interpolations.” Hence, applying this rule, 
the comma after the words “its successors or assigns” and before the 
clause beginning “owner or owners” clearly indicates that the latter is 
appositional to the words “its successors or assigns.” Thus the punctua- 
tion seems to be accordant with good English grammar. Indeed, it makes 
clear and plain the language used. And it appears to be a rational inter- 
pretation. For in the hight of the phraseology, as punctuated, we have 
these alternates: (1) “in the event the party of the first part . . . should 
decide to grade... .”; and (2) “in the event... its successors or 
assigns, owner or owners of a major portion of the lots in said Block 80 
facing on the proposed Maryland Avenue should decide to grade .. .” 
Therefore the punctuation, having been properly used, must have been 
intended to assist in making clear and plain what the covenantors in- 
tended. Manifestly the covenantee, The Stephens Company, so under- 
stood it. 
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Finally, it is not amiss to observe that the findings of fact fail to show 
(1) that defendants made any complaint when The Stephens Company 
was making the improvements, or (2) that the amount of cost of the 
improvement sought to be recovered in this action 1s not the part of the 
cost allocable to the lots of defendants in accordance with the provisions 
of the covenant. Indeed it 1s agreed that it is the amount. Therefore 
no injustice appears. 

The judgment below is 

Affirmed. 


JEREMIAH NEWKIRK anp Wire, MAZIE NEWKIRK, vy. HUGH PORTER, 
HENRY NEWTON, HANNAH NEWTON CARR, ELIZABETH HIGH- 
SMITH, HATTIE STRINGFIELD, CALLIE NEWKIRK, ROSA NEW- 
KIRK, HATTIE BEATTY, WALTER HIGHSMITH, HAYES NEWTON, 
CARRIE HERRING, HATTIE NEWTON HIGHSMITH, GENEVA HEN- 
DERSON, WILLIE HERRING, anp ANNIE TODD. 


(Filed 19 May, 1954.) 


1. Trespass to Try Title § 3— 

Where, in an action to recover damages for trespass, defendants admit 
plaintiffs’ title to the land embraced within the description in plaintiffs’ 
deeds, but dispute the location of the dividing line between plaintiffs’ land 
and the land of defendants, plaintiffs are not required to prove title, but 
only that the disputed area lies within the boundaries of their tract. 


2. Same—Plaintiffs’ evidence held sufficient for jury as to location of divid- 
ing line as contended by them. 


In this action for trespass, the issue in controversy was the location of 
the dividing line between the respective tracts of the parties. The descrip- 
tion in plaintiffs’ deeds called for defendants’ northern line, and defend- 
ants’ deeds called for the northern line of their track as beginning at a 
red oak near the run of a creek. Plaintiffs offered evidence tending to 
show that the red oak had vanished, leaving no reliable trace of its former 
location, and that one of defendants’ predecessors in title had pointed out, 
prior to the controversy, a marked white oak and a succession of marked 
gums as the location of the line, which line was the trne dividing line 
according to plaintiffs’ contention. Held: Plaintiffs’ evidence is sufficient 
to support a finding by the jury that the disputed area lies within the 
boundary of:the tract admittedly owned by plaintiffs, and it was error for 
the court to nonsuit plaintiffs’ action. 


3. Boundaries § 5d— 


In this action involving the location of a dividing line between the re- 
spective tracts of the parties, plaintiffs’ witness testiied that before dispute 
as to the dividing line, one of defendants’ predecessors in title pointed out 
to the witness a line of marked trees as the true dividing line. The marked 
trees established the dividing line as contended for by plaintiffs. The 
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trees pointed out were not referred to in the deeds. Held: Even though 
the testimony may not be competent as a declaration concerning a private 
boundary, it is competent as a declaration against interest made by a 
former owner of the land during the time of his ownership. 


4, Judgments § 38a— 


A judgment of nonsuit will not support a plea of res adjudicata in a sub- 
sequent action between the same parties upon substantially different allega- 
tions and evidence. 


5. Evidence § 42d: Attorney and Client § 6— 


A casual, hasty or inconsiderate admission made by one of the attorneys 
for plaintiffs, which admission is in irreconcilable conflict with defendants’ 
admission and the theory of plaintiffs’ case, and which is repudiated in 
express terms by other counsel for plaintiff, is not binding on plaintiffs. 


6. Adverse Possession § 19— 


In this action involving the true dividing line between the respective 
tracts of the parties, plaintiffs’ evidence of adverse possession of the dis- 
puted area is held sufficient to be submitted to the jury under claim of title 
by seven years adverse possession under color. G.S. 1-38. 


AppraL by plaintiffs from Burney, J., at October Term, 1953, of 
PENDER. 

Civil action between adjoining landowners involving the location of a 
tract of land admittedly owned by the plaintiffs. 

For ease of narration, Hugh Porter is called by his surname, and all 
the other defendants are designated as the defendants. 

The matters essential to an understanding of the questions arising on 
the appeal are summarized in the numbered paragraphs which follow. 

1. The defendants claim title to a tract of land lying on the east side 
of Moore’s Creek in Columbia Township, Pender County, as heirs of 
Edmond Newton who died in 1907. Edmond Newton occupied the tract 
during his lifetime under an unbroken chain of deeds going back to 1850, 
When they are read aright, these deeds describe the tract in this fashion: 
Beginning at a red oak near the run of Moore’s Creek, running south 88 
east 375 poles to a stake in the back line; thence south 55 poles to a stake; 
thence south 88 west 375 poles to a stake in the old line on the west side 
of Moore’s Creek; thence along said line to the beginning, containing 
121 acres, more or less. 

2. The plaintiffs claim title to a parcel of land which lies immediately 
north of the tract described in the preceding paragraph. They claim 
under a connected chain of deeds, which run back to 1884 and describe 
the land in this wise: Beginning at a black gum, H. Wells’ corner, and 
runs thence his line south 884% east 350 poles to a stake, his corner, thence 
south 3 east 78 poles to a stake; thence east 44 poles to a stake; thence 3 
west 26 poles to a stake; thence with LKdmond Newton’s line north 88 1/2 
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west 380 poles to an oak in Moore’s Creek; thence as the run of said 
Creek meanders to the beginning, containing 101.7 acres, more or less. 

3. Since the defendants claim under the senior deeds and the plaintiffs’ 
deeds call for the defendants’ northern line as the boundary between the 
two tracts of land, the true dividing line between the land covered by the 
plaintiffs’ deeds and that embraced by the defendants’ deeds is necessarily 
the defendants’ northern line, which is thus defined in their deeds: “Be- 
ginning at a red oak near the run of Moore’s Creck, running south 88 
east 375 poles to a stake in the back line.” 

4. Shortly before the beginning of litigation, the still subsisting con- 
troversy arose between the plaintiffs and the defendants in respect to the 
actual loeation of the true dividing line upon the earth’s surface. The 
plaintiffs pointed out a large white oak tree standing 188 feet east of 
Moore’s Creek and a succession of gum-trees, and insisted that they 
marked the actual location of the true dividing line. The white oak and 
the gums allegedly bore ancient ax-marks indicating that they were line 
trees, and marked out a line whose course was virtually identical with the 
course of the defendants’ northern line as called for in their deeds. The 
defendants asserted, however, that the true dividing line was located 224 
feet north of the location assigned to it by the plaintiffs. 

5. The controversy made it disputable whether the area lying between 
the two alleged locations of the true dividing line was embraced by the 
deeds of the plaintiffs or those of the defendants. This area consisted of 
30 acres, of which 24 acres were woodland. The other 6 acres were old 
clearings, which took in the cattle-barn, the tobacco-barn, and the southern 
corner of the dwelling of the plaintiffs. 

6. After the controversy had arisen, Porter, who acted in the premises 
under a license from the defendants, entered on the disputed area, and 
cut and removed a substantial part of the timber growing on the 24 acres 
of woodland. 

7. A short time thereafter, to wit, on 9 November, 1949, the plaintiffs 
sued Porter and the defendants in a former action “involving substan- 
tially the same subject matter” as the present suit. The pleadings in the 
former action were construed, however, to put in issue both the title and 
the location of the tract of land described in paragraph 2 of this state- 
ment. The former action was heard before Judge Chester Morris and a 
jury at the March Term, 1952, of the Superior Court of Pender County. 

8. Both sides offered evidence at the trial of the former action. The 
testimony of the defendants is not stated because it 1s not relevant to this 
appeal. The plaintiffs introduced two deeds, one dated 4 October, 1943, 
and the other dated 3 December, 1942, which were sufficient in form to 
afford them color of title to the tract of land described in paragraph 2 of 
this statement. The plaintiffs did not show, however, that the makers 
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of these deeds had had any previous connection of any character with any 
of the land mentioned in this statement. Moreover, the plaintiffs did not 
connect their claim with any of the instruments in their chain of deeds 
antedating the deed of 3 December, 1942. Since their title to the tract of 
land described in paragraph 2 of this statement was not admitted in the 
former action, and the two deeds constituting the color of title shown by 
them at that time were executed within the seven years next preceding 
the date of the commencement of the former action, the plaintiffs candidly 
and correctly conceded on the trial of the former action that they were 
then compelled to base their claim of ownership of the disputed area upon 
adverse possession without color of title for a period of 20 years under the 
statute codified as G.S. 1-40. The plaintiffs offered evidence at the trial 
of the former action tending to show that from 3 December, 1942, the date 
of the first of the two deeds constituting the color of title then shown by 
them, until 9 November, 1949, the date of the commencement of the 
former action, they farmed the 6 acres embraced by the old clearings and 
took firewood and other materials from the 24 acres included in the wood- 
land under claim of right. Their evidence was not sufficient to show, 
however, that the requisite privity existed between them and the supposed 
former occupants, J. M. Newkirk and W. M. Gurganous, who had 
allegedly possessed the disputed area successively for more than 45 
years before the plaintiffs’ asserted occupancy began. Judge Morris 
concluded that the evidence did not permit the tacking of plaintiffs’ 
alleged possession to that of the former occupants, and that for this reason 
at least the plaintiffs had failed to make out a prima facie title to the 
disputed area by twenty years’ adverse possession. As a consequence, 
Judge Morris dismissed the former action upon a compulsory nonsuit. 
His ruling was affirmed by this Court at the Fall Term, 1952. Newkirk 
v. Porter, 287 N.C, 115, 74 S.E. 2d 2385. 

9, Subsequent to these events, to wit, on 23 March, 1953, the plaintiffs 
brought the present action against Porter and the defendants. The com- 
plaint alleged that the plaintiffs owned and possessed the tract of land 
described in paragraph 2 of this statement; that Porter, acting under 
license from the defendants, trespassed on the plaintiffs’ tract, and cut and 
removed timber growing upon it; and that Porter and the defendants 
were about to commit further trespasses upon plaintiffs’ tract for the cut- 
ting and removal of timber. The complaint prayed for damages for the 
timber cut and removed, and an injunction to prevent future trespasses, 
Porter and the defendants filed separate answers, alleging that the defend- 
ants owned the tract of land described in paragraph 1 of this statement. 
The answer of the defendants admitted that the plaintiffs owned “all of 
that tract of land deseribed in . . . the complaint’ lying “north of the 
northern boundary of the lands of these defendants,” and the answer of 
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Porter conceded that the plaintiffs owned “the tract of land in Columbia 
Township, Pender County, North Carolina, adjoining the lands of 
Edmond Newton Estate.” Porter’s answer admitted that he had cut and 
removed timber standing on the defendants’ land. Both answers denied 
that Porter had made any entry on the plaintiffs’ tract, and pleaded the 
judgment in the former action as “res adjudicata of all matters and things 
involved in this action.” The defendants prayed fov an affirmative decla- 
ration that they owned the tract described in paragraph 1 of this state- 
ment. 

10. The present action was heard by Judge John J. Burney and a jury 
at the October Term, 1958, of the Superior Court of Pender County. The 
plaintiffs offered evidence at that time substantially different in material 
aspects from the testimony presented by them at the trial of the former 
action. They introduced an unbroken chain of deeds going back to 1884, 
which were sufficient in form to convey the tract of land described in 
paragraph 2 of this statement to them in fee simple. The plaintiffs 
undertook to prove that the true dividing line between that tract and the 
tract described in paragraph 1 of this statement was delineated on the 
earth’s surface by the marked white oak and the marked gums mentioned 
in paragraph 4 of this statement, and that their deeds, therefore, covered 
the disputed area of 30 acres. To this end, the plaintiffs did these things: 
First, they offered testimony tending to show that the “red oak near the 
run of Moore’s Creek” mentioned in the defendants’ deeds had long since 
vanished leaving no reliable trace of its former location; and, second, 
they called to the stand W, A. Gurganous, a legally disinterested witness, 
who testified that his father, W. M. Gurganous, one of those under whom 
the plaintiffs claim, resided upon and claimed the tract of land described 
in paragraph 2 of this statement during the boyhood of the witness; that 
Edmond Newton, under whom the defendants claim, resided upon and 
claimed the tract of land described in paragraph 1 of this statement at 
the same time; that there was then no dispute respecting the boundary 
between the two tracts; that Edmond Newton met the witness in the 
wooded area shortly before his death in 1907, and told the witness that 
he wanted to show him “the lines” because he was “getting old” and “old 
people” did not “live forever”; that Edmond Newton thereupon showed 
the witness the large marked white oak tree 138 feet east of Moore’s 
Creek and the succession of marked gum-trees, and said “this is the line 
between me and your father”; and that the witness had known “that line” 
ever since he was “a kid.” The plaintiffs offered other testimony indi- 
eating that during November, 1949, Porter entered upon the 24 acres of 
woodland in the disputed area, and cut and removed valuable timber 
growing upon them. The plaintiffs introduced adcitional evidence tend- 
ing to show that the plaintiffs and those under whom they claimed did 
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these things successively without cessation or interruption throughout the 
55 years next preceding Porter’s entry upon the disputed area: (1) That 
they resided upon the tract described in paragraph 2 of this statement; 
(2) that they cultivated substantial portions of the tract, including the 
6 acres embraced by the old clearings in the disputed area, in corn, cotton, 
tobacco, and other crops; (3) that they used the remaining portions of 
the tract, including the 24 acres of woodland in the disputed area, as 
sources for crossties, fuel, tar, and turpentine; (4) that they did these 
things openly and publicly to the knowledge of all persons in the vicinity 
under the claim that they owned the tract in fee simple under their deeds 
up to the exterior lines called for by those instruments; and (5) that they 
asserted that the true dividing line between the tract claimed by them and 
the tract described in paragraph 1 of this statement was delineated on the 
earth’s surface by the large marked white oak 138 feet east of Moore’s 
Creek and the succession of marked gums, 

11. When the plaintiffs had introduced their evidence and rested their 
case, Judge Burney allowed the motion of Porter and the defendants for 
a compulsory nonsuit, and entered judgment accordingly. The plaintiffs 
excepted and appealed, assigning the entry of the compulsory nonsuit 
as error, 


Rountree & Rountree and Wyatt FE. Blake for plaintiffs, appellants. 
Leon H, Corbett and Harry T. Fisler for defendants, appellees. 


Ervin, J. When the answers are read aright, they admit the plain- 
tiffs’ title to the tract of land described in paragraph 2 of the statement 
of facts. They merely put the actual location of the true dividing line 
between the plaintiffs’ land and the tract claimed by the defendants in 
issue by alleging, in essence, that the disputed area is covered by the deeds 
of the defendants rather than the deeds of the plaintiffs. This being true, 
it was not obligatory for the plaintiffs to offer evidence sufficient to estab- 
lish title by adverse possession or otherwise. But it was incumbent upon 
them to present testimony ample to show that the disputed area lies 
within the bounds of their tract. Wuleamson v. Bryan, 142 N.C. 81, 
55 S.E. 77. 

The true dividing line between the plaintiffs’ land and the tract claimed 
by the defendants is the defendants’ northern line, which is thus defined 
in their deeds: “Beginning at a red oak near the run of Moore’s Creek, 
running south 88 east 875 poles to a stake in the back line.” 

The plaintiffs assert with complete correctness that the disputed area 
necessarily lies within the bounds of their tract if the true dividing line 
is delineated upon the earth’s surface by the large marked white oak tree 
standing 188 fect east of Moore’s Creek and the succession of marked 
gum-trees, 
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The plaintiffs undertook to prove at the trial that the marked white 
oak and the succession of marked gums fix the actual location of the true 
dividing line upon the earth’s surface. To this end, the plaintiffs intro- 
duced evidence ample to establish these propositions: First, that the “red 
oak near the run of Moore’s Creek” called for by the defendants’ deeds 
had long since vanished from the earth leaving no reliable trace of its 
former location; and, second, that Edmond Newten, under whom the 
defendants claim, had declared, in substance, under the circumstances 
detailed by the witness W. A. Gurganous that the marked white oak and 
the succession of marked gums disclosed the actual location upon the 
earth’s surface of the dividing line between the land now owned by the 
plaintiffs and the tract now claimed by the defendants. 

This evidence is sufficient to support a finding by a jury that the dis- 
puted area lies within the bounds of the tract admittedly owned by the 
plaintiffs. As a consequence, it was error to nonsuit the action. 

To be sure, it may be argued with much force thet Edmond Newton’s 
statement falls short of the requirements of the exception to the hearsay 
rule which admits declarations concerning private boundaries, because 
it does not refer to a monument of boundary or a natural object called 
for in the deeds. Lumber Co. v. Triplett, 151 N.C. 409, 66 S.E. 3438; 
Bland v. Beasley, 140 N.C. 628, 53 S.E. 443. Be that as it may, the 
statement satisfies the requirements of the independent rule governing 
adimissions by predecessors in interest, which declares that “any statement 
by a person holding or claiming an interest in property, which could have 
been used against him in litigation over such interest, is admissible to the 
same extent and for the same purposes against parties claiming under 
him.” Stansbury on North Carolina Evidence, section 174. Under this 
independent rule, a declaration against interest made by a former owner 
of land during the time of his ownership respecting the location of the 
boundaries of the land is competent against one who claims under him any 
interest in the land acquired since the declaration was made. (ray v. 
Coleman, 171 N.C. 344, 88 S.E. 489; Byrd v. Spruce Co., 170 N.C. 429, 
87 S.E. 241; Ellis v. Harris, 106 N.C. 395, 11 S.E. 248; Cansler v. Fete, 
50 N.C. 424; Webb v. Hall, 18 N.C. 278. See, also, in this connection : 
Carr v. Bizzell, 192 N.C. 212, 1384 S.E. 462. 

In reaching the conclusion that it was error to nonsuit the action, we 
do not overlook the circumstance that the defendants pleaded the judg- 
ment jn the former action as “res adjudicata of all matters and things 
involved in this action,” or the fact that one of the two lawyers who repre- 
sented the plaintiffs at the trial made this statement to the presiding 
judge just before the entry of the nonsuit: “We will stand on adverse 
possession.” 
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The plea of res adjudicata is without merit for the very simple reason 
that the allegations, the evidence, and the merits of the present action are 
substantially different from the allegations, the evidence, and the merits 
of the former action. Hampton v. Spinning Company, 198 N.C. 235, 
151 S.E. 266. 

The trial judge should have ignored the statement of one of the plain- 
tiffs’ trial counsel to the effect that the plaintiffs would “stand on adverse 
possession” as a casual, hasty, or inconsiderate admission not binding the 
plaintiffs. Davidson v, Gifford, 100 N.C. 18, 6 S.E. 718. The statement 
was in irreconcilable conflict with the defendants’ admission of the plain- 
tiffs’ title, and the theory of the plaintiffs’ case. Moreover, it was repu- 
diated in express terms by the plaintiffs’ other trial counsel, 

The statement would not have warranted the compulsory nonsuit even 
if the answers of the defendants had denied the plaintiffs’ title to the land 
embraced by their deeds and thus compelled the plaintiffs to “stand on 
adverse possession.” The plaintiffs offered testimony on the trial of the 
present action tending to show that their deeds covered the disputed area. 
This testimony and the other facts in evidence would have sufficed to show 
that the plaintiffs and those under whom they claim had acquired title 
to the 80 acres in controversy by adverse possession under color of title 
for a period of seven years according to the statute embodied in G.S, 1-38 
had the answers of the defendants denied the plaintiffs’ title to the land 
embraced by their deeds. | 

For the reasons given, the compulsory nonsuit is 

Reversed. 


WESLEY G. HEATH vy. ALBERT T. KIRKMAN anp L. JOHN KIRBY. t/a 
KIRB’S SINEATH MOTOR COMPANY, ano WILLIAM ATKINS. 


(Filed 19 May, 1954.) 
1. Pleadings § 19b— 


If two or more causes of action are compounded in the complaint and 
not separately stated, demurrer should be sustained. G.S. 1-123, G.S. 1-127, 
Rule of Practice in the Supreme Court, No. 20 (2). 


2. Same— 


In this action to recover for personal injuries resulting from negligence, 
plaintiff alleged, in addition to the facts relied on as constituting the action 
for negligence, facts tending to show false arrest and malicious prosecu- 
tion as bearing on the issue of damages, but demanded no separate recovery 
therefor, iTeid: The complaint states but a single cause of action and the 
intimations of additional causes of action will be treated as mere embel- 
lishments and not germane to the cause of action stated, and therefore 
demurrer for misjoinder of causes is properly overruled. 
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3. Negligence § 16: Pleadings § 30— 

In this action to recover for negligent injury, allegations referring to the 
defendant driver of the vehicle by the nickname of “Wild Bill” and allega- 
tions by way of explanation as to how the driver acquired the nickname, 
unrelated to any allegations that defendant employers had knowledge that 
the driver customarily operated vehicles in a negligent manner and that 
they knowingly permitted him to operate the vehicle in question on the 
occasion referred to. were properly stricken upon motion. 


4. Automobiles § 283b— 


The owner of a motor vehicle who entrusts its operation to a person 
whom he knows, or by the exercise of due care should have Known, to be 
an incompetent or reckless driver, is liable for such person’s negligent 
operation of the vehicle upon the principle that the owner is negligent in 
entrusting its operation to such person. 


5. Same: Negligence § 16: Pleadings § 30— 

Where plaintiff alleges liability under the doctrine of respondeat supe- 
rior, and also alleges liability on the principle that defendant employers 
were negligent in permitting a person to drive their vehicle who was known 
by them to be an incompetent and reckless driver, the allegations as to the 
known recklessness of the driver are relevant if the allegations relating 
to respondeat superior are denied, and such allegations will not be stricken 
upon motion prior to the filing of an answer, since upon such motion 
the court will not attempt to chart the course of the trial. 


a 
w 


6. Damages § 6— 

A person who has been injured by the negligent act of another is entitled 
to recover all damages naturally and proximately resulting from the negli- 
gent act in suit, including, ordinarily, injuries resulting from delay in 
receiving proper medical treatment as well as injuries caused by unsuc- 
cessful medical treatment which tend to aggravate the damages for which 
the wrongdoer is responsible. 


7. Same: Negligence § 16: Pleadings § 30— 

In an action to recover for negligent injury, allegations tending to show 
circumstances in respect to where the injured plaintif€ was, and in respect 
to his physical condition from the time of his injury until the time he 
received proper medical treatment, may be competent for the purpose of 
establishing damages resulting from delay in receiving proper medical 
attention, but allegations tending to establish false arrest or malicious 
prosecution instigated by defendants, resulting in plaintiff being taken to 
jail after injury, should be stricken on motion as irrelevant to the cause 
of action for negligent injury. 


8. Same: Damages § 7— 


Punitive damages for personal injury depend upon the circumstances 
under which the injury was inflicted and not upon occurrences subsequent 
thereto, and therefore allegations relating to false arrest and malicious 
prosecution subsequent to the infliction of the injury cannot be germane 
to the issue of punitive damages. 
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Cross-aPPEALs by plaintiff and by defendants from Clarkson, J., 1 
March, 1954, Civil Term, of Gurtrorp., 

Civil action to recover damages for personal injuries. 

The gist of the allegations of the complaint may be stated as follows: 

1, Defendants Kirkman and Kirby, partners trading as Kirk’s Sineath 
Motor Company, owned and used as part of their business equipment a 
motor vehicle described as a wrecker, which was operated by their em- 
ployee, defendant Atkins, when answering service calls, 

2. On 12 December, 1952, about 10:30 P.M., plaintiff, who was unable 
to start his automobile, telephoned Kirk’s Sineath Motor Company, re- 
questing that they send someone to help him start his car, advising that 
he would be waiting at a designated service station. 

3. In response to plaintiff’s request, defendant Atkins “‘was sent” out, 
operating the wrecker, to aid plaintiff; and he so operated the wrecker as 
employee of his codefendants within the scope of his employment and in 
furtherance of his employers’ business. 

4. Plaintiff was standing near the front of the designated service sta- 
tion, plainly visible to defendant Atkins as he approached and turned into 
the service station “in a normal, ordinary manner”; and “while plaintiff 
remained standing where he was, the driver of the wrecker . . . suddenly 
and without warning to the plaintiff and at a time when the front of the 
wrecker was so close to the plaintiff that it was impossible for the plaintiff 
to move and avoid being struck, carelessly, negligently and recklessly 
turned the wrecker toward the plaintiff, struck him and knocked him 
down, severely injuring him .. .” 

5. As the proximate result of the wrongful conduct of defendants, 
plaintiff is entitled to recover compensatory damages in the amount of 
$146,155.70 and punitive damages in the amount of $10,000.00 The com- 
pensatory damages consist of medical, hospital, etc., bills and expenses of 
$4,830.70; loss of earnings of $3,825.00; prospective loss of earnings of 
$62,500.00; and pain and suffering, past, present and prospective, of 
$75,000.00. 

Other allegations of the complaint will be set forth in the opinion. 

Defendant, within the statutory time, moved to strike designated alle- 
gations of the complaint. Thereafter, also within the statutory time, 
defendants demurred to the complaint, specifying as ground for demurrer 
a misjoinder of parties and of causes of action and also a misjoinder of 
causes of action. The court below overruled the demurrer. Defendants 
excepted. The court below allowed the motion to strike in part and 
denied it in part. Plaintiff and defendants excepted to each adverse ruling. 

From the orders of the court below, implementing these rulings, both 
plaintiff and defendants appealed, assigning errors. 
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Hines & Boren and Smith, Sapp, Moore & Smith for plaintiff, appellee 
and appellant, 
Jordan & Wright for defendants, appellants and appellees, 


Bossirt, J. It is plain that the complaint states facts sufficient to 
constitute a cause of action for damages for personal injuries proximately 
caused by the negligence of defendants in operating the wrecker in such 
manner as to strike and injure plaintiff. 

If more than one cause of action is stated, the ecmplaint is subject to 
demurrer ; for there is no attempt to state separately more than one cause 
of action. In instances where plaintiff may unite in the same complaint 
two or more causes of action, each cause of action must be separately 
stated. G.S, 1-123. Demurrer is proper when it appears upon the face 
of the complaint that, “5. Several causes of action have been improperly 
united.” G.S. 1-127. The quoted provision has been considered fre- 
quently when demurrer has been interposed on the ground that two or 
more separately stated causes of action have been improperly united in 
the same complaint. It is equally applicable wher. a complaint alleges 
facts sufficient to constitute two or more causes of action but fails to state 
separately facts sufficient to constitute each cause of action. G.S, 1-128; 
Rule 20 (2), Rules of Practice in the Supreme Court, 221 N.C. 557; 
ee v. Coley, 229 N.C. 258, 49 S.E. 2d 648; Parker v. White, 200 N C. 

7, 75 S.E. 2d 615; Large v. Gardner, 938 N.C. 288, 77 8. E. 2d 617. 
a each separately stated cause of action must be ae within itself; 
and it is not permissible to incorporate by reference allegations set forth 
in another separately stated cause of action. Wrenn v. Graham, 236 N.C, 
719, 74 S.E. 2d 232; Alexander v. Brown, 236 N.C, 212, 72 S.E. 2d 522; 
Guy v, Baer, 234 N.C, 276, 67 S.E. 2d 47, 

In the words of Rodman, J., in Land Co. v. Beatty, 69 N.C. 329: “On 
examining the complaint we find that it does not profess to state more 
than one cause of action. If in fact it states two 1t would be demurrable, 
because it compounds and does not state them separately.” Wnless the 
contrary plainly appears, it will be assumed that a complaint that does 
not set forth separate statements of more than one cause of action is 
intended to allege a single cause of action and that intimations of other 
causes of action are mere embellishments and not germane to the cause 
of action constituting the heart of the complaint. 

“Tf there are several causes of action alleged, the cefendant may demur 
to each one separately, or he may demur to some and answer to the others, 
and if the demurrer should be sustained to any one cause it would not 
affect the others; but if a demurrer is interposed to the whole complait 
and any one of the causes of action is good, the demurrer will be over- 
ruled.” McIntosh, N. C. P. & P. 463, and cases cited. Insistence upon 
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separate statement of each cause of action is required in order to give 
practical effect to the defendant’s right to demur to one cause of action 
and answer another. 

It may be that the demurrer here was interposed as a precautionary 
measure, prompted by an apprehension that the court might consider that 
the complaint alleged facts sufficient, if deftly separated, to constitute two 
or more causes of action. But in our view, only one cause of action is 
alleged, namely, that stated above. Plaintiff, in his brief, states that the 
complaint “tends to prove a single, general right, one for injury to the 
person of the plaintiff.” The elements of compensatory damages alleged 
are such as proximately resulted from personal injuries inflicted upon 
plaintiff when struck by the wrecker. There being but one cause of 
action, the order of the court below overruling demurrer was correct. 

Upon consideration of the motion to strike, we restrict our discussion 
to what appear to be the more significant allegations. The applicable 
rules for our guidance are summarized by /ohnson, J., in Daniel v., 
Gardner, ante, 249, 81 S.E. 2d 660. 

Plaintiff, in paragraph IV, alleges: “That the defendant William 
Atkins, due to careless and reckless propensities well known to his em- 
ployers and co-defendants in the careless and reckless operation of motor 
vehicles and particularly the careless and reckless operation of the Kirk’s 
Sineath Motor Company wrecker, was and is known by the descriptive 
appellation and nickname, ‘Wild Bil’ Atkins.” From that point on, 
throughout the complaint, plaintiff, dropping all formality and reserve, 
repeatedly and familiarly refers to the defendant Atkins by use of the 
sobriquet, “Wild Bill.” A nickname may be appropriate or may have 
originated in jest. In any event, the incompetence or past recklessness of 
a person in respect of the operation of motor vehicles cannot be proven by 
evidence tending to show his nickname. 

We recognize the principle that the owner of a motor vehicle who 
entrusts its operation to a person whom he knows, or by the exercise of 
due care should have known, to be an incompetent or reckless driver, 
thereby becomes liable for such person’s negligence in the operation 
thereof; and in such case the liability of the owner is predicated upon 
his own negligence in entrusting the operation of the motor vehicle to 
such a person. 60 C.J.S. p. 1057, Motor Vehicles, sec. 481; 5 Am. Jur. 
696, Automobiles, sec. 355; Bogen v. Bogen, 220 N.C. 648, 18 S.E. 2d 162; 
McIlroy v. Akers Motor Innes, 229 N.C, 509, 50 S.E. 2d 530. This prin- 
ciple is applicable only when the plaintiff undertakes to cast lability 
on an owner not otherwise responsible for the conduct of the driver of 
the vehicle. But evidence of reputation for negligence or of acts of negli- 
gence on prior unrelated occasions is not competent to show that the 
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driver was negligent on the occasion of plaintifi’s injury. Robbins v. 
Alerander, 219 N.C. 475, 14 S.E. 9d 425. 

Paragraph IV is so phrased that the allegations thereof do not purport 
to state facts relevant in themselves but only by way of explanation of 
how the defendant Atkins, according to plaintiff’s allegations, acquired the 
nickname of “Wild Bill.” Apparently, the pleader’s zeal to put the label 
of “Wild Bill” on the defendant Atkins diverted him from alleging facts 
that might have been included, e.g., that the defendant Atkins, to the 
knowledge of his codefendants, had operated motor vehicles, including the 
wrecker, In a negligent and reckless manner, and that his codefendants 
knowingly permitted him to operate their said wrecker on the occasion 
referred to in the complaint. But paragraph IV must stand or fall as 
plaintiff has phrased it. As presently phrased, it was properly stricken 
from the complaint. 

However, we do not perceive that plaintiff has ,een prejudiced by the 
ruling, for there remains in the complaint, as subparagraph (d) of para- 
graph XII the allegations: “The defendants Albert T. Kirkman and 
L. John Kirby, trading as Kirk’s Sineath Motor Company, were negligent 
in having and retaining in their employ William Atkins and entrusting 
to him the operation of their wrecker, knowing of his reckless habits and 
disposition in the operation of motor vehicles generally and of their 
wrecker in particular.” 

The allegations of the complaint are explicit to the effect that Atkins 
on the occasion of plaintiff’s injury was acting within the scope of his 
employment by his codefendants and in furtherance of their business. 
Of course, we cannot assume that such allegations of agency will be ad- 
mitted when answers are filed. If admitted, the liability of the defendant 
employers would rest upon respondeat superior; and subparagraph (d) 
of paragraph XII would become irrelevant and prejudicial and should 
be stricken upon motion then made, On the other hand, if the allegations 
invoking respondeat superior are denied, the plaintiff should be allowed 
to amend his complaint so as to allege additional ultimate facts, such as 
indicated above, in conformity with the theory of liability sct forth in 
subparagraph (d) of paragraph XII. 

Plaintiff, in paragraph VIII, alleges, in part: “Plaintiff requested, 
and... Atkins... agreed, to go to a nearby filling station... to 
telephone for help, the plaintiff requesting . . . to call for an ambulance. 

“, . Atkins did not call for an ambulance but immediately reported 

. the occurrence to Kirk’s Sineath Motor Company, ... that, pur- 
suant to the telephone report from... .\tkins, the representative of 
... Kirk’s Sineath Motor Company called the North Carolina State 
Highway Patrol and requested that they go to the scene where plaintiff 
lay injured. 
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“Within about 15 minutes the State Patrol automobile arrived and the 
two men, Patrolman Boone and Patrolman Moore, were advised by the 
plaintiff that the wrecker had struck him and that he was seriously in- 
jured and requested that they take him to the hospital; the information 
to the State Patrolman and the request that he be carried to the hospital 
were in the presence of . . . Atkins; the two State Patrolmen thereupon 
raised the plaintiff, helped him into their vehicle and started into Greens- 
boro, North Carolina.” 

Then follow extended allegations as to conversations and transactions 
between plaintiff and the officers, the substance being that the officers 
took him to the city jail in Greensboro rather than to a hospital and that 
he remained in jail until taken to a hospital the following morning. 

Plaintiff, in paragraph IX, alleges: “Plaintiff was charged, by war- 
rant, with public drunkenness. Plaintiff believes and alleges that the 
charge was instigated and, therefore, instituted by defendants. That the 
charge was maliciously made by the defendants and was without probable 
cause and for the ulterior purpose of covering up the wrongful conduct 
and negligent and reckless action of ‘Wild Bill’ Atkins in causing plain- 
tiff’s injury as hereinbefore and hereinafter alleged; that plaintiff was 
later tried in the Municipal-County Court of Greensboro on the charges 
and found not guilty.” 

Plaintiff does not allege that he received any new injury on account 
of any of the circumstances narrated in the allegations quoted above, 
When stripped of allegations of evidential facts, as distinguished from 
ultimate facts, the allegations relevant to plaintiff’s cause of action tend 
to show delay in receiving proper medical treatment for his injuries. To 
the extent that plaintiff attempts to graft on his stated cause of action 
allegations of complicity in relation to his arrest, imprisonment and 
prosecution, these are not germane to the cause of action presently before 
the court. If entitled to recover at all, plaintiff is entitled to recover all 
damages naturally and proximately caused by the injuries inflicted upon 
him by the defendants in the operation of the wrecker. Evidence tending 
to show certain circumstances in respect of where he was and in respect 
of his physical condition from the time he was injured until he received 
proper medical treatment would be competent. However, the competency 
of evidence, on direct and on cross-examination, cannot be determined 
with precision until the defendants have answered and the evidence is 
developed. Explanation of what oecurred during the delay would throw 
light upon whether plaintiff received new injuries inflicted by other per- 
sons and hence bear upon the subject of proximate cause of his damages. 
These are evidential matters and not ultimate facts. But the liability of 
the defendants, if any, does not spring from these intervening events. It 
began and remains on the basis of consequential damages for injuries sus- 
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tained by plaintiff when struck by the wrecker; and if delay in receiving 
proper medical treatment aggravated his injuries the defendants are ac- 
countable on the basis of damages naturally and proximately resulting 
from the tortious conduct upon which the suit is grounded. Injuries 
resulting from delay in receiving proper medical treatment as well as 
injuries caused by unsuccessful medical treatment ordinarily tend to 
aggravate the damages for which the wrongdoer is responsible. Lane v. 
R.A. 192 N.C, 287, 184 $.E. 855, 51 A.L.R. 1114; Bost v. Metcalfe, 219 
N.C. 607, 14 S.E. 2d 648. 

ll of the elements of compensatory damages plaintiff seeks to recover 
are comprehended by the oft stated rule as to the measure of damages in 
personal injury cases based on negligence. Ledford v. Iamber Co., 188 
N.C. 614, 112 S.E. 421. 

The allegations quoted from paragraphs IX and X are irrelevant and 
prejudicial and should have been stricken. If plaintiff has a cause of 
action for false arrest, malicious prosecution or otherwise springing from 
facts suggested by these allegations, he may bring an independent action 
therefor. In this action, the allegations tend only to divert attention from 
the real issues and generally to confuse rather than clarify the issues and 
trial. 

The appeal does not present the question as to the sufficiency of the 
allegations to warrant submission of an issue of punitive damages. Suffice 
it to say, decision of this question depends upon the circumstances giving 
rise to the alleged cause of action and not upon what occurred subsequent 
to the infliction of the personal injuries, 

The result is: Upon plaintiff’s appeal: The portion of the order of the 
court below striking allegations from the complaint is affirmed. Upon 
defendants’ appeal: The order of the court below overruling defendants’ 
demurrer is affirmed. The part of the order of the court below denying 
defendants’ motion to strike is reversed and the challenged allegations are 
stricken, except as to subparagraph (d) of paragrapa AIT; and in respect 
to said subparagraph (d) the order of the court below 1s affirmed. 

Plaintiff’s appeal: Affirmed. 

Defendants’ appeal: Affirmed in part, reversed in part. 
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STATE v. NICK BOURNAIS. 
(Filed 19 May, 1954.) 
1. Automobiles § 28e— 


Evidence held sufficient to support verdict of guilty of manslaughter 
based upon culpable negligence in operation of automobile. 


2. Automobiles § 28f: Homicide § 27e— 


In a prosecution for involuntary manslaughter, an instruction to the 
effect that defendant would be guiity if he killed a human being without 
intent in doing a lawful act “in an unlawful manner,” rather than “in a 
culpably negligent manner,” Aeld not to constitute prejudicial error when 
in other portions of the charge the court painstakingly distinguishes be- 
tween civil and criminal negligence, and instructs the jury that the unin- 
tentional violation of safety statutes not involving actual danger to life, 
limb, or property would not constitute culpable negligence unless such 
violation was reckless or in wanton disregard of the safety and rights of 
others. 


3. Criminal Law § 81c (2)— 


An exception to an excerpt from the charge will not be sustained when 
the charge is free from prejudicial error when construed contextually. 


AppraL by defendant from Armstrong, J., October Criminal Term, 
1953, of GuiLrorp (Greensboro Division). 

This is a criminal prosecution tried upon a bill of indictment charging 
the defendant with manslaughter. The charge arose out of the defend- 
ant’s alleged operation of an automobile in a culpably negligent manner, 
resulting in the death of one Henry M. Smith. 

The evidence of the State tends to show the following facts: The acei- 
dent oceurred about noon on 17 March, 1953, on Highway No. 421, near 
Moriah Methodist Church, south of Greensboro, as a result of a collision 
between an automobile driven by the defendant and one driven by Henry 
M. Smith. Smith died two days later of injuries received in the collision, 
and William Earl Stowers, a passenger in the defendant’s car, was 1n- 
stantly killed. 

Smith was traveling south in his Plymouth ear on his right-hand side 
of the highway at a speed of approximately 35 miles per hour, when his 
car was struck by the defendant’s automobile which was traveling north 
at a speed of approximately 60 or 70 miles an hour. Immediately before 
the collision, the two right wheels of defendant’s car had been off the 
pavement for a distance of approximately 238 feet, and when it cut back 
on the pavement it skidded sideways across the highway a distance of 
about 50 feet and hit the Smith car. One witness testified the defendant’s 
car “just seemed to leap across the road and hit the Smith car.” Another 
testified that defendant’s Pontiac hit Mr. Smith’s Plymouth, “turned it 
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right up on the back end and around to the right . . . and the Pontiac 
just Jumped. It was off the ground after it hit Mr. Smith’s car for, it 
looked like, 20 fect, or close to it.” The defendant’s Pontiac car came to 
rest some 15 or 20 feet from the road in a ravine about six feet deep, on 
the defendant’s left-hand side of the highway. 

According to the testimony of a highway patrolman, who reached the 
scene a few minutes after the accident, the right wheels of defendant’s 
ear began to skid on the dirt shoulder of the highway 106 yards south of 
the point where it came to rest; that the car cut back on the paved road a 
distance of approximately 80 feet south of the point where it came to 
rest; that after the car cut back on the pavement there were four skid 
marks across the road; that the skid marks on the road and the dirt shoul- 
der of the road were traceable from the defendant’s car for a distance of 
318 feet; that at the point where the defendant’s car cut back on the paved 
road, the shoulder and the pavement were approxunately level. 

The defendant testified that he was driving his car about 50 miles an 
hour and had a flat tire; that he was 50 or 60 feet from the Smith ear 
when he applied his brakes; that he lost control of the car when he stepped 
on the brakes and the right side of his car struck the Smith car; that he 
was going sideways when he hit the Smith ear. 

From a verdict of guilty and the sentence imposed pursuant thereto, 
the defendant appeals, assigning error. 


Attorney-General McMullan and Assistant Attorney-General Bruton 
for the State. 
Rose & Sanford and Stacy Weaver, Jr., for defendant, appellant. 


Denny, J. The defendant does not challenge the sufficiency of the 
evidence to carry the case to the jury. In fact, there is ample evidence to 
support the verdict. S. v. Huggins, 214 N.C. 568, 199 S.E. 926; S. v. 
Landin, 209 N.C. 20, 182 S.E. 689; 8S. ». Palmer, 197 N.C. 135, 147 S.E. 
817; 8. v. Gray, 180 N.C. 697, 104 8.1. 647; S. v. McIver, 175 N.C. 761, 
94 S.E. 682. However, he does except to and assign as error numerous 
portions of his Honor’s charge to the jury, among them being the follow- 
ing: “In connection with this charge of involuntary manslaughter, .. . 
the Court instructs you that there are two types of manslaughter in North 
Carolina: voluntary and involuntary. Now, you are concerned in this 
case only with involuntary manslaughter; and the Court charges you that 
the crime of involuntary manslaughter for which this defendant is being 
tried as defined at the common law is the killing of a human being by 
another human being in doing some unlawful act not amounting to a 
felony nor likely to endanger human life and without intent to kill, or 
where one kills another without intent to hill in doing a lawful act in an 
unlawful manner.” (Italics ours.) 
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The gravamen of the defendant’s challenge to the correctness of the 
above instruction is hmited to the portion thereof we have italicized. 

The elements embraced in involuntary manslaughter as defined at 
common law are set out in S. v. Satterfield, 198 N.C. 682, 153 S.E. 155, 
in the following language. “This offense consists in the unintentional 
killing of one person by another without malice (1) by doing some unlaw- 
ful act not amounting to a felony or naturally dangerous to human life; 
or (2) by negligently doing some act which in itself is lawful; or (3) by 
negligently failing or omitting to perform a duty imposed by law.” The 
Court said this definition “includes unintentional homicide .. . from 
the performance of a lawful act done in a culpably negligent way, and 
from the negligent omission to perform a legal duty.” 

In the above case, the State relied upon the alleged breach of the statute 
which requires a motorist traveling on a servient highway to stop before 
entering a dominant highway. Public Laws of 1927, Chapter 148, section 
21, now codified as G.S, 20-158. The statute, however, contains a provi- 
sion to the effect that no failure so to stop before entering the dominant 
highway “shall be considered contributory negligence per se in any action 
at law for injury to person or property . . .” The Court conceded there 
was ample evidence of Satterfield’s disregard of the statute and that his 
failure to obey the law was the negligent omission of a legal duty, citing 
Ledbetter v. English, 166 N.C. 125, 81 S.E. 1066, but held that mere 
proof of the failure of the defendant to obey this statute was insufficient 
to warrant his conviction; that to hold a person criminally responsible 
for a homicide his act must have been a proximate cause of the death. 
Whereupon the Court held the moticn to dismiss should have been 
granted. 

We concede that in the present case it would have been appropriate and 
required less explaining as to what was meant by “doing a lawful act in 
an unlawful manner,” if the court in lieu of using the words “in an un- 
lawful manner,” had used the words “in a culpably negligent manner.” 
S. v. Satterfield, supra; S. v. Stansell, 208 N.C, 69, 164 S.E. 580. See 
also S. v. Cope, 204 N.C. 28, 167 S.E. 456, where the late Chief Justice 
Stacy collected and classified the decisions applicable to negligence gen- 
erally, including criminal or culpable negligence. But, in other parts of 
the charge, his Honor pointed out clearly the distinction between those 
statutes, the unintentional violation of which would not constitute culpa- 
ble negligence, and those the violation of which would constitute such 
negligence. He likewise pointed out the difference between the uninten- 
tional violation of the common law rules of the road and the willful and 
wanton violation of such rules. For example, in this eonnection, his 
Honor charged the jury as follows: “. . . we have in North Carolina a 
number of rules and regulations which govern the operation of motor 
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vehicles on our public highways. Some of them are statutory laws en- 
acted by the Legislature of this State for the protection of the life and 
limb of those who travel and use our highways commonly known and 
referred to as the motor vehicle laws. Then we have other rules which 
are known as common law rules . . . which today govern the operation 
of motor vehicles on our public highways. The Court charges you that 
the violation of these rules and regulations, whether done intentionally or 
otherwise, is in most instances negligence, that is, constitutes actionable 
negligence, and renders one civilly liable for damages if the violation 
proximately results in some injury or damage or death to another. On 
the other hand, members of the jury, I want you. to clearly understand 
that the violation of these rules and regulations, whether statutory or 
common law—with the exception of the reckless driving statute, this is 
General Statutes of North Carolina, Section 20-140, and will be read and 
explained to you—which do not involve actual danger to life, limb or 
property, would not perforce, that 1s by force, of itself constitute criminal 
or culpable negligence such as this defendant is charged with. On the 
other hand, . . . I want you to clearly understand this: An intentional, 
willful or wanton violation of a statutory or common law rule or regula- 
tion designed for the protection of human life or limb or both, which 
proximately results in injury or death, is eulpable neghgence ... On 
the other hand, members of the jury, the Court wants you to clearly 
understand this: An unintentional violation, that 1s, where a person does 
not iitend to violate a statutory or common law rule of the road unaccom- 
panied by recklessness or probable consequences of a dangerous nature, 
when tested by the rule of reasonable prevision—hat means foresight— 
is not such as imports criminal or culpable negligence.” The distinetion 
between negligence that would and negligence that would not be culpable 
was emphasized throughout the charge and in our opinion, when it is 
considered contextually, as it must be, it contains no prejudicial error. 
S. 2, Davis, 223 N.C. 117, 383 S.E. 2d 623; S. v. Hunt, 2238 N.C. 178, 
25 S.F. 2d 598; 8. v. Smith, 221 N.C, 400, 20 8.E. 2d 360; S. ». Elmore, 
212 N.C, 531, 193 S.E. 713. 

The above assignment of error forms the basis of the defendant’s re- 
maining exceptions and assignments of error. Therefore, in view of the 
conclusion we have reached, none of them should be sustained. 

The charge of the court, when considered in its entirety, stated the 
applicable rules of law substantially in accord with the decisions of this 
Court. S. v. Smith, 238 N.C. 82, 76 S.E. 2d 3638; 8S. v. Swinney, 231 
N.C, 506, 57 S.E. 2d 647; 8. v. Hough, 227 N.C. 596, 42 S.E. 2d 659; 
S. uv. Cope, supra; S. v. Gash, 177 N.C. 595, 99 S.E. 337, 

In the trial we find 

No error. 
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CARLISLE THOMPSON anp ED GALLOWAY v. JAMES B. FOSTER anp 
Wire, JO GRAHAM FOSTER. 


(Filed 19 May, 1954.) 
1. Brokers § 10— 


Plaintiff prokers’ complaint held sufficient to state a cause of action to 
recover commissions on the theory of quantum meruit upon allegations that 
defendant owners listed their property for sale at a stipulated price net to 
them, with the brokers to receive as commissions any amount in excess of 
the stipulated price which they could obtain for the property, and that 
plaintitf brokers obtained a prospect willing to pay a sum in excess of the 
stipulated price, but that through no fault of their own plaintiffs were 
prevented from effecting the sale because the owners took negotiations 
into their own hands and sold to plaintiffs’ prospect for the stipulated 
price. 


2. Pleadings § 15— 


Upon demurrer, the allegations set out in the complaint will be taken as 
true, and liberally construed in favor of the plaintiffs. 


AppeaL by plaintiffs from Rudisil/, J., at 1 February, 1954, Regular 
Civil Term of MrecxLensure. 

Civil action by real-estate brokers to recover compensation for services 
as alleged procuring cause of sale of land, heard below on demurrer to the 
complaint for failure to state facts sufficient to constitute a cause of 
action. 

These in summary are the pertinent allegations of the complaint: 

1, That at the times mentioned the plaintiffs were duly authorized 
real-estate brokers, registered as such, in Charlotte, North Carolina. 

2 and 8. That at the times referred to the defendants, husband and 
wife, owned a certain tract of land located on East Boulevard in the City 
of Charlotte on which is situate a 13-unit apartment house. 

4. That in the latter part of March, 19538, the plaintiffs met with the 
defendant James B. Foster, by appointment, at his home, at which time 
they were advised by Foster that he and his wife were desirous of selling 
their apartment property “for the sum of $50,000 net to them,” and 
authorized the plaintiffs to procure a purchaser therefor on such basis. 

5. That the plaintiffs thereupon entered into an extensive advertising 
campaign for the sale of the property and worked diligently to procure a 
purchaser. They received from one prospect an offer in the amount of 
$48,000. This offer was submitted to and refused by James B. Foster. 
Thereafter, on 18 May, 19538, one J. D. Crowder came to the plaintiffs’ 
office in response to their advertisement for sale of the property in The 
Charlotte Observer of Sunday, 17 May, 1953. Crowder, after being 
shown the apartment property, stated he had some property on South 
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Boulevard which Lance, Inec., wanted to purchase but that he thought the 
long-term capital gain might prevent him from selling this property 
unless Lance, Inc., could trade some other property to him for it, the gain 
in such event under the provisions of the Internal hevenue Code not being 
recognized for income tax purposes. 

6. Thereafter the plaintiffs saw Crowder several times with reference 
to the property. 

7. In August, 1953, the plaintiffs talked with James B. Foster and 
told him the only two prospects to whom the property might be sold were 
the person whose offer of $48,000 had been refused in May, and J. D. 
Crowder, “who was quite interested in the purchase of the property but 
wanted to work out a three-way trade and had not made a eash offer 
therefor.” 

8. On 12 September, 1953, the plaintiff Carlisle Thompson called 
James B. Foster for an appointment to show the property to a third pros- 
pect. At that time Foster “told ... Thompson... he had a man who 
would pay him $55,000 any time he agreed to sell and that he did not 
know whether he wanted to sell the property or not; .. .” Upon ques- 
tioning, the defendant Foster told the plaintiff Thompson that the person 
who would pay $55,000 for the property was J. D. Crowder. Whereupon, 
the plaintiff Thompson told the defendant James DB. Foster again that 
Crowder was plaintiffs’ prospect, but that he wanted to work out a three- 
way trade for his South Boulevard property. Te plaintiff Thompson 
further told “James B. Foster at that time that the plaintiffs would expect 
compensation from the defendants for their services on any sale of the 
property by the defendants to . . . Crowder.” 

9. That thereafter J. D. Crowder and the defer.dants agreed upon the 
sale of the property and in pursuance of the agreement deeds were exe- 
cuted as follows: 

(a) On 28 September, 1953, the defendants conveyed to J. D, Crowder 
the apartment property, and on the same day Crowder and wife conveyed 
to the defendants the property on South Boulevard. The deeds, as re- 
corded in the Public Registry of Mecklenburg County, show revenue 
stamps indicating a sale price in each instance of $10,000. 

(b) On 29 September, 1953, the defendants by deed recorded in the 
Public Registry of Mecklenburg County conveyed to Lance, Inc., the 
property on South Boulevard which they had acquired from Crowder and 
wife, the revenue stamps on the deed indicating a sale price of $50,000. 

10. As a result of the three-way transaction, “the property of the 
defendants was exchanged for property of ... J. D. Crowder, and the 
defendants . . . received $50,000 from the sale of the property which 
had been conveyed to them by . . . Crowder and wife...” 
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11. That the plaintiffs commenced the negotiations with J. D. 
Crowder; that pending the negotiations, James B, Foster, unknown to 
plaintiffs, took the negotiations into his own hands and completed them 
and agreed with Crowder to enter into a three-way transaction with him 
and with Lance, Inc.; that in consequence, the defendants exchanged the 
apartment property with Crowder for the property he owned on South 
Boulevard and immediately sold the latter to Lance, Inc., thereby procur- 
ing $50,000 for their apartment property which had been placed in the 
hands of the plaintiffs for sale. 

12. (Omitted as not being pertinent to decision. ) 

13. That the defendants had authorized the plaintiffs to sell the apart- 
ment property “for $50,000 net to them, agreeing to pay the plaintiffs 
... for their services .. . any sum in excess of $50,000; .. .” 

14 and 15. That the plaintiffs were the procuring cause of the defend- 
ants’ sale, and their services were worth $2,500, 5% of the purchase price 
received by the defendants; that the defendants are indebted to the plain- 
tiffs in that amount, for which demand has been made and payment 
refused. 

The trial court entered judgment sustaining the demurrer and dismiss- 
ing the action. From the judgment so entered, the plaintiffs appealed. 


ITenry E, Fisher and Lelia M, Alexander for plaintiffs, appellants. 
Kennedy, Kennedy ¢: Hickman for defendants, appellees, 


Jounson, J. The brokerage contract or listing here in suit does not 
purport to have conferred on the plaintiffs the exclusive right to sell the 
defendants’ property. Therefore, the legal principles involved will be 
stated and discussed, and should be interpreted, against that factual back- 
ground. See 8 Am. Jur., Brokers, Sections 57 and 192. 

Ordinarily, where property is listed with a broker for sale at a stipu- 
lated price, out of which the broker’s compensation is to be paid, and a 
sale is effected through the broker as a procuring cause, he is entitled to 
compensation, even though the final negotiations be conducted by the 
owner, who in order to make a sale accepts a price not exceeding or less 
than that stipulated to the broker, the theory being that the owner waives 
the stipulation regarding the price, and this being so, the law will not 
allow the owner of property sold to reap the benefits of the broker’s labor 
without just reward. Therefore, in such case recovery may be had upon 
quantum merutt, Lindsey v. Speight, 224 N.C, 453, 21 S.E. 2d 371; 
Trust Co. v. Goode, 164 N.C. 19, 80 S.E. 62; Martin v. Holly, 104 N.C, 
36,10 S.E, 83; 8 Am. Jur., Brokers, Sections 172 and 190; Annotations: 
43 A.L.R. 1103, 1104; 128 A.L.R. 430. 
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However, if the broker’s contract provides for a stipulated net price 
to be paid the owner, with the broker’s compensation being contingent 
upon payment out of whatever sum, if any, he is able to obtain for the 
property over and above the fixed sum to be obtained by the owner, the 
broker may not recover when the owner sells at the stipulated net price, 
or less, to a person to whom the broker first shows the property, unless 
the broker is able to show (1) that he was a procuring cause of the sale 
in the sense that he first called the purchaser’s aztention to the property 
and started the negotiations which culminated ir. the sale, and (2) that 
he, the broker, was prevented by fault of the owner from making a sale 
at a sum in excess of the stipulated net price. See § Am. Jur., Brokers, 
Sec, 190, p. 1102; Annotations: 48 A.L.R. 11038, 1111 et seqg., and 9 
A.L.R. 1194. See also Afallonee v. Young, 119 N.C. 549, 26 S.E. 141; 
Holcomb wv. Stafford, 102 Minn. 2338, 118 N.W. 449; Ball v. Dolan, 21 
S.D. 619, 114 N.W. 998; Gilmore v. Polio, 165 Mich. 633, 181 N.W. 105; 
Karr v, Moffett, 105 Kan. 692, 185 P. 890. 

In Holcomb v, Stafford, supra, the broker was to receive as his com- 
pensation all he could obtain for the property above $500. The property 
was afterwards sold by the owner to the broker’s customer for that sum. 
On conflicting evidence the trial court found that the purchaser at all 
times refused to pay more than $500. The Court said: “Here the broker 
was entitled to the excess over and above the net price to the owner, and 
he was not entitled to a commission, except on procuring a purchaser 
ready, able, and willing to pay more than that price.” 

In Gilmore v. Bolio, supra, the defendant authorized the plaintiff to 
sell property for $1,400 net to defendant, and the prospective purchaser 
introduced by the plaintiff broker refused to buy on those terms, but about 
six weeks later purchased from the defendant for $1,300. Held, that the 
plaintiff was not entitled to recover, his right to compensation being 
dependent upon his ability to obtain a purchaser for a greater sum than 
$1,400. 

Similarly, under the terms of the contract in the case at hand the plain- 
tiffs’ right to compensation was dependent upon heir ability to obtain a 
purchaser for a sum greater than $50,000. They have alleged in substance 
that the defendants, after being advised that J. D. Crowder was a pros- 
pect, took over the negotiations with him, and that the defendants, after 
being offered $55,000 by Crowder, never theless closed the deal with him 
at $50,000. 

These crucial allegations, with others set out in the complaint, when 
taken as true and liberally construed in favor of the plaintiffs, as is the 
rule on demurrer (Scott v. Veneer Co., ante, 73, top p. 77, 81 S.E. 2d 
146), are sufficient to state a cause of action against the defendants on the 
theory that the plaintiffs were the procuring cause of the sale in the 
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sense that Crowder was their Initial prospect and that they were prevented 
by fault of the defendants from making a sale at a sum in excess of the 
stipulated net price of $50,000. This overthrows the demurrer. The 
judgment below is 

Reversed. 


STATE v. CHARLES GALES. 


(Filed 19 May, 1954.) 
1. Criminal Law § 56— 
Defects or irregularities in the drawing or organization of the grand 
jury may not be presented by motion in arrest of judgment. 


2. Indictment and Warrant § 12— 


Motion to quash the indictment as a matter of right on the ground of 
defect or irregularity in the drawing or organization of the grand jury 
must be made before arraignment and plea; such motion made after plea 
is addressed to the discretion of the court; after the petit jury is sworn 
and impaneled, the court has no discretionary power to entertain such 
motion. 


3. Grand Jury § 2: Statutes § 12— 

A Publie-Local law providing for rotating grand juries in a designated 
county and repealing a part of a foriner law on the subject (Chapter 465 
Public-Loeal Laws 1935; Chapter 104 Public Laws 1923), was in force on 
the effective date of the General Statutes, but through inadvertence was 
overlooked and the repealed statute was incorporated in the General Stat- 
utes (G.S. 9-25). Held: The Public-Local law remains in effect. G.S. 
164-7. 


4. Homicide § 17—- 


Testimony to the effect that defendant had intentionally assaulted the 
deceased, inflicting personal injuries, on an occasion antedating the fatal 
assault, held competent as bearing on intent, malice, motive, premeditation, 
and deliberation on the part of defendant. 


5. Criminal Law § 78d (3): Trial § 15— 
A defendant waives objection to the unresponsive part of the answer of 
a witness by failing to make a specific motion to strike out that particular 
part. 
6. Homicide § 25— 
Evidence in this case held sufficient to be submitted to the jury on the 
question of defendant’s guilt of murder in the first degree. G.S. 14-17. 


Appeal. by prisoner from Clifton L, Moore, J., and a jury, at January 
Term, 1954, of Hoxr. 

Criminal prosecution upon an indictment charging the prisoner with 
the first degree murder of his wife. 
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The State’s evidence gave this version of the heart-rending tragedy: 

1. The prisoner, Charles Gales, and the deceased, Lucille Gales, were 
husband and wife. They maintained a home for themselves and their 
small children upon a farm in Jfoke County, where he pursued the calling 
of a tenant farmer. 

2. The prisoner beat his wife several times during the year of the 
homicide. He was twice arrested and tried for so doing upon warrants 
issued by the Recorder’s Court of Hoke County az her instance. At the 
first trial, which occurred in May, 1953, he was convicted and sentenced 
to a term on the roads; and at the second trial, which took place four or 
five days before the homicide, he was acquitted because his wife retracted 
in open court the matters stated in the criminal complaint upon which 
the warrant had been issued. 

3. While he was confined in jail awaiting his second trial, the prisoner 
declared that “if his wife put him in jail any more, he was going to 
kill her.” 

4, After the midday meal on 1 October, 1953, the prisoner laid violent 
hands upon his wife and threatened “to kill . . . his oldest boy and... 
her.” 

5. The wife thereupon left the family dwelling, where this assault 
occurred; dispatched a neighbor to inform the jadge of the Recorder’s 
Court of the prisoner’s conduct and threat; and repaired to a cotton patch, 
where she and the children undertook to pick cotton, 

6. The prisoner followed his wife to the cotton patch, and charged her 
with having “sent for the law.” When she denied the charge, he informed 
her that “he was leaving” and requested her to “go to the house with him 
and help him pack his clothes.” She “said she was not going” because 
“he wanted to take her up there and fight her.” 

7. The prisoner afterwards confessed that he had determined to kill his 
wife before he went to the cotton patch, and that he sought to induce her 
“to go to the house with him” so he could kill her out of the sight of the 
children. 

8. When his wife refused to accompany him, the prisoner went to the 
house, and armed himself with the detached barrel of a double-barreled 
shotgun. 

9. The prisoner returned to the cotton patch with this weapon. His 
wife attempted to flee. He outran her, felled her, and beat her with the 
shotgun barrel until her brains exuded from her crushed skull and she 
died. He then kicked her lifeless body, and exclaimed: “Now, you damn 
bitch. I know you are dead.” 

10. The prisoner departed from the scene of tae slaying at this june- 
ture. Several hours later he surrendered to peace officers who were 
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searching for him. He told the officers that he had killed his wife. They 
asked him whether he meant to kill her. He replied: “I sure did.” They 
asked him whether he knew his wife was dead when he quit beating her. 
He responded: “If I had not, I would have still been beating her.” 

11. The prisoner was a normal man at the times mentioned in para- 
graphs 3, 4, 5, 6, 7, 8, 9, and 10. Moreover, “the did not give any appear- 
ance of being drunk or under the influence of anything.” 

The prisoner offered evidence to the effect that “he did not play with 
other children” during his childhood; that “he was always slow in his 
learning,” and for that reason did not advance beyond the fourth grade 
in school; that his mother died by her own hand in a fit of mental 
depression, and one of his uncles suffered at times from insanity; that he 
suffered a head-injury in a fall after attaining his maturity, and was not 
“in his right mind at times”; that four days before the date named in 
the indictment, he obtained 16 capsules from a drug store on the preserip- 
tion of his physician for “congestion in the head” incident to a cold; that 
each of these capsules contained one-fourth of a grain of codeine, an 
alkaloid obtained from opium; that he took “6, 7, 8, or a handful” of 
these capsules at the same instant for the purpose of destroying himself 
while his wife and children were in the cotton patch picking cotton; and 
that he became unconscious a few minutes later and had no knowledge of 
anything that happened from that time “until he woke up... in the 
woods” just before he allegedly surrendered to the peace officers. 

The trial judge charged the jury that it could return one of these 
verdicts: (1) Guilty of murder in the first degree; (2) guilty of murder 
in the first degree with recommendation that the punishment be imprison- 
ment for life in the State’s prison; (3) guilty of murder in the second 
degree; (4) guilty of manslaughter; or (5) not guilty. 

The jury returned a verdict finding the prisoner guilty of murder in 
the first degree, but did not recommend that his punishment should be 
imprisonment for life in the State’s prison. The trial judge entered judg- 
ment that the prisoner suffer death by the administration of lethal gas, 
and the prisoner excepted and appealed, assigning errors. 


Attorney-General McMullan and Assistant Attorney-General Moody 
for the State. 
H.W. B. Whitley for the prisoner. 


Ervin, J. The prisoner asserts by his assignments of error that the 
trial judge erred in denying his motion to quash the indictment, in admit- 
ting certain testimony of the State’s witness Gurney R. Lane, in refusing 
to withdraw from the petit jury the question of first degree murder, in 
charging the petit jury, in disallowing his motion for a vacation of the 
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verdict and a new trial, in overruling his motion in arrest of judgment, 
and in entering judgment. 

The indictment was returned at the November Term, 1953, of the 
Superior Court of Hoke County by the grand jury of eighteen members, 
nine of whom were drawn at that term and nine of whom were drawn 
at the previous April Term. 

After pleading “not guilty” to the charge, the prisoner moved to quash 
the indictment on the ground that the grand jury was drawn and organ- 
ized in violation of this provision of G.S. 9-25: “At the April term of 
superior court held for the county of Hoke a grand jury shall be drawn, 

. and it shall serve until the following April term, Hoke superior 
court.” ITe undertook to raise the same point a second time subsequent 
to the verdict by his motion in arrest of judgment. 

An objection to an indictment based on defects or irregularities in the 
drawing or organization of the grand jury must be taken by a motion to 
quash the indictment. G.S. 9-26; Aller v. State, 237 N.C. 29, 74 S.E. 
2d 513. It cannot be urged in arrest of judgment. S. v. Sears, 61 N.C. 
146. The motion to quash must be seasonably made. These rules regu- 
late the time for the motion: (1) An aceused may make the motion to 
quash the indictment as a matter of right up to the time when he is 
arraigned and enters his plea; (2) the presiding judge has the disere- 
tionary power to permit the accused to make the motion to quash the 
indictment as a matter of grace after his plea is entered and until the 
petit jury is sworn and impaneled to try the case on its merits; and (3) 
the presiding judge has no power to entertain a motion to quash the indict- 
ment at all after the petit jury is sworn and impaneled to try the case 
on its merits. An aecused waives any objection to the grand jury which 
indicts him on the ground of defects or irregularities in its drawing or 
organization unless he takes the objection by a mot:on to quash the indict- 
ment before entering a plea to the merits. Mller v, State, supra; S. v. 
Banner, 149 N.C. 519, 63 S.E. 84; 8S. v. Gardner, 104 N.C. 738, 10 SLE. 
146. 

The trial judge observed these principles in cenying the motion to 
quash the indictment and the motion in arrest of judgment. The prisoner 
waived his objection to the grand jury by his plea to the merits. His 
subsequent motion to quash came too late. 

We deem it not amiss to note in passing from this phase of the appeal 
that the grand jury was drawn and organized in conformity with Chapter 
465 of the Public-Local Laws of 1935, which provides “for rotating grand 
juries in Hoke County” and was in force on the effective date of the 
General Statutes. The provision invoked by the prisoner was originally 
enacted as a part of Chapter 104 of the Pubhe Laws of 1928, which was 
repealed by Chapter 465 of the Public-Local Laws of 1935. The com- 
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pllers of the General Statutes overlooked this repeal of Chapter 104 of 
the Public Laws of 1923, and inadvertently incorporated the provisions of 
the repealed statute in G.S. 9-25. Their action in so doing did not impair 
the validity of Chapter 465 of the Public-Local Laws of 1935 in any way 
because the General Assembly has decreed in express terms that “the 
General Statutes . . . shall not have the effect of repealing . . . public 
local statutes . . . if such statutes were in force on the effective date of 
the General Statutes.” G.S, 164-7. 

The State sought to draw from its witness Gurney R. Lane a descrip- 
tion of personal injuries suffered by the deceased in a beating which the 
prisoner admitted he administered to her about 1 March, 1953. The 
solicitor propounded these questions to the witness and elicited these 
replies from him: “(Q.) When his wife came to your house, did you 
observe her? (A.) Yes. (Q.) What was her condition? (A.) She had 
a bruised place on her shoulder and on her leg down here. She had a 
bruised place on this leg, too. She walked and caught a ride from where 
they live to my house. She wanted to borrow some money.” The pris- 
oner cbjected generally to each question, but did not move to strike either 
answer in whole or in part. The evidence indicating that the prisoner 
intentionally inflicted personal injuries upon the deceased on an occasion 
antedating the homicide was responsive to the questions put to the witness. 
Moreover, it was admissible as bearing on intent, malice, motive, pre- 
meditation, and deliberation on the part of prisoner. S. v. Ray, 212 N.C. 
725, 194 S.E. 482; S. v. Horne, 209 N.C. 725, 184 S.E, 470. The pris- 
oner waived any objection to the unresponsive part of the second answer 
by failing to make a specific motion to strike out that particular part. 
23 C.J.S., Criminal Law, section 10738. We note, moreover, that the 
prejudicial character of the unresponsive part is not manifest. 

The trial judge rightly refused to withdraw from the petit jury the 
question of first degree murder. The State’s evidence was sufficient to 
show that the prisoner committed a willful, deliberate, and premeditated 
murder within the meaning of the statute dividing murder into two 
degrees. G.S. 14-17; 8. v. Lamm, 232 N.C. 402, 61 S.E. 2d 188; 8. v. 
Cockrell, 230 N.C. 110, 52 S.E. 2d 7; S. v. Cash, 219 N.C, 818, 15 S.E. 
9d 277; S.v. Wall, 218 N.C. 566, 11 S.E. 2d 880; S. v. Hawkins, 214 
N.C. 326, 199 S.E. 284. 

The assignments of error relating to the charge have received consid- 
eration commensurate with the gravity of the case. They do not present 
any novel or unusual question requiring elaboration, or point out any 
error of commission or omission warranting a new trial. 

The exception to the overruling of the motion for a vacation of the 
verdict and a new trial and the exception to the entering of the Judgment 
are formal and require no discussion. 
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Prejudicial error has not been made to appear. Hence, the judgment 
of the trial court must be upheld. 
No error, 


JAMES J. CALDWELL, ADMINISTRATOR OF THE EstaTreE oF FLORENCE C. 
BURROUGHS, Deceasep, v. H. D. MORRISON anv J. M. MeMANUS, 
TRADING AS MOR-MAC MOTCR COURT, ann RULANE GAS COMPANY, 
A CORPORATION. 

(riled 19 May, 195-4.) 

1. Gas § 2— 

Allegations to the effect that a liquefied petroleum gas company installed 
gas heating equipment at a motor court and supplied gas for the heaters, 
and that plaintiff's intestate, while a guest at the motor court, was killed 
by mononide poisoning, without allegation that such installation was in- 
properly or defectively made or that the material was defective or faulty, 
or that the appliances installed were defective ov unsuited for their in- 
tended use, or allegations of contractual duty to repair, held insufficient 
to charge the gas company with the duty to inspect the equipment and 
heaters and keep them in proper repair, or to state a cause of action for 
negligence. 


2, Same— 


Allegations to the effect that defendant liquefied petroleum gas company 
installed in a motor court room a heater of sueh capacity and supplied it 
with gas at such pressure that it was capable of exhausting the oxygen 
in the room to the extent that the occupant thereof might suffer carbon 
monoxide poisoning, and that plaintiff's intestate while a guest in the room 
died as a result of carbon monoxide poisoning, icid insufficient to allege 
that the heater was unsuitable for use in the room where it was installed. 
or that defendant gas company supplied the heater with gas at an improper 
pressure, so as to allege actionable negligence in tnese respects. 


APPEAL by the defendant Rulane Gas Company from Hubbard, Special 
Judge, November Extra Civil Term, 19538, of MrcKLensrre. 

This is a civil action instituted by James J. Caldwell, administrator 
of the estate of Florence C. Burroughs, in which he seeks to recover dam- 
ages for the wrongful death of his intestate. The pertinent paragraphs 
of the complaint are as follows: 

“7, On Monday night, March 10, 1952, at about 8 P. M., the plaintiff’s 
intestate, accompanied by her husband, Clinton J. Burroughs, became a 
guest at the Mor-Mae Motor Court, and they were assigned to Room No. § 
in said Motor Court. | 

“8, Room No. 8 was furnished with a heater which burned liquified 
petroleum gas, the gas for same being supplied by the defendant, Rulane 
Gas Company, of Charlotte, N. C., through a central storage tank and a 
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system of connecting pipes, said Rulane Gas Company having installed 
the heater in question and the storage tank and pipes supplying it. 

“9, The plaintiff’s intestate and her husband were shown to their room 
by the defendant H. D. Morrison, then in charge of the Mor-Mac Motor 
Court; the said H. D, Morrison, upon admitting the plaintiff’s intestate 
and her husband to their room, which was about 12 feet long and 10 feet 
wide, did not make any adjustment of the windows or ventilation in the 
room and did not give the plaintiff’s intestate or her husband any instruc- 
tlons concerning the use or operation of the gas heater which was then 
burning in the room. 

“12. Shortly after midnight of Tuesday, March 11, 1952, in the early 
hours of Wednesday, March 12, 1952, the lifeless body of the plaintiff’s 
intestate was found in Room No. § by certain persons who broke into the 
room through a window. 

“13, The plaintiff is informed and believes, and so alleges, that his 
intestate met her death from carbon monoxide poisoning as a result of 
improper combustion in the gas heater in Room No. 8, to which she had 
been assigned as a guest of the Mor-Maec Motor Court. 

“14. The death of the plaintiff’s intestate was due to, caused and occa- 
sioned by, and followed as a direct and proximate result of the joint and 
concurrent negligence of the defendants H. D. Morrison and J. M. 
McManus, partners trading as Mor-Mac Motor Court, and the agents and 
servants of the defendant Rulane Gas Company of Charlotte, N. C., 
acting in the scope of their employment, in that: 

(Sub-paragraphs (a) through (d) do not apply to appellant.) 

“(e) The gas heater in the room where the plaintiff’s intestate died 
and the tanks, pipes and connections supplying gas to the heater, and the 
liquified petroleum gas which was supplied to said heater, were all instru- 
mentalities under the exclusive supervision and control of the defendants, 
H. D. Morrison and J. M. McManus, trading as Mor-Mac Motor Court, 
and the defendant, Rulane Gas Company; said instrumentalities caused 
the death of the plaintiff’s intestate; 

“(f) The defendant Rulane Gas Company of Charlotte, N. C., in- 
stalled the heaters, pipes, connections and gas storage tank at Mor-Mac 
Motor Court approximately one year prior to the death of the plaintiff’s 
intestate, retaining title to the storage tank and leasing it to Mor-Mac 
Motor Court, and thereafter negligently failed to make any inspections or 
tests to ascertain whether the gas heating system so installed remained 
safe for use by guests of the Mor-Mae Motor Courts; 

“(o) The defendant Rulane Gas Company negligently installed a gas 
burning heater in said Room No. 8 of such capacity and supplied it with 
gas at such pressure that it was capable of exhausting the oxygen in said 
room to the extent that occupants of said room might suffer carbon mon- 
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oxide poisoning from improper combustion of the heater, thereby creating 
an inherently dangerous condition of which it gave the plaintiff’s intestate 
no warning.” 

The appellant filed a demurrer to the complaint in the court below on 
the ground that it does not state facts sufficient to constitute a cause of 
action against it, in that: 

1. The facts alleged in the complaint do not show any negligence on 
its part; and 

2. If any negligence is alleged against this defencant, the facts alleged 
in the complaint do not show that such negligence was the proximate 
cause or one of the proximate causes of the injury to, and the death of, 
the plaintiff’s intestate. 

His Honor overruled the demurrer and the Rulane Gas Company, a 
corporation, appeals, assigning error. 


Bell, Horn, Bradley & Gebhardt for plaintiff, appellee. 
Covington & Lobdell for defendant, appellant. 


Denny, J. We think this appeal turns on the answers given to the 
following questions: (1) Was it the duty of the appellant, under the 
facts alleged, to inspect the gas pipes and heaters of its customer, the 
Mor-Mae Motor Court, and to keep them in proper repair? (2) Where 
one installed a gas heater of such capacity, and supplied it with gas at 
such pressure, that it was capable of exhausting the oxygen in the room 
to the extent that the occupants thereof might suffer carbon monoxide 
poisoning from improper combustion of the heater, did such conduct, 
standing alone, constitute actionable negligence? In our opinion the 
answer to each of these questions must be in the negative. 

In considering the allegations of the complaint we note that the plain- 
tiff does not allege that the installation of the heaters, pipes, connections, 
and gas storage tank at Mor-Mac Motor Court, approximately one year 
prior to the death of plaintiff’s intestate, was done in a negligent or defec- 
tive manner, or that any of the material or equipment used was unsuit- 
able for its intended use or that it was defective. On the other hand, it 1s 
alleged that after such installation was made the appellant negligently 
failed to make any inspections or tests to ascertain whether the gas heat- 
ing system installed remained safe for use by guests of the Motor Court. 
We do not think this allegation can be interpretec. as alleging that the 
heating equipment was unsafe for use by the guests of the Motor Court 
when it was installed. Moreover, the allegation with respect to the reten- 
tion of title by the appellant to the storage tank and its use by the Motor 
Court implies that the remainder of the heating equipment did not belong 
to the appellant but to the Motor Court. Consequently, failure on the 
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part of the appellant to inspect the equipment thereafter would not con- 
stitute negligence on its part unless it was charged with the duty to 
inspect such equipment and to keep it in repair, and the complaint does 
not allege that the Rulane Gas Company was charged with such duty. 

The mere fact that the appellant installed the pipes and appliances on 
the premises of the Motor Court for the owners thereof, in the absence 
of an allegation to the effect that such installation was improperly or 
defectively made, or that the material was defective or faulty, or that the 
appliances installed were defective or unsuitable for their intended use, 
would not be sufficient to fix the appellant with the duty to inspect and 
keep such equipment in repair. Bryson v. Atlanta Gas Light Co. 
(U.S.C.A. 5th Cir.), 170 F. 2d 91. 

Ordinarily, where gas lines and appliances are installed on private 
property, in the absence of notice of a leaky or defective condition 
therein, the supplier of gas is under no duty to inspect such lines and 
appliances and to keep them in repair, in the absence of a contract to do 
so. 38 C.J.S., Gas, section 42 (d), page 735, et seg.; Wilson v. East Gas 
Co., 68 Ohio App. 490, 42 N.E, 2d 180; Ray v. Pacific Gas & Electric 
Co., 8 Cal. App. 2d 329, 39 P. 2d 812; Bryson v. Atlanta Gas Light Co., 
supra, ; 

The complaint contains no allegation to the effect that the appliances 
were out of order at the time plaintiff’s intestate met her death, or that 
the appellant had been notified that the equipment was in a defective 
condition. It is merely alleged that approximately one year prior to the 
death of plaintiff’s intestate, the appellant installed a “gas burning heater 
in Room No. 8 of such capacity and supplied it with gas at such pressure 
that it was capable of exhausting the oxygen in said room to the extent 
that occupants of said room might suffer carbon monoxide poisoning from 
improper combustion of the heater, thereby creating an inherently dan- 
gerous condition of which it gave the plaintiff’s intestate no warning.” 
(Emphasis added.) These allegations would seem to fall short of alleg- 
ing that the appellant installed a heater which was unsuitable for use in 
the room where it was installed or that it supplied the heater with gas 
at an improper pressure, thereby creating the condition which was the 
proximate cause or one of the proximate causes of the death of plaintiff’s 
intestate. 

In our opinion, the allegations of the complaint are insufficient to 
withstand the demurrer. 

The cases of Graham v. North Carolina Butane Gas Co., 231 N.C. 680, 
58 S.E. 2d 757; Rulane Gas Co. v. Montgomery Ward & Co., 231 N.C. 
270, 56 S.E, 2d 689, and similar cases relied on by the appellee, are not 
controlling on the question presented on this appeal. 

The ruling of the court below is 

Reversed. 
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H. L. BEAVER, EmpLoyert, vy. CRAWFORD PAINT COMPANY, EMPLOYER; 
PENNSYLVANIA THRESHERMEN & FARMERS’ MUTUAL CASUALTY 
INSURANCE COMPANY, Carrier. 


(Filed 19 May, 1954.) 


1. Appeal and Error § 24— 


An assignment of error must ordinarily be based upon an exception duly 
and timely taken, and an exception to the signing of the judgment will not 
support an assignment of error purporting to chal.enge the sufficiency of 
the evidence to support the findings of fact. 


2. Appeal and Error § 6c (2)— 


An exception to the judgment presents the sole question of whether the 
facts found are sufficient to support the judgment, and does not present 
the sufficiency of the evidence to support the findings of fact. 


3. Appeal and Error § 6c (3)-— 


In the absence of exception, the findings of fact are presumed to be sup- 
ported by evidence and are binding on appeal. 


4. Master and Servant § 40g— 


The findings of fact of the Industrial Commission held sufficient to sup- 
port an award of compensation for hernia. 


APPEAL by defendants from Sharp, Special Judge, October Term, 1953, 
of Guitrorp (Greensboro Division), 

This is a proceeding to recover compensation under the provisions of 
the Workmen’s Compensation Act. 

The full Commission, on appeal by the defendants from the hearing 
commissioner, set aside the findings of fact, conclusions of law and the 
award of the hearing commissioner, and, among other things, found the 
following facts: That on 12 May, 1952, and for approximately five years 
prior thereto, the claimant was employed by the Crawford Paint Com- 
pany as a painter; that on the above date he undertook to remove a spray 
gun tank, weighing approximately 65 pounds, from a trailer by standing 
on the ground to the rear of the trailer and reaching over into the bed of 
the trailer; that he lifted the tank high enough to clear the board around 
the bed of the trailer which was about waist high; that he then twisted 
to one side to lower the tank to the ground; that this was the customary 
rnanner and method used by the claimant in removing the spray tank; 
that he had removed the spray tank many times in the same manner 
before; that as he started to lower the tank on this occasion and in this 
position, he felt a sudden sharp pain in his right groin; that he placed 
the tank on the ground at his side; that the pain was so severe that he 
was unable to work for approximately half an hour; ... that the claim- 
ant continued to have pain in his right side but continued working; that 
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on 15 May, 1952, three days after the events above described, a small knot 
or swelling developed in his right groin and that this was caused by a 
hernia. That the claimant’s hernia appeared suddenly; that it was 
accompanied by pain; that it immediately followed an accident; that 
there was an injury as hereinabove described resulting in hernia; and that 
it did not exist prior to the accident described on 12 May, 1952. That 
the claimant continued working with some moderate pain until about 
14 July, 1952; that he lost no time as a result of his hernia until that 
date; that he underwent an operation for the correction of his hernia on 
14 July, 1952; that he was temporarily totally disabled as a result thereof 
until 8 September, 1952; and that he has had no disability as a result 
thereof since that time. 

Upon the above findings of fact the Commission concluded as a matter 
of law that the claimant sustained an accident that arose out of and in 
the course of his employment, and awarded compensation as provided 
by law. 

The defendants appealed to the Superior Court and when the matter 
came on for hearing the court, on a review of the record, affirmed the 
award of the Industrial Commission and entered judgment accordingly. 
The defendants appeal, assigning error. 


Adam Younce for plaintiff, appellee. 
Jordan & Wright for defendants, appellants. 


Denny, J. The only exception entered in the Superior Court was to 
the signing of the judgment. However, the appellant assigns as error 
the ruling of the court below in affirming the award of the Commission, 
“for that the findings of fact and conclusions of law by the full Commis- 
sion are not supported by the competent evidence offered.” They likewise 
assign as error the ruling of the court below in affirming the award of the 
Commission, “for that the competent evidence offered is insufficient to 
establish that the injury alleged was by accident within the meaning of 
the North Carolina Workmen’s Compensation Act.” 

An exception to the signing of a judgment will not support an assign- 
ment of error, purporting to challenge the sufficiency of the evidence to 
support the findings of fact. Such exception presents one question and 
one question only, and that is whether the facts found are sufficient to 
support the judgment. Donnell v. Cox, ante, 259; Glace v. Throwing Co., 
239 N.C. 668, 80 S.E. 2d 759; Wyatt v. Sharp, 239 N.C. 655, 80 8.E. 2d 
762; Worsley v. Rendering Co., 239 N.C, 547, 80 S.E. 2d 467; Fox v. 
Mills, Inc., 225 N.C. 580, 35 S.E. 2d 869; Rader v. Coach Co., 225 N.C. 
537, 35 S.E. 2d 609. 
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Moreover, it 1s the general rule that an assignment of error not based 
on an exception duly and timely taken, will not be considered on appeal. 
S.v. Taylor, ante, 117, 80 S.E. 2d 917, and cited cases, 

In our opinion, the evidence disclosed on the present record does not 
support some of the findings of fact. Even so, where there is no exception 
taken to such findings, they are presumed to be supported by the evidence 
and are binding on appeal. Wyatt vo. Sharp, supra; Greene v. Board of 
Education, 237 N.C. 336, 75 S.E. 2d 129; Greene v. Spivey, 286 N.C. 435, 
73 S.E, 2d 488; Wilson v. Robinson, 224 N.C, 851, 32 S.E. 2d 601; Wood 
v. Bank, 199 N.C. 871, 154 S.E. 623; Sturtevant v. Cotton Mulls, 171 
N.C. 119, 87 S.E. 992. 

It would seem that the facts as found are sufficient to support the judg- 
ment. Hdwards v. Publishing Co., 227 N.C. 184, 41 S.E. 2d 592; Smith 
v. Creamery Co., 217 N.C. 468, 8 S.E. 2d 231. Consequently, this deci- 
sion is made to rest upon a question of appellate procedure. Therefore, it 
becomes a precedent in that respect only and not upon the merits of 
plaintiff’s claim. 

The judgment of the court below is 

Affirmed. 


LYNWOOD MecNAIR, an INFANT, BY His NEXT FrRIEND, ALEXANDER Me- 
NEIL, anp ALEXANDER MecNEIL, v. THOMAS M. WARD anp J. CARL 
YOUNG, TRADING AND DoING BusiNEss AS COLONIAL FROZEN FOOD 
LOCKER COMPANY, and MARVIN P. LORENZ. 


(Filed 19 May, 1954.) 
Master and Servant § 45— 


Where the evidence discloses that the infant plaintiff was one of five or 
more employees in a business owned by two of defendants and conducted 
by the third defendant as general manager, and that he was injured in the 
performance of the duties of his employment, nonsuit is proper, since the 
evidence discloses that the cause is within the exclusive jurisdiction of the 
Industrial Commission, notwithstanding that the infant plaintiff may have 
been hired contrary to law. G.S. 97-3; G.S. 97-10; G.S. 97-2 (b). 


AprreaL by plaintiffs from Clifton L. Moore, J., at February Term, 
1954, of CUMBERLAND. 

Civil action to recover damages for personal injury allegedly suffered 
by infant plaintiff on account of actionable negligence of defendants. 

For convenience of statement, Lynwood MeNair is called the infant 
plaintiff; Thomas M. Ward and J. Carl Young, trading and doing busi- 
ness as Colonial Frozen Food Locker Company, are characterized as the 
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Locker Company; and the defendant Marvin P. Lorenz is designated 
by his surname. 

The only evidence at the trial was that offered in behalf of the infant 
plaintiff. This evidence tended to show that the Locker Company owned 
a business or establishment at Fayetteville, which it conducted through 
the agency of its general manager Lorenz; that the Locker Company 
regularly employed the infant plaintiff and five or more other employees 
in its business or establishment; that the infant plaintiff suffered personal 
injury while engaged in the performance of the duties of his employment; 
and that the infant plaintiff brought the instant action against the Locker 
Company and Lorenz to recover damages of them for his personal injury 
on the theory that his injury was caused by their actionable negligence. 

When the infant plaintiff had produced his evidence and rested his ease, 
the Locker Company and Lorenz moved for a compulsory nonsuit on the 
ground that the evidence showed that the Superior Court had no juris- 
diction under the exclusive remedy provision of the North Carolina 
Workmen’s Compensation Act embodied in G.S. 97-10. The presiding 
judge sustained the motion, and entered judgment accordingly. The 
plaintiffs excepted and appealed, assigning the entry of the compulsory 
nonsuit as error. 


Taylor & Mitchell for plaintiffs, appellants. 
Robert H. Dye for defendants, appellees. 


Ervin, J. The evidence calls into play the presumption that the infant 
plaintiff and his employers have accepted the provisions of the North 
Carolina Workmen’s Compensation Act. G.S. 97-8; Pilley v. Cotton 
Mills, 201 N.C. 426, 160 S.E. 479. Consequently the presiding Judge did 
not err in nonsuiting the action as to the employers (T'scheiller v. Wear- 
ing Co., 214 N.C. 449, 199 S.E. 623; Lee v, American Enka, 212 N.C. 
455, 193 S.E. 809; Miller v. Roberts, 212 N.C, 126, 193 S.E. 286; Francis 
v. Wood Turning Co., 208 N.C. 517, 181 S.E. 628; MeNeely v. Asbestos 
Co., 206 N.C. 568, 174 S.E. 509), or as to Lorenz, who was conducting 
their business for them. G.S. 97-9; G.S. 97-10; Warner v. Leder, 234 
N.C. 727, 69 S.E. 2d 6. The validity of these conclusions is not impaired 
in any degree by the fact that the employers may have hired the infant 
plaintiff contrary to law. G.S. 97-2 (b); GS. 97-10; Lineberry rv. 
Mebane, 219 N.C. 257, 13 S.E. 2d 429. 

Affirmed. 
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STATE y. CARL STANTLIFF. 
(Filed 19 May, 1954.) 


1. Criminal Law § 79: Appeal and Error § 29— 
Exceptions not set out in the brief and in support of which no reason or 
argument is stated or authority cited, will be deemed abandoned. Rules 
of Practice in the Supreme Court, No. 28. 
2. Criminal Law § 78e (1): Appeal and Error § 6c (%)— 


An exception to the charge which does not point out any particular state- 
ments or omissions objected to is inetfeetive as a broadside exception. 


3. Criminal Law § 53f: Trial § 31e— 


The mere fact that the court uses more words in the summation of the 
State’s contentions than it does in the summation of the defendant’s con- 
tentions does not in itself support an assertion that the court expressed an 
opinion on the evidence in violation of G.S. 1-180. 


Apprean by defendant from -Vimochs, J., September Criminal Term, 
1953, of Ropeson. 

Criminal prosecution upon bill of indictment charging that defendant, 
Jarl Stanthff, on 31 July, 1953, did “unlawfully, wilfully and feloniously 
leave the scene of an accident, in which he, the said Carl Stantliff, was 
involved as the driver of a motor vehicle upon the highways of North 
Carolina, without stopping, leaving his name, address, operator’s license 
number and the registration number of his vehicle with the person oper- 
ating the other motor vehicle involved, and without rendering or offering 
to render reasonable assistance to a person seriously injured in said accei- 
dent, in violation of G.S, 20-166 (a) and (c), against the form of the 
statute in such case made and provided and against the peace and dignity 
of the State.” 

Defendant pleaded not guilty. A jury trial ensued. Verdict: “Guilty 
as charged in the Bill of Indictment.” The court pronounced judgment 
of imprisonment, from which defendant appeals. 


Attorney-General McMullan, Assistant Attorney-General Moody, and 
Charles G, Powell, .Jr., Member of Staif, for the Stute, 
FE. D, ILackelt and Robert Weinstein for defendant, appellant. 


Boszrrr, J. Plenary evidence was offered in support of cach averment 
of the bill of indictment. 

“Exceptions in the record not set out in appellant’s brief, or in support 
of which no reason or argument is stated or authority cited, will be taken 
as abandoned by him.” Part Rule 28, Rules of Practice in the Supreme 
Court of North Carolina, 221 N.C. pp. 562-565. 
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The only exception set out in appellant’s brief appears in the record as 
follows: “Defendant excepts to the foregoing charge of the court. Ex- 
ception 7.” Upon this exception appellant bases his only assignment of 
error; and he asserts in support of this assignment that the trial judge 
stressed the State’s contentions to such extent as to constitute an expres- 
sion of opinion as to defendant’s guilt in violation of G.S. 1-180. Neither 
the exception, nor the assignment of error, nor the assertion in the brief, 
calls attention to any particular statements or omissions in the court’s 
summation of the respective contentions. All are broadside and are in- 
sufficient to draw into focus any assigned error of law. 8S. v. Moore, 120 
N.C. 570, 26 S.E. 697; Rawls v. Lupton, 193 N.C, 428, 187 S.E. 175; 
Poniros v. Teer Co,, 236 N.C, 145, 72 S.E. 2d 9. 

However, we have considered the charge. No error of law appears. 
Too, the trial judge stated the contentions of the State and of defendant 
accurately and fairly. The only possible basis for appellant’s contention 
is the circumstance that more words are devoted to the summation of the 
State’s contentions than to the summation of defendant’s contentions. 
This circumstance, standing alone, does not support appellant’s conten- 
tion. S.v. Jessup, 219 N.C, 620, 14 S.E. 2d 668; Edgewood Knoll A part- 
ments v. Braswell, 239 N.C. 560, 80 S.E. 2d 653. This circumstance 
necessarily resulted from the fact that, in the absence of positive evidence 
in behalf of defendant, a summation of defendant’s contentions rested on 
a very limited evidential base. 

Defendant’s assignment of error is without merit. 

No error. 


BILLY C. BRYANT, ny His Next Frienp, C. O. BRYANT. v. ODENLT, 
WATFORD ann LEE SUMMEY. 


(Filed 19 May, 1954.) 


Automobiles §§ 8d, 18h (2), 18h (3)— 


In this action to recover for damages resulting from a collision when 
plaintiff's ear struck defendants’ truck which was stopped on the highway 
Without lights, the evidence is held sufficient to take the case to the jury 
and support the verdict establishing negligence on the part of defendants 
and the want of contributory negligence on the part of plaintiff, 


AppEAL by defendants from Clarkson, J., at February Civil Term, 
1954, of Davinson. 

Civil action to recover for personal injury and property damage alleg- 
edly resulting from negligence of defendant in stopping and parking truck 
of defendant Watford, operated by defendant Summey at the request and 
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personal direction of defendant Watford, upon the paved and main tray- 
eled portion of State Highway 1C9 at night without lights or warning 
signal as required by law, when it was practicable to stop and park same 
off the paved and main traveled portion of the highway. 

Defendants, answering, deny that they were negligent as alleged in the 
eomplaint of plaintiff, and plead his contributory negligence in bar of 
any recovery by him. And defendant Watford filec. cross-action averring 
that plaintiff was negligent in several aspects which solely and proxi- 
mately caused the collision and consequent damage to the truck. 

Plaintiff filed reply denying that he was negligent as alleged in the 
eross-action, 

Upon trial in Superior Court six issues were submitted to the jury. 
The jury answered the first, as to negligence of defendants, “Yes”; the 
second, as to contributory negligence of plaintiff, “No”; and the third, 
as to dainages plaintiff is entitled to recover “$1,850.00.” The other issues 
arising in respect to the cross-action were not answered. 

On the verdict rendered judgment was signed in favor of plaintiff, and 
against defendants. Defendants appeal therefrom to Supreme Court, 
and assign error. 


ITubert BE. Olive and R. F. Van Landingham for plaintiff, appellee. 
Walser & Brinkley for defendants, appellants. 


Per Curram. Perusal of the case on appeal reveals that, as to the 
issues answered, the evidence offered upon the trial below is sufficient to 
take the case to the jury, and to support the verdict of the jury. Preju- 
dicial error is not shown on the appeal. 

Hence, in the judgment signed, this Court rules shat there is 

No error, 


STATE vy. FLETCHER McRAN. 
(Filed 19 May, 1954.) 


Criminal Law § 50d: Trial § 6— 


In this case a new trial is awarded for interrogations of a witness by 
the court which went beyond a mere effort to clarify the witness’ testimony 
and amounted to an expression of opinion on the facts by the court. 


AppraL by defendant from Hubbard, Special Judge, September-Octo- 
ber Criminal Term, 1953, of Roneson, 
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Criminal prosecution tried upon a four-count bill of indictment charg- 
ing the defendant with the following offenses: (1) Unlawful possession 
of 18 gallons of nontax-paid whiskey; (2) unlawfully transporting 18 
gallons of nontax-paid whiskey; (3) reckless driving of an automobile in 
violation of G, 8. N. C. 20-140; and (4) unlawfully and willfully failing 
and refusing to stop his automobile operated upon the public highways 
upon the sounding of a siren by police officers and State patrolmen in 
violation of G. 8S, N. C. 20-157 (a). 

Defendant pleaded Not Guilty. Verdict of guilty on all four counts as 
charged in the bill of indictment. 

From judgment imposed on all four counts the defendant appealed, 
assigning error. 


Htarry McMullan, Attorney General, T. W. Bruton, Assistant Attorney 
General, and William P. Mayo, Member of Staff, for the State. 

PF. D, Hackett and L. J. Britt and Robert Weinstein for Defendant, 
Appellant. 


Per Curiam. The defendant’s assignments of error are to the admis- 
sion of evidence and to the judgment. His second assignment of error, 
based upon his exception 23, arose as follows. The defendant testified in 
his own behalf. The State in rebuttal called as a witness Paul McQueen, 
a deputy sheriff, who testified that he knew the general reputation of the 
defendant, and that the defendant had had the reputation for five or six 
years of making and selling whiskey. After the direct and cross-exami- 
nation of this witness the presiding judge asked the witness the following 
questions: “Q. Have you made raids on this place? A. No, sir, haven’t 
searched his house. Q. Does he have reputation of handling or manufac- 
turing whiskey? A. He has a reputation of manufacturing it. Q. You 
have never searched his premises? A. No. sir. Q. Know whether other 
officers have? A. Not that I know of. Q. What does his reputation grow 
out of? A. Of wholesaling, manufacturing whiskey, reports coming to 
the office. Q. Does he have the reputation of selling liquor at his resi- 
dence? Objection—overruled—-exception, Exception No, 23. <A. No, 
Sin 

The questions asked by the judge went far beyond an effort to obtain a 
proper understanding and clarification of the witness’s testimony. Con- 
sidering the question asked, and the answer given over the defendant’s 
objection and exception, In connection with the other questions asked the 
witness by the judge, we are of the opinion that the conscientious trial 
judge unintentionally conveyed to the jury an impression that he had an 
opinion on the facts in evidence adverse to the defendant. The conelu- 
sion that such was its probable meaning to the jury seems apparent, 
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thereby prejudicing the defendant’s right to a fair and impartial trial, 
and necessitating a new trial. G.S. N, C, 1-180; 8. v, Canipe, ante, 60, 
81 S.E. 2d 173; 8S. v. Smith, ebid., p. 99, 81 S.E. 2d 263; S. v. Cantrell, 
230 N.C, 46, 51 S.E, 2d 887; 8. v. Woolard, 227 N.C. 645, 44 S.E. 2d 29. 
It is ordered that the defendant be granted a 
New trial, 


LEXINGTON INSULATION COMPANY vy. DAVIDSON COUNTY, NORTH 
CAROLINA, DEFENDANT. JAY NORWOOD HOWARD anpd FIDELITY 
& DEPOSIT COMPANY OF MARYLAND, Trirp Party DEFENDANTS. 


(Filed 19 May, 1954.) 
Appeal and Error § 23— 

On appeal from order striking two paragraphs and parts of six other 
paragraphs or allegations in the answer or further answer, an assignment 
of error to the ruling of the court “as to the individual section stricken” 
and to the orders of the court generally, and to the signing of the orders, 
is a broadside assignment of error presenting no question for decision. 


APPEAL by defendant Howard from Sink, J., November Term, 1953, 
Davipson. Affirmed. 

Civil action to recover on account for materials furnished and work 
done on County buildings, heard on motion of defendant Davidson 
County to strike certain allegations from the answer and further answer 
of defendant Howard. 

The motion was allowed and the court below entered its order striking 
part of two allegations of the answer, two full paragraphs and four parts 
of other paragraphs (including Exhibit A) of the further answer. De- 
fendant Howard excepted and appealed. 


B.C. Brock for appellant Howard. 
Charles W. Mauze for appellee Davidson Couniy. 


Per Curiam. The appellant’s one assignment of error is as follows: 

“Appellant ... assigns as error the ruling of the Court as to the 
individual section stricken and to the orders of the Court generally and to 
the signing of the orders.” 

This is a general broadside assignment of error which specifieth noth- 
ing. It presents no question for decision by this Court. Worsley v, Ren- 
dering Co., 289 N.C. 547, and cases cited. Even so, an examination of 
the record discloses that the order was well advised. 

Affirmed. 
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BURROUGHS v. MORRISON ; STATE v. HINES and STATE v. MCPHAUL. 


CLINTON J. BURROUGHS v. H. D. MORRISON anp J. M. MeMANUS, 
PARTNERS, TRADING AS MOR-MAC MOTOR COURT, anp RULANE GAS 
COMPANY, A CORPORATION. 


(Filed 19 May, 1954.) 


AppreaL by defendant Rulane Gas Company from Hubbard, Special 
Judge, November Extra Civil Term, 1953, of MecxLensune. 

This is a civil action instituted by the plaintiff to recover for personal 
injuries sustained from the inhalation of monoxide poisoning while a 
guest of the Mor-Mae Motor Court. 

The allegations against the appellant, with respect to its negligence, 
are identical with those set out and discussed in the case of Caldwell, 
Admr., v. Morrison, et al., decided herewith. 

The appellant demurred to the complaint on the same grounds set out 
in the above case. The demurrer was likewise overruled and it appeals, 
assigning error. 


Bell, Horn, Bradley & Gebhardt for plaintiff, appellee. 
Covington & Lobdell for defendant, appellant. 


Per Curntam. The ruling of the court below is reversed for the rea- 
sons set out in the opinion in Caldwell, Admr., v. Morrison, et al., ante, 
324, 

Reversed. 


STATE v. JOE C. HINES 
and 
STATE vy. DORA McPHAUL. 


(Filed 19 May, 1954.) 


ApprEaL by defendants from Clifton L. Moore, J., and a jury, at Janu- 
ary-February Criminal Term, 1954, of Roprson. 

Criminal prosecutions commenced by two warrants issued out of the 
Robeson County Recorder’s Court, St. Paul’s District, charging each 
defendant with possession of nontax-paid whiskey for the purpose of sale. 
From convictions and judgments in the Recorder’s Court, the defendants 
appealed to the Superior Court, where, after consolidation of the cases 
for the purpose of trial, they were tried de novo upon the warrants. 
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The jury returned a verdict of guilty as charged as to each defendant, 
and from the Judgments pronounced, both of them appealed to this Court. 


Attorney-General McMullan and Assistant Attorney-General Love for 
the State. 
F. D, Hackett and Robert Weinstein for defendants, appellants. 


Per Curtam. This case involves no new question requiring extended 
discussion. A careful examination of the record leaves us with the im- 
pression it is free of prejudicial error. See S. v. Rainey, 236 N.C. 738, 
741, 74 S.E. 2d 39, 41; S. v. Honeycutt, 237 N.C. 595, 599, 75 S.E. 2d 
525, 527. The verdict and judgments will be upheld. 

No error. 


FRANCES W. GRAHAM, ADMINISTRATRIX, v. ATLANTIC COAST LINE 
RATLROAD COMPANY. 


(Filed 4 June, 1954.) 


1. Master and Servant § 25b— 


Where, in an action for wrongful death it appears that deceased was an 
employee of the defendant railroad company and was fatally injured while 
engaged in the discharge of his duties in interstate commerce, plaintiff's 
sole remedy is under the Federal Employers’ Liability Act. 


2. Pleadings § 22b— 


Where the complaint alleges damages for wrongful death but the evi- 
dence shows that the deceased was an employee of a railroad company 
and was fatally injured while engaged in the discharge of his duties in 
interstate commerce, the court has power to allow plaintiff to amend so as 
to allege that the parties were engaged in interstate commerce and that 
plaintiff was the sole dependent of the deceased, so as to bring the action 
within the Federal Employers’ Liability Act. G.S. 1-165. 


3. Master and Servant § 29— 


Plaintiff alleged a cause of action for wrongful death. The evidence 
disclosed that plaintiff’s intestate was an employee of a railroad company 
and was fatally injured in the discharge of his duties in interstate com- 
meree. More than three years after the death, amendment was allowed to 
bring the cause within the purview of the Federal Employers’ Liability Act. 
Held: Whether the amendment introduced a new cause of action then 
barred by the Federal statute must be determined by the Federal law, and 
under the Federal decisions the facts constituting the asserted negligence 
being the same, the amendment does not introduce a new cause of action. 
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4. Master and Servant § 26—Evidence of defendant's negligence held suffi- 
cient for jury under Federal Employers’ Liability Act. 


The evidence tended to show that defendant employer dispatched two 
einployees on a gasoline motorear to repair a signal, giving the car a one 
hour clearance on the northbound track, that in less than an hour defend- 
ant dispatched an unscheduled freight onto the northbound track without 
giving those in charge of the freight information in regard to the motorcar, 
and that the freight struck and killed one of the employees as they were 
attempting to clear the motorear from the track. There were also allega- 
tions as to the speed of the train, a blind curve in a cut south of the acci- 
dent, and the failure to ring bell or blow whistle of the engine. Held: 
Plaintift’s basic position was that defendant was negligent in turning the 
freight onto the northbound track under the circumstances, and the evi- 
dence was sufficient to take the question to the jury, irrespective of the 
other allegations of negligence. 


&. Master and Servant § 28— 


The evidence disclosed that the intestate, with another, was dispatched 
on a motorcar along the northbound track to repair a signal, that the 
repairmen were given an hour’s clearanee on the northbound track, with 
ho information in regard to clearance on the southbound track. The signal 
was repaired and the repairmen had time to return on the northbound 
track within the hour’s clearance. Held: The failure of the repairmen to 
use a nearby railroad telephone for further report as to the clearance on 
the northbound track before attempting to return on that track, was not 
contributory negligence as a matter of law, but was properly submitted to 
the jury upon that issue. 


6. Master and Servant § 28—Evidence of employee’s contributory negli- 
gence held for:‘jury under Federal Employers’ Liability Act. 


The evidence disclosed that defendant dispatched two employees on a 
motorcar on the northbound track to repair a signal, that the repairmen 
were given an hour’s clearance on the northbound track, with no infor- 
mation in regard to the clearance on the southbound track, that they re- 
paired the signal and were returning south on the northbound track within 
the hour when they met an unscheduled freight which had been turned 
onto the northbound track without warning to the crew that the motorcar 
was on the northbound track. The freight struck and killed one of the 
employees as they were attempting to clear the motorcar from the track. 
The evidence further permitted the inference that the repairmen would 
have reached the point where they intended to change the motorear from 
the northbound to the southbound track, all within the one hour clearance 
given them. Held: Under the circumstances intestate was not guilty of 
contributory negligence as a matter of law in returning southward on the 
northbound track, but the evidence was properly submitted to the jury 
upon the question. 


7. Same— 
In order to recover under the Federal Employers’ Liability Act, plaintiff 
must prove that defendant was negligent and that such negligence was the 
proximate cause, in whole or in part, of intestate’s death. 
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8. Master and Servant § 28— 


Under the Federal Employers’ Liability Act, contributory negligence of 
the fatally injured employee does not bar recovery, but effects a diminution 
of recovery by the proportion of the damages attributable to the employee's 
contributory negligence. 


9, Master and Servant § 33— 


The effect of the 1989 amendment to the Federal Employers’ Liability 
Act (45 U.S.C.A. 54) is to obliterate froin the luw every vestige of the 
doctrine of assumption of risk, and decisions prior to the amendment must 
be considered in relation to the rule as to assumption of risk then embodied 
in the law. 


10. Master and Servant §§ 26, 28—Contributory negligence of employee 
held not to insulate defendant’s negligence as a matter of law. 


The evidence tended to show that two repairmen riding on a railroad 
motorear southward on the northbound track, met an unscheduled north- 
bound freight, that they stopped the motorear and lacked only about 18 
inches of clearing the car from the track when the engine struck the motor- 
car and one of the employees, the other employee having cleared his end of 
the motorear from the track. Held: 'The acts of the deceased employee in 
attempting to save his employer's property and avoid possible injurious 
consequences to the train crew from a head-on collision with the motorcar, 
and his failure to have abandoned the motorcar and to have sought his 
personal safety is not contribntory negligence as a matter of law, nor does 
it constitute a new and independent cause insulating the negligence of 
defendant in turning the unscheduled freight onto the northbound track 
without notice to its crew of the presence of the motorear on the track, but 
the question was properly submitted to the jury, for it to determine on the 
basis of the standard of conduct of an ordinarily prudent man under the 
circumstances, whether intestate was contributorily negligent, and, if so, 
whether such contributory negligence was the sole proximate cause of the 
injury, in which event the negligence of the railroad company would not 
be a proximate cause, 


11. Negligence § 7— 
Where the negligence of defendant continues up to the moment of injury, 
it cannot be insulated by the contributory negligence of plaintiff. 


12. Negligence § 10— 

The doctrine of last clear chance, which presupposes both negligence and 
contributory negligence, relates to a person having charge of an instru- 
mentality who can but fails to bring it under control and so avoid inflicting 
injury, and in this case the doctrine is inapplicable since the evidence dis- 
closed defendant could not have avoided the injury after discovery of the 
peril. 


13. Master and Servant § 30a— 

In this action under the Federal Employers’ Liability Act, the failure of 
the court in several instanees to charge that the amount of the recovery 
should be diminished by the proportion of the damages attributable to the 
deceased employee's contributory negligence, is held prejudicial. 
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14. Appeal and Error § 39f— 
Conflicting instructions npon a material phase of the case must be held 
for prejudicial error. 
BARNHILL, C. J., dissenting in part, 
WINBORNE, J., concurs in dissent. 


AppeEaL by defendant from .Vimocks, J., October 1953 Civil Term, of 
CUMBERLAND. 

Action by administratrix to recover damages for benefit of dependent 
widow for alleged wrongful death of intestate, tried under provisions of 
the Federal Employers’ Liability Act, 45 U.S.C.A. sees. 51-60. 

D. B. Graham, the intestate, was the Chief Signal Man, in charge of 
maintenance of the railroad signal system along the section of defendant’s 
main line here involved; and J. II. Gibson, witness for plaintiff, was his 
assistant. They lived at Parkton. About 2 p.m., Saturday, 8 July, 1950, 
Graham received telephone instructions from defendant’s Train Dis- 
patcher at Rocky Mount to “look after” a red signal on the northbound 
track of the main line about one mile south of Hope Mills. The Train 
Dispatcher gave him a “line-up” on this northbound track, advising him 
that #76, traveling north on the main line, was not due at Parkton until 
3:25 p.m., and that the Bennettsville local (freight) was due to operate 
that day but had not operated and that he didn’t know when it would. The 
Bennettsville freight, an unscheduled train, proceeds north from South 
Carolina stations and comes into the main line at Parkton. 

Graham was in charge of a two-man gasoline motorear weighing about 
450 or 500 pounds which he and Gibson had used for five or six years in 
their signal maintenance work. Pursuant to the Train Dispatcher’s 
instruction, they traveled by this motorcar along defendant’s northbound 
track and came to the red signal. Realizing that the trouble was in the 
track between there and the next signal, they proceeded farther along the 
northbound track and came to the switch leading into the V. & C. 8S. Rail- 
road crossroads in or near Hope Mills. There they found a latch hung, 
which had the circuit cut off and caused the signal behind them to be red. 
It took them three to five minutes to repair 1t. They felt sure that this 
was the cause of the trouble and that the signal behind them had changed 
from red to green. 

After making the necessary repairs, about 2:40 p.m., Graham and 
Gibson proceeded in reverse, south along the northbound track, with the 
idea of moving the motorcar from the northbound to the southbound track 
and of turning it around at a public road crossing some 200-400 yards 
south of where the repairs were made. Looking south, an embankment 
where the main line tracks were on a curve obstructed their view of this 
publie road crossing. They had proceeded about 100 yards from where 
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the repairs had been made, running about five miles per hour, when 
Graham exclaimed, “There’s the train,” stopped the motorear, and pulled 
out the handle used for lifting the motorcar off the track. Gibson took 
hold of the south end and succeeded in lifting it off the track. Graham, 
having hold of the north end, lacked eighteen inches of lifting this part of 
the motorear over the east rail. The Bennettsville freight struck the 
motorear and Graham, causing immediate death. 

The unscheduled Bennettsville freight arrived in Parkton about 2:30 
p.m. It turned into and proceeded north on the main line after the con- 
ductor got orders to do so from the operator at Parkton. He (the oper- 
ator at Parkton) was called by the Chief Dispatcher at Rocky Mount 
between 2 p.m. and 3 p.m. and instructed “to turn the Bennettsville train 
in on the main line.” He had no information that Graham and Gibson 
had gone north on a motorear. The Chief Dispatcher did not mention 
this in his instructious. In accordance with the Chief Dispatcher’s in- 
structions, he gave those in charge of the Bennettsville freight an order 
showing a clear track all the way to Fayetteville. 

The train consisted of the locomotive and nine cars. The engineer shut 
the engine off, allowing it to drift downhill as the train approached Rock 
Fish Creek, south of the public road crossing. He testified that, when in 
the vicinity of the public road crossing, the fireman, who had better view 
of the track ahead when rounding a curve to the left, hollered that he saw 
a motorcar on their track and to put brakes in emergency; that he imme- 
diately did so, the engine being then about “right near on” the crossing; 
and that there was nothing else he could do to make the train stop more 
quickly. The grade was downhill to the place where the train struck the 
motorcar, 

The fireman testified that the train had been going fifty miles per hour 
but was “going approximately 42 miles an hour” in the center of the cut; 
that the engine went by Graham’s body approximately 1,000 feet; that 
the crossing was approximately 825 feet south cf Graham’s body; and 
that the train traveled approximately 1,825 feet after the brakes were put 
into emergency. 

The evidence was conflicting as to whether the bell was rung or the 
whistle blown as the train approached the scene of collision. 

The jury, under a peremptory instruction, found that Graham, at the 
time of his death, was engaged in interstate commerce; answered the 
negligence issue, “Yes”; answered, under a peremptory instruction, 
the contributory negligence issue “Yes”; and awarded damages in the 
amount of $36,334.00. Judgment in plaintifi’s favor was entered on the 
verdict. Defendant appealed, assigning error. 


Clark & Clark and Nance & Barrington for plaintiff, appellee. 
Shepard & Wood and Rose & Sanford for defendant, appellant. 
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Bossirt, J. The complaint discloses that Graham was chief mainte- 
nance man for a section of defendant’s signal system along its main line; 
further, that while engaged in the performance of his duty, he was struck 
and killed on the main line by the train known as the Bennettsville 
freight. While these hints that Graham and the defendant were engaged 
in interstate commerce are discoverable, no allegations to this effect are 
included in the complaint. Nor is there any allegation with reference to 
the dependents of Graham. In short, the allegations are appropriate as 
a statement of a cause of action for damages for wrongful death under the 
North Carolina statutes now codified as G.S. 28-178, 28-174, and G.S. 
60-64 et seq. 

During the presentation of plaintiff’s testimony it became apparent 
that both Graham and defendant were engaged in interstate commerce 
on the occasion of Graham’s death. Hence, the plaintiff’s sole remedy 
was under the Federal statute. Mondou v. New York, N. H. & H. R.Co., 
223 U.S. 1, 56 L, Ed. 327, 32 8. Ct. 169, 38 L.R.A. (N.S.) 44; Wilson 
v. Massagee, 224 N.C, 705, 32 S.E, 2d 335, 156 A.L.R, 922, and cases 
cited therein, 

Defendant thereupon moved to dismiss the action “on the ground that 
the suit was brought as an intrastate action under the laws of North 
Carolina, whereas the evidence shows the case arises under the Federal 
Employers’ Liability Act.” The eourt overruled defendant’s motion to 
dismiss and allowed plaintiff to amend her complaint so as to include alle- 
gations appropriate to an action under the Federal statute, principally 
allegations that both employee and employer were engaged in interstate 
commerce and that plaintiff, widow of Graham, was his sole dependent 
and as such was the beneficiary of any recovery. Defendant excepted and 
now urges that a new cause of action was introduced more than three 
years from the date of Graham’s death and must be dismissed. 45 
ULS.C.A. see. 56. 

These facts are noted. Graham's death occurred 8 July, 1950. The 
action was commenced 7 July, 1951. The trial was at October Term, 
1953. The facts constituting the tort, the basis of defendant’s lability, 
are alleged in the original complaint. The amendment introduces no new 
allegations in this field. 

Upon the facts alleged, conceding that plaintiff initially was in error 
in believing that her remedy was under the State statute, can the court 
permit her, more than three years after Graham’s death, to amend her 
complaint so as to conform to evidence plainly disclosing that the em- 
ployee and the employer were engaged in interstate commerce on the 
occasion of Graham’s death and so as to allege that the widow was the 
sole dependent of Graham and the beneficiary of any recovery according 
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to the rule of damages prescribed by the Federal statute? If so, is this a 
new cause of action as of the date of the amendment ? 

The power of the trial court under the State statute to allow the amend- 
ments is plain. G.S, 1-163. Whether these amendments introduced a 
new cause of action, then barred by the Federal statute, is governed by the 
Federal law. Seaboard A. L. R. Co. v. Renn, 241 U.S. 290, 293, 36S. Ct. 
567, 60 L, Ed. 1006; New York C. d: H. R. BR. Co. v. Kinney, 260 US. 
340, 48 S. Ct. 122, 67 L. Ed. 294; Walliams v. Trustees of New York, 
N. H. & H.R. Co., 90 N.E. 2d 320 (Mass.), 

In Missouri, K. & T. R. Co. v. Wulf, 226 U.S. 570, 33 S. Ct. 185, 57 
L. Ed. 355, Ann. Cas. 1914 B, 184, suit was brought under the Kansas 
statute by the mother as sole heir and next of kin to recover on account of 
her son’s death. After the time prescribed for commencement of an action 
under the Federal statute, she was permitted to amend so as to prosecute 
the action in her capacity as administratrix and to allege that her intes- 
tate and the defendant were engaged in interstate commerce on the occa- 
sion of his death, 

In New York C.& H.R. R. Co. v. Kinney, supra, “after several trials 
and about seven years and a half after the suit was begun, the plaintiff 
was allowed to amend his complaint by alleging that, at the time of the 
collision, the plaintiff and the defendant were engaged in interstate com- 
merce.” The Court, speaking through Mr. Justice Holmes, held that 
these amendments did not introduce a new cause of action but, quoting 
from the Renn case, supra, “merely expanded or amplified what was 
alleged in support of the cause of action already asserted ... and was 
not affected by the intervening lapse of time.” ‘The opinion also quotes 
from Seaboard A. L. R. Co. v. Koennecke, 289 U.S. 352, 386 8. Ct. 126, 
60 L. Ed. 324, this trenchant sentence: “The facts constituting the tort 
were the same, whichever law gave them that effect.” The great jurist 
neatly sums up the matter in these words: “Of course, an argument can 
be made on the other side, but when a defendant has had notice from the 
beginning that the plaintiff sets up and is trying to enforce a claim 
against it because of specified conduct, the reasons for the Statute of 
Limitations do not exist, and we are of the opinion that a liberal rule 
should be applied.” (Emphasis added.) 

While the earlier decisions may have afforded a plausible basis for 
defendant’s position, the later decisions resolve all doubts adversely to 
defendant; and, upon the authoritative decisions cited, defendant’s motion 
to dismiss by reason of the amendments was properly overruled. New 
York C.. é@ H. R. RB. Co. v. Kinney, supra. 

Defendant excepted to the court’s action in overruling its motion for 
judgment of involuntary nonsuit. 
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Adequate consideration of defendant’s position necessitates an analysis 
of the pleadings. Plaintiff’s basic position as to negligence is that defend- 
ant turned the unscheduled Bennettsville freight onto the northbound 
track of the main line at Parkton, giving the locomotive engineer an order 
showing a clear track all the way to Fayetteville, when it knew that Gra- 
ham and Gibson had left just thirty minutes or so before by motorcar on 
said track to check a defective signal south of Hope Mills; and that no 
information to this effect was given to those in charge of the Bennettsville 
freight. True, there are allegations as to the speed of the train, the blind 
curve in the cut north of Rock Fish Creek, the failure to ring the bell 
or blow the whistle, ete. However, these allegations are made in com- 
bination with, rather than independent of, plaintiff’s basic position that 
defendant was negligent under all the circumstances in turning the Ben- 
nettsville freight onto this section of the northbound track of the main 
line. 

Defendant alleges contributory negligence on the part of Graham in 
these respects: (1) that, with knowledge that the Bennettsville freight 
was to run sometime that afternoon, he negligently failed to call the Train 
Dispatcher from a nearby railroad telephone for a further report as to 
“line-up” after completing the signal repair job and before returning to 
Parkton; and (2) that he negligently proceeded south on the northbound 
track when he could have removed the motorcar to the southbound track 
with greater safety at the place where the repair work was done and 
especially at a point some 600 yards to the north at the Hope Mills 
station. Defendant further alleges that Graham was negligent in that 
after he saw the approaching train he remained on the track when by the 
exercise of due care he could have got off and thus escaped injury and 
death; and that such negligence was the sole proximate cause of his death. 

In this connection, it is noted that the Train Dispatcher at Rocky 
Mount who gave Graham the “line-up” for the “northbound” track about 
2 p.m. testified that it was not necessary for Graham to call up again 
“under an hour” and that “they are safe in the line-up for an hour.” 
There is also evidence tending to show that the Bennettsville freight left 
Parkton about 2:35 p.m. and that the motorcar and Graham were struck 
shortly after 2:40 p.m. Thus, there is evidence tending to support the 
view that Graham and Gibson could and would have got to the road cross- 
ing where they were to remove the motorcar from the northbound to the 
southbound track, some 200-400 yards south of where the repairs were 
made and several miles north of Parkton, within an hour from the time 
Graham at Parkton had the telephone instructions from the Train Dis- 
patcher at Rocky Mount. Too, while Graham had the “line-up” on the 
northbound track, he had no information as to “line-up” on the south- 
bound track, | = i 
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Jn order to recover under the Federal Employers’ Liability Act, plain- 
tiff must prove that defendant was negligent and that such negligence was 
the proximate cause, in whole or in part, of Graham’s death. Tennant 
v. Peoria & P.U. BR. Co., 321 U.S, 29, 64 8. Ct. 409, 88 L. Ed. 520. Con- 
tributory negligence of Graham would not bar a recovery by plaintiff. 
The effect would be that his dependent widow could not recover the full 
amount of damages sustained by her on account of his death but would be 
barred from recovery of the proportion of such damages attributable to 
Graham’s contributory negligence. 45 U.S.C.A. sec, 58. And since the 
1939 amendment to the Federal Employers’ Liability Act, 45 U.S.C.A. 
sec. 54, Graham cannot be held to have assumed any risk of his employ- 
ment when death results in whole or in part from the negligence of any of 
the agents of the railroad, the effect of the amendment being to obliterate 
from the law every vestige of the doctrine of assumption of risk. Yuller 
v. Atlantic Coast Line R. Co., 318 U.S, 54, 63 S. Ct. 444, 87 L. Ed. 610, 
143 A.L.R. 967. Decisions prior to the 1939 araendment must be con- 
sidered in relation to the rule as to assumption of risk then embodied in 
the law. See Delaware, L. & W. R. Co. v. Koske, 279 U.S. 7, 49 S. Ct. 
202, 738 L. Ed. 578; Strunks v. Payne, 184 N.C. 582, 114 S.E. 840. Thus, 
if the defendant’s oncoming train, rounding the curve, through the cut, 
was turned onto this track through negligence of the Train Dispatcher, 
neither Graham’s failure to anticipate its approach nor his inability to 
remove the motorcar under the circumstances of extraordinary known risk 
is a defense on the basis of assumption of risk. 

Defendant’s position is that its negligence, if any, and the contributory 
negligence of Graham, had spent themselves; and a new factual situation 
had arisen. Then, with knowledge of the danger, Graham and Gibson 
undertook to remove the motorear when they could have abandoned it and 
escaped injury; that Gibson got out of the way of the oncoming train; 
that Graham could have done so; and that Graham’s conduct in failing 
to abandon the motorear and get off the track should be held to constitute 
the sole proximate cause of his death as a matter of Jaw. Thus, defendant 
contends, its negligence, if any, was “insulated.” 

It must be borne in mind that the alleged negligence of defendant upon 
which plaintiff relies is the fact that the oncoming train had been turned 
into this section of track without warning to those in charge that Graham 
and Gibson were there with the motorcar, not the failure of the locomo- 
tive engineer to stop the train after he saw or could have seen them. 
Indeed, so far as the evidence discloses, the train, under the conditions 
then existing, could not have been stopped within a shorter distance. 
This alleged negligence, if established, continued to the moment of actual 
impact and so constituted a proximate cause of Graham’s death. As 
stated by Seawell, J., in Henderson v. Powell, 221 N.C. 239, 19 S.E. 2d 
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876: “No negligence is ‘insulated’ so long as it plays a substantial and 
proximate part in the injury. Restatement of the Law, Torts, see. 447.” 

The defendant’s contention seems to be that since Graham, by abandon- 
ment of the motorcar, could have avoided injury and death, he must be 
held solely responsible therefor notwithstanding defendant’s negligence. 
The doctrine of last clear chance, which presupposes both negligence and 
contributory negligence, relates to a person having charge of an instru- 
mentality who can but fails to bring it under control and so avoid inflict- 
ing injury. See Wade v. Sausage Co., 289 N.C, 524, 80 S.E. 2d 150, and 
eases cited therein. 

While there is some conflict in the decisions, we are in agreement with 
the rule supported by the greater weight of authority, namely, that it is 
for the jury to say whether, under the circumstances then existing, Gra- 
ham failed to exercise due care for his own safety, under the rule of the 
ordinarily prudent man, in undertaking to remove the motorcar from the 
track and in failing to get out of the way of the approaching train, and, 
if so, whether such negligence was a contributing proximate cause or the 
sole proximate cause of his death. Joice v. Missouri-Kansas-Texas R. Co., 
354 Mo, 439, 189 S.W. 2d 568, 161 A.L.R. 383; Moran v. Atchison, T. & 
S, F. Ry. Co., 48 S.W. 2d 881 (Mo.); Newman v, Southern Ry. Co., 194 
S.E. 237 (Ga.); Owen v. Kurn, 148 S.W. 2d 519 (Mo.); Texas Cent. R. 
Co, v. Bender, 75 S.W. 561 (Texas); International & G. N. BR. Co. v. 
McVey, 81 S.W. 991 (Texas); Dailey v. Burlington & M. R. BR. Co., 78 
N.W. 722 (Neb.); Winczewshki v. Winona & W. Ry. Co., 88 N.W. 159 
(Minn.); Mitchum v. Chicago, Rk. I. & G. Ry. Co., 173 S.W. 878 
(Texas); St. Louis, I. M.d 8S. Ry, Co. v. Morgan, 171 S.W. 1187 (Ark.); 
Illinois Cent. R. Co. v. Evans, 186 S.W. 173 (Ky.). 

Three cases, Deere v. Southern Pac, Co, (C.C.A. 9th), 1238 F. 2d 488, 
and Foreman v. Texas & New Orleans R. Co, (C.C.A. 5th), 205 F. 2d 79, 
cited by defendant, and Mathis v. Kansas City Southern Ry. Co., 74 So. 
172 (La.), lend support to defendant’s position. While each of these cases 
is distinguishable factually, principally on the ground of the failure to 
show negligence on the part of the railroad company, statements in the 
opinions are in accord with defendant’s contentions here. But, after 
careful consideration, we adopt the majority view as stated above. 

The case before us is distinguishable from those where an employee, 
in a position of safety, consciously exposes himself to imminent peril 
outside the line of his duty and injury or death results. Johnson v. 
Terminal R, Asso., 8 S.W. 2d 891, 61 A.L.R, 572, Annotation, 61 A.L.R. 
579 (Mo.). Compare, Bobango v. Erie R. Co, (C.C.A. 6th), 57 F. 2d 667. 

Temple v. Hawkins, 220 N.C. 26, 16 S.E. 2d 400, cited by defendant, 
is not in point. The plaintiff there, whose truck stalled on the crossing, 
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could have but failed to get out and avoid injury. Under the State law 
his right to recover was barred by his contributory negligence. 

We omit reference to decisions where the train ran down a motorcar 
or velocipede proceeding in the same direction for there the element of 
lack of knowledge of the train’s approach until the time of impact is 
ordinarily the factor of greatest importance. 

It appears now that if Graham had abandoned the motorcar when he 
saw the approaching train he would in all probability have escaped from 
his dilemma without injury. But he was and had been in charge of this 
particular motorear. It was his employer’s property, entrusted to him 
for use in the course of his employment. He owed a duty to his employer 
to exercise due care under all the circumstances to save it from damage 
or destruction by removing it from the path of the oncoming train. At 
the same time, he was under the duty to exercise due care for his own 
safety. While the company rules, offered by defendant, enjoined its em- 
ployees to act always on the principle of safety first, Rule 3 specifically 
provides that “employees to whom motorcars are assigned are responsible 
for their use and condition”; and Rule 14 provides that “any violation 
of the foregoing rules will be regarded as cause for dismissal.” More- 
over, the probable consequences to the oncoming train and its crew, as 
well as to the motorear and to him and Gibson, in the event of a head-on 
crash, were to be considered. 

Nor can it be said as a matter of law that Graham did not have reason- 
able ground to believe that he and Gibson could complete the removal of 
the motorear before the train got to it. The Jforan case, supra, while 
referring to Moran’s conduct in terms of the now obliterated doctrine of 
assumption of risk, contains this statement, apposite here: “There was 
evidence that Moran Jacked only eight inches of being in the clear when 
the engine struck him. Evidence that he came so near getting in the clear 
tends to show that he had reasonable grounds for believing that he would 
have time to remove the motorcar from the track, and that he did not 
appreciate the near and dangerous approach of the train. . . . Under the 
circumstances shown we cannot judicially say that Moran did not act 
as an ordinarily prudent person would have acted under the same circum- 
stances, and therefore decline to hold, as a matter of law, that he assumed 
the risk.” And in the Bender case, supra, in relation to facts more favor- 
able to defendant’s position than the faets here, the Court said: “Nor 
did appellee forfeit his right to recover by trying to remove the handcar 
from the track. It is by no means clear from the evidence that a prudent 
man in his situation would have pursued a different course.” 

Whether, in attempting to save his employer’s motorcar and to avoid 
the consequences of a head-on collision, Graham’s actions were those of an 
ordinarily prudent person so situated, or were those of a foolhardy and 
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reckless person, indifferent to his own safety, could not be answered as a 
matter of law. It was for determination by the jury. 

The conclusion we reach is that the issues of negligence and of contribu- 
tory negligence were for the jury. If the jury had found that Graham’s 
death was caused solely by his own negligence, this would have required 
a negative answer to the first issue, embracing as it does both negligence 
and proximate cause. The motion for judgment of involuntary nonsuit 
was properly overruled. 

Even so, conflicting instructions to the jury on the issue of damages 
necessitate a new trial. It is noted that defendant’s position as to mat- 
ters set out below are duly presented by proper exceptive assignments of 
error. 

The original complaint alleged that Graham’s estate had been damaged 
by his wrongful death in the amount of $40,000.00. When the amend- 
ments were allowed, the complaint as amended alleged that Graham’s 
widow as sole dependent and beneficiary had been damaged by his wrong- 
ful death in the amount of $40,900.00. 

Upon reaching the issue as to damages, the court gave the jury full and 
correct general instructions on the subject of comparative negligence in 
relation to damages, to be applicable in the event the jury answered both 
the negligence and the contributory negligence issues in the afhrmative, 
1.¢., that the plaintiff was entitled to recover for the benefit of the widow 
only such portion of her total damages resulting from Graham’s death 
as was attributable to defendant’s negligence and was not entitled to 
recover such portion as was attributable to Graham’s negligence. 

After these instructions the court reviewed at some length the plain- 
tiff’s evidence and her contentions thereon to the effect that she had been 
damaged by reason of Graham’s wrongful death in the amount of $40,- 
000.00. The court then says, by way of reviewing defendant’s conten- 
tions: “The defendant further contends that the sum of $40,000.00 is an 
exorbitant price and, even should you come to consider the third issue, 
that you should not award damages in any large amount like that or any 
other substantial amount, but the defendant contends it only should be 
in some amount, if any at all, much less than the amount contended for 
and demanded by the plaintiff in the action.” 

In the review of contentions, nothing is said with reference to conten- 
tions as to diminution of total damages on account of Graham’s contribu- 
tory negligence, if any, by the proportion of total damages attributable 
to Graham’s negligence. The failure to include the respective contentions 
of the parties on this subject, after having reviewed fully the plaintiff’s 
evidence and contentions as to the damages the widow has suffered on 
account of the wrongful death of Graham, must be considered in the light 
of the court’s final word and summary instruction to the jury, to wit: 
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“So, gentlemen, if you come to consider that third issue as to damages, 
and if you award plaintiff damages in the case, the Court instructs you 
that the damages recoverable, if any, is limited to the present cash value 
or present worth of such loss as results to the beneficiary occasioned by 
her, that is by the plaintiff, Mrs. Graham, being ceprived of the reason- 
able expectancy of pecuniary benefit because of the alleged wrongful 
death of her deceased husband and the amount to be allowed is limited 
strictly to the financial loss thus sustained.” 

In the instruction, quoted above, the court, by inadvertence, instructed 
the jury that the plaintiff was to be awarded damages to compensate for 
the widow’s loss “by being deprived of the reasonable expectancy of pecu- 
niary benefit because of the alleged wrongful death of her deceased hus- 
band.” (Emphasis added.) This final, positive and clear instruction 
obviously ignores the rule that, if Graham were guilty of contributory 
negligence (and a peremptory instruction on the contributory negligence 
issue had been given), the damages recoverable wouid be limited to the 
proportion of the total damages attributable to defendant’s negligence. 
We arc constrained to hold that this final, explicit instruction to the jury, 
which relates plaintiff’s recoverable damages to the death of Graham 
rather than to the negligence of defendant, may have had a pervading 
influence on the minds of the jury and may we.l be reflected in their 
answer of the issue, “$36,334.00.” 

As stated by Barnhill, J. (now C. J.), in 8S. v. Cvercash, 226 N.C, 632, 
39 S.E. 2d 810: “When there are conflicting instructions to the jury upon 
a material point, the one correct and the other incorrect, a new trial must 
be granted. We may not assume that the jurors possessed such discrimi- 
nating knowledge of the law as would enable them to disregard the erro- 
neous and to accept the correct statement of the law as their guide. We 
must assume instead that the jury in coming to a verdict, was influenced 
by that part of the charge that was incorrect.” See cases cited in 8. v. 
Overcash, supra; Dixon v. Brockwell, 227 N.C. 567, 42 S.E. 2d 680; 
Green v. Bowers, 230 N.C. 651, 55 S.E. 2d 192; Liv re Will of Kemp, 284 
N.C, 495, 67 S.E. 2d 672; S. v. Howell, 239 N.C. 78, 79 S.E. 9d 235. 

A new trial is ordered. This renders unnecessary the consideration of 
other execptive assignments of error brought forward by defendant. 
None of them may be pertinent upon the retrial of the cause. 

New trial. 


Barnurrt, C. J., dissenting in part: The majority, after analyzing 
the complaint, state that “the alleged negligence of defendant upon which 
plaintiff relies is the fact that the oncoming train had been turned onto 
this section of track (between Parkton and the signal tower to the north) 
without warning to those in charge (of the train) that Graham and 


N.C] SPRING TERM, 1954. 351 


GRAHAM v. R. R. 


Gibson were there with the motorcar, not the failure of the locomotive 
engineer to stop the train after he saw or could have seen them.” It is 
stated in effect that the allegations of speed, blind curve in the cut north 
of Rock Fish Creek, and the failure to ring the bell or blow the whistle 
constitute window dressing which alone would not support a recovery. 
I accept that interpretation of the complaint. 

The testimony offered in support of this single alleged act of negli- 
gence presents these questions for decision: (1) Did the defendant, 
through its dispatcher, commit an act of negligence when it turned the 
unscheduled Bennettsville freight onto the northbound track within thirty 
minutes after having given Graham one-hour clearance for said track 
without giving any notice to those in charge of said freight that Graham 
and his companion had gone to repair the signal, and if so, (2) was such 
negligence one of the proximate causes of the death of plaintiff’s intestate ? 

In the first place I cannot perceive that defendant breached any duty 
it owed the deceased when it let the freight proceed northward on the 
northbound track. The deceased needed clearance on the northbound 
track to make the trip to the signal tower. This he received. He had 
reached his destination when the freight entered upon the track. The 
dispatcher knew that the deceased had had ample time within which to 
reach his destination, and that it was the duty of deceased to make his 
return trip on the southbound track. There was no cause for the dis- 
patcher to anticipate or foresee that the use of the northbound track by 
the freight would in any wise endanger either Graham or Gibson. He 
had reason instead to believe that they would return to Parkton on the 
southbound track. 

If such conduct must be considered an act of negligence, it in no wise 
contributed to the death of plaintiff’s intestate. It ceased to play “a sub- 
stantial and proximate part” in the collision and resulting death so soon 
as the deceased discovered the approach of the train in ample time to 
stop the motorcar, leave the track, and reach a zone of safety. That he 
had ample time so to do is conceded. From that time on until the final 
crash, his life or death depended entirely upon what he should decide to 
do. Therefore, I am unable to perceive how it may be said that the action 
of the dispatcher in turning the train onto the northbound track without 
warning the train crew that the deceased and his companion were some- 
where to the north was a proximate cause of the death of plaintiff’s 
intestate, 

But the majority hold that the deceased may be excused for his conduct 
on the ground that he owed his employer the duty to protect the property 
entrusted to his care against damage or destruction. To say that this duty 
was so impelling that he must perforce risk his life in its performance 
would seem to me to carry it to the extreme. Self-preservation is said to 
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be the first law of nature. To say that the rules of the company overrode 
this law and bound the deceased to risk his own life to protect the motor- 
car from damage or destruction or suffer the penalty of a discharge and 
excuses his failure to seek a place of safety in time to avoid injury or 
death is but to attribute to his employer—-and the law itself—a stone- 
heartedness beyond my comprehension. 

The law as I understand it required him, when in the presence of a 
known danger, to use diligence to avoid the threatened injury or death. 
All other considerations faded into insignificance. 

The deceased was negligent in two material respects, and in my opinion 
such negligence on his part constitutes the sole proximate cause of his 
injury and death. 

When he began his return trip, it was his duty to use the southbound 
track. A telephone was available so that he could get clearance on that 
track. He elected to proceed southward on the northbound track when 
he knew, or should have known, that the engineer of a train proceeding 
northward would have no cause to anticipate that he would meet another 
train or motorcar going in the opposite direction on the same track. Then 
he proceeded to narrow the gap between his motorcar and the approach- 
ing train to the point a collision between the two became inevitable. 

The deceased discovered the presence of the approaching train in ample 
time to stop his motorcar, leave the track, and reach a zone of safety. 
The peril was apparent for sometime before the collision. The way of 
escape was open. The duty to get off the track, out of the way of the 
oncoming train, was impelling. Yet he elected to remain on the track 
until the very moment of the collision, and he did so knowing the engineer 
could not stop his train within the available distance so as to avoid strik- 
ing him. It is not a case of last clear chance or hidden peril. Whatever 
his motives—and no doubt they were good—they did not, in my opinion, 
excuse his conduct or shift the blame to the defendant. If he first thought 
he had time to remove the motorear, it soon becam2 apparent he could not 
do so. Certainly this is so if the train was traveling as plaintiff’s evidence 
tends to show, 

The record, in my opinion, discloses that the conduct of the deceased 
evidenced a reckless indifference to his own safety, which conduct on his 
part was the sole proximate cause of his injury and death. I, therefore, 
vote to sustain the motion for judgment of involuntary nonsuit, 

Passing the question of nonsuit, I agree that (1) the original complaint 
constitutes a defective statement of a good cause of action, and that the 
order allowing amendment thereof rested within the sound discretion of 
the presiding judge, and (2) the conflict in the charge on the question of 
damages requires a new trial. 


WinbBorne, J., concurs in dissent. 
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CHARLIE HASTY anp E. 8. BURNS. 


(Filed 4 June, 1954.) 
Bill of Discovery § 1c— 

After the pleadings have been filed, application for examination of the 
adverse party can be for no legitimate reason other than to obtain evidence 
to be used at the trial, and is available to the applicant as a matter of 
right. G.S. 1-568.11. 


Same— 

After the pleadings have been filed, an application for examination of 
the adverse parties alleging that the parties to be examined are residents 
of a specified county and requesting that the examination be had at the 
courthouse of that county, discloses sufficient reason for the designation of 
the place for the hearing. G.S. 1-568,11 (b) (4). 


Bill of Discovery § 6— 

Where order for examination of the adverse party after pleadings have 
been filed is issued on proper application, and notice of the examination is 
served on the adverse party, G.S. 1-568.14, and the adverse party appears 
in person and by counsel and participates in the examination, the deposi- 
tion is admissible against him, subject to his right to except to the com- 
petency, relevancy, or materiality of the testimony. G.S. 1-568.28; G.S. 
1-568.24. 


Automobiles § 8a~— 

The duty of a motorist to observe traffie regulations is a duty owed not 
only to others using the highways, but also to every person on or about the 
highways who may suffer injury to his person or damage to his property 
as a natural and proximate result of a violation thereof. 


Automobiles § 7— 

Where the violation of a safety statute constitutes a criminal offense, 
such violation is negligence per se, but in order to constitute the basis for 
recovery in a civil action such violation must be shown to be the proximate 
eause of the injury, including the essential element of foreseeability. 


. Negligence § 9— 


That the injury be foreseeable is an essential element of proximate cause. 


Automobiles § 18b— 


Evidence that defendant in attempting to enter a filling station on the 
left side of the highway, drove his vehicle across the highway to his left 
directly in the path of a car approaching from the opposite direction at a 
time and under circumstanees which rendered a collision inevitable, G.S. 
20-154, 20-140, and that the driver of the other car swerved to his left, 
sideswiping the right of defendant’s car, deflecting the course of the other 
ear so that it went outside the bounds of the highway on its left side and 
struck plaintiff, who was standing between two cars parked in a private 
driveway, is held to warrant the inference that plaintiff’s injury could have 
been foreseen as the natural and proximate result of defendant's negli- 
gence. 
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8. Appeal and Error § 39a-—~ 
Where there is no error relating to the issue of damages and there is no 
reasonable ground to anticipate that a retrial would result in a verdict 
more favorable to defendant on the issue of liability, a new trial will not 
be ordered merely to afford defendant an opportunity to try and induce 
another jury to reduce the amount of the recovery. 


9, Automobiles §18b—Whether defendant’s negligence was proximate cause 
of injury held for determination of jury upon the evidence in this case. 


The evidence tended to show that while defendant was driving on his 
right side of the highway a car approached from the opposite direction, 
turned across the highway in front of defendant's lane of travel when 
defendant was only 20 to 25 feet away, that deferdant swerved his vehicle 
to the left, hit the right side of the other vehicle in a sideswiping manner, 
went out of the bounds of the highway, and struck plaintiff who was stand- 
ing in a private driveway on defendant's left of the highway. There was 
also evidence that defendant’s vehicle was traveling at an excessive and 
unlawful speed, G.S. 20-141. Meld: While the speed of defendant’s car was 
not a proximate cause of the collision, since it was insulated by the unfore- 
seeable and unlawful conduct of the operator of the other car, whether 
such excessive speed was the proximate cause of plaintiff's injury, in that 
it resulted in defendant’s inability to control his vehicle after the collision 
or stop it before striking plaintiff, is a question for the jury. 


10. Bill of Discovery § 613: Evidence § 16— 

Since the amendment of G.S. 1-568.25 (a) and (b) by Chapter 885, Ses- 
sion Laws of 1953, the party introducing the deposition of a witness does 
not make the party examined his witness and is not bound by adverse 
statements made by the witness during his examination, and upon motion 
to nonsuit only so much of the pretrial testimony as tends to establish 
plaintiff's cause of action or explain other testimony offered in plaintiff's 
behalf is to be considered. . 


11. Trial § 22c—~ 
Upon motion to nonsuit, the Court must consider all the testimony, but 
in doing so must draw the conclusion most favorable to plaintiff and leave 
it for the jury to reconcile any inconsistent, conflicting, or contradictory 
testimony. 


12, Automobiles §§ 18g (5), 18h (2)—Dhysical facts at scene held sufficient 
for jury on question of excessive speed. 


Defendant driver testified that he did not know what happened after 
the collision between his car and the car of another. He also testified as 
to the course of his vehicle after the collision. The physical evidence at 
the scene indicated that after the right fender of his car sideswiped the 
right side of a car appreaching from the opposite direction, defendant's 
vehicle crossed to the left of the highway, climbed an embankment from 
12 to 20 inches high. hurtled into a yvard and struck two automobiles, 
parked in a private driveway, and plaintiff, who was standing between the 
cars, knocking one of the cars 20 feet and hurling defendant some 59 feet, 
and then ploughed into a wet field and came to rest some 99 feet from the 
driveway. Held: The facis and circumstances are sufficient to support a 
finding by the jury that defendant’s loss of control of his vehicle and his 
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inability to stop within a reasonable distance was due to excessive speed 
and not to his loss of consciousness, 


13. Trial § 32— 

A party who aptly tenders written request for instructions on a point 
of law arising on the evidence is entitled to have the court give in sub- 
stanee the requested instruction as law coming from the court. Merely 
giving it as a statement of a contention of the party will not suffice. 


AppesL by both defendants from [udiszll, J., October Term 1953, 
STANLY. 

Civil action to recover compensation for personal injuries sustained 
by plaintiff when struck by the automobile of defendant Hasty. 

About 1:20 p.m. on 23 December 1951, defendants were traveling in 
opposite directions on Highway 52, about two miles south of Albemarle, 
in Stanly County. The highway at that point extends in a north-south 
direction and is straight for several hundred yards in both directions. 
The Aldridge home is located on a one-acre lot on the west side of the 
highway with a 300-foot frontage on the highway. There is the usual 
road ditch and embankment. The height of the embankment in front of 
the residence was variously estimated to be from twelve to twenty inches. 
Two automobiles were parked in the Aldridge driveway to the north of the 
residence. Another was parked on the shoulder of the road. Plaintiff, 
at the time he was struck, was standing between the two automobiles 
parked in the driveway. On the east side of the highway there is a filling 
station about 100 yards south of the Aldridge residence. 

Defendant Burns was traveling south on a station wagon, and Hasty 
was going north on a Chevrolet automobile. As Burns approached the 
filling station, he turned his vehicle to the left, diagonally across the road, 
to enter the north driveway of the filling station. He turned directly in 
front of Hasty’s vehicle in the east lane of travel when Hasty’s automo- 
bile was only 20-25 feet away. Hasty swerved to the left in an attempt to 
avoid a collision, and the right front fender of his vehicle struck the right 
side of the Burns station wagon in a glancing or sideswiping manner, 
went across the road, up into the Aldridge yard, struck plaintiff and the 
two automobiles in the driveway, and stopped in a wet. plowed field about 
one hundred feet beyond, mired to the bottom. Burns droye on into the 
filling station yard. Tis vehicle was only slightly damaged. He said 
he did not see the Hasty automobile. 

Other pertinent facts are stated and amplified in the opinion. 

In the trial below appropriate issues were submitted to and answered 
by the jury in favor of plaintiff and against both defendants. The court 
entered judgment on the verdict, and both defendants excepted and 
appealed. 
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orton & Williams and F. Grainger Pierce for defendant appellant 
Hasty. 

R. LL, Smith & Son for defendant appellant Burns. 

Brown & Mauney for plaintiff appellee. 


Barnuiiy, C. J. After the pleadings were filed, the plaintiff sought 
and obtained leave to examine both defendants prior to trial as provided 
by General Statutes ch. 1, art. 46. The defendant Burns, at the time the 
examination was had and in the trial below, moved to suppress the exami- 
nation of Hasty for the reason that “the application therefor sets out no 
facts specifying the information sought or the purpose therefor,’ and 
“that the Clerk making the order for the examination found no such 
facts.” The motion was overruled, and the plaintiff offered said examina- 
tion in evidence as against both defendants. 


APPEAL OF BURNs. 


This defendant excepted to the denial of his motion to suppress the 
examination of Hasty and to the admission of the same in evidence as 
against him. These exceptions are made the bases of exceptive assign- 
ments of error and are duly bronght forward and ciscussed in this appel- 
lant’s brief. They present for decision the only questions of sufticient 
merit to require discussion. 

In 1951 the General Assembly, by the adoption of ch. 760, S.L. 1951, 
now General Statutes ch. 1, art. 46, repealed our old statute which pro- 
vided for the examination of adverse parties and substituted in heu 
thereof a new statute which in many respects is entirely different in sub- 
stance and in the procedure provided. Under the terms of the Act a liti- 
gant nay examine any other party to the action: “(1) For the purpose of 
obtaining information necessary to prepare a pleading or an amendment 
to a pleading, or (2) For the purpose of obtaining evidence to be used 
at the trial, or at any hearing incident to the trial, or (8) For both pur- 
poses.” GS, 1-568.3. 

We are interested here only in those provisions of the Act which relate 
to the examination of a party after the pleadings have been filed. 

After the “examining party” and “the party to be examined” have both 
filed their pleadings, “an examination is a matter of right and may be had 
as provided by G.S, 1-568.11.” The examining party must apply to the 
clerk or judge for an order for the examination and his “application must 
be in the form of, or supported by, an affidavit showing: (1) That the 
action has been commenced; (2) That the applicant has filed complaint, 
petition or answer; (3) That the applicant desires to examine a desig- 
nated person who has filed a petition, complaint or answer or on whose 
behalf a petition, complaint or answer has been filed; (4) That the exami- 
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nation should be held at a place designated in the affidavit, together with 
facts showing the reasons therefor.” G.S. 1-568.11. 

“Tf the judge or clerk finds that the facts are as set out in the affidavit, 
he shall make an order: (1) Appointing a commissioner to hold the 
examination; (2) Fixing the time and place of the examination, subject 
to the provisions of G.S, 1-568.5, and (3) Directing the person to be 
examined to appear before the commissioner at such time and place for 
examination.” G.S, 1-568.11 (c). G.S. 1-568.5, in so far as it is pertinent 
here, provides that the time and place of the examination may be changed 
by agreement of the parties or “for good cause shown,” by the order of 
the clerk. 

The application filed by the plaintiff is verified and contains all the 
information thus required by the statute other than the “facts showing 
the reasons” for requesting that the examination be held at the courthouse 
in Stanly County as required by G.S, 1-568.11 (b) (4), that is, it alleges 
no facts in support of that request other than the allegation that Burns 
and Hasty are residents of Stanly County. 

We are not quite sure we comprehend the underlying purpose of the 
provision contained in G.S. 1-568.11 (b) (4). If the Legislature intended 
to require the applicant to state the reasons why he desires the examina- 
tion or the information he seeks to obtain, it failed to use language which 
gives expression to that intent. After the pleadings are filed, the exami- 
nation is available to the applicant as a matter of right. And there could 
be no legitimate reason therefor—-after the parties have pleaded—other 
than to obtain evidence to be used at the trial. Furthermore, the language 
relied on is a part of subsection (b) (4). It relates exclusively to, and 
is a part of the “showing” to be made by the petitioner as required by that 
particular subsection. The “reasons” to be alleged are the reasons for 
naming the place for the hearing designated in the petition. 

It is alleged in the petition that the parties to be examined are residents 
of Stanly County. The courthouse is the place provided for judicial 
hearings. These are, we think, sufficient reasons for requesting that the 
examination be had at the courthouse of the county of defendants’ resi- 
dence. And, in any event, we hold that, under the circumstances of this 
case, the failure to state other and additional reasons—if indeed such 
exist—does not constitute a fatal defect in the application. 

Notice of the examination was served on both Burns and Hasty as 
required by G.S, 1-568.14. Both appeared in person and by counsel and 
participated in the examination. Hence the deposition was admissible 
in evidence as against Burns, G.S. 1-568.24, subject to his right to except 
to the competency, relevancy, or materiality of the testimony as provided 
by the statute, G.S. 1-568.23, 1-568.24. This right on his part was fully 
protected by the court below. 
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Even so, he contends all the evidence tends to show that at the time of 
the collision he had passed some distance beyond plaintiff who was stand- 
ing outside the bounds of the highway, and that therefore he owed no 
duty to plaintiff the breach of which would give rise to lability on his 
part for the injuries inflicted by the Hasty automobile; and that, even 
if he violated a traffic regulation, neither the injury suffered by plaintiff 
nor any such like injury was reasonably foreseeable as a result thereof. 

These contentions present squarely for decision three questions: (1) 
Did this defendant breach any legal duty he owed the plaintiff; (2) where 
the negligence relied on by plaintiff is the violation of a criminal statute, 
is foreseeability a condition of liability, and, if so, (8) does the evidence 
offered warrant and support the inference that defendant, under the facts 
here disclosed, could and should have foreseen that the injury suffered by 
plaintiff or some like injury was likely to result ? 

Our motor traffic regulations are not intended merely to protect those 
who are using the highways. They are designed to protect the life, limb, 
and property of any and every person on or about the highway who may 
suffer injury to his person or damage to his property as a natural and 
proximate result of the violation thereof. Therefore, this defendant owed 
to plaintiff and all other persons similarly situated the duty to observe 
and obey the positive mandates of our motor vehicle traffic regulations, 

Strictly speaking, a violation of a criminal statute constitutes a posi- 
tive, affirmative tort which perhaps should never aave been put in the 
category of negligence. It would seem that this view prevails in some 
jurisdictions where it is held that foreseeability is not a condition of 
liability. In these jurisdictions the rule that the tert-feasor is liable for 
any consequence that may flow from his unlawful act as the natural and 
probable (or proximate) result thereof, whether he could foresee or 
anticipate it or not, prevails. It is presumed that he intended whatever 
resulted from his unlawful act. Cooley on Torts, see. 50. 

In the past this rule has received the sanction of this Court by direct 
decision as well as by way of ob:ter dicta. Drum v. Miller, 185 N.C. 204; 
Starnes v. Manufacturing Company, 147 N.C. 556; Leathers v. Tobacco 

Jompany, 144 N.C. 3380; McGowan v. Manufacturing Company, 167 
N.C. 192, 82 S.E. 1028; Hodges v. R. R., 179 N.C. 566, 103 S.E. 145: 
Watson v. Construction Company, 197 N.C, 586, 150 S.E. 20. 

But the trend of our decisions since the advent of the automobile has 
been to treat the breach of a criminal Jaw as an act of negligence per se 
unless otherwise provided in the statute. Godfrey v. Coach Company, 
201 N.C, 264, 159 S.E. 412; James v. Coach Company, 207 N.C. 742, 
178 S.E. 607; Whitaker v. Car Company, 197 N.C. 88, 147 S.E. 729: 
and Albritton v. Hill, 190 N.C, 429, 180 S.E. 5 (exceeding speed limit); 
King v. Pope, 202 N.C, 554, 163 S.E. 447, and Nortleet v, Hall, 204 N.C. 
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573, 169 S.E. 143 (reckless driving and speeding); Hoke v. Greyhound 
Corporation, 226 N.C. 692, 40 S.E. 2d 345, and Gillis v. Transit Corpora- 
tion, 193 N.C, 346, 137 S.E. 153 (failure to keep to the right); Burke wv. 
Coach Company, 198 N.C, 8, 150 S.E. 636 (parking on highway); Hol- 
land vy. Strader, 216 N.C. 436, 5 S.E. 2d 311 (failure to give hand signal). 

“All of the decisions of this State since Ledbetter v. English, 166 N.C. 
125, §1 S.E. 1066, concur in the view that the violation of an ordinance 
or of a statute designed for the protection of life and limb is negligence 
per se. Notwithstanding, the same decisions do not permit recovery for 
the mere violation of the statute, unless there was a causal relation be- 
tween the violation and the injury.” Ham v. Fuel Company, 204 N.C. 
614, 169 S.E. 180; Holland v. Strader, supra. 

“According to the uniform decisions of this Court, the violation of a 
statute imposing a rule of conduct in the operation of a motor vehicle and 
enacted in the interest of safety has been held to constitute negligence 
per se, but before the person claiming damages for injuries sustained can 
be permitted to recover he must show a causal connection between the 
injury received and the disregard of the statutory mandate .. .” Conley 
v. Pearce-Y oung-Angel Co., 224 N.C, 211, 29 S.E. 2d 740. 

The conclusion that the violation of a criminal statute designed and 
intended to protect citizens against injury to their persons or damage to 
their property constitutes a wrongful act which may be made the basis 
of an action founded on allegations of negligence is sound. Negligence 
is the breach of some duty imposed by law. This is the commonly ac- 
cepted brief and general definition of negligence, and the violation of a 
motor vehicle traffic regulation is a breach of a duty imposed by law for 
the protection of individuals and their property. 

_ When the action is for damages resulting from the violation of a motor 
vehicle regulation, does the doctrine of foreseeability apply? We are 
constrained to answer in the affirmative. 

Whatever the conflict of decision in other jurisdictions on this question 
may be, it is uniformly held that to entitle a plaintiff to recover in an 
action bottomed on the violation of a criminal statute it must be made to 
appear that the injury or damage complained of was the natural and 
probable result of such violation. 

Causal connection between the unlawful act committed and the injury 
or damage sustained must be shown; that is to say, proximate cause must 
be established. And we relate foreseeability to proximate cause as an 
essential element thereof. 

“Foreseeable injury is a requisite of proximate cause, and proximate 
cause is a requisite for actionable negligence, and actionable negligence is 
a requisite for recovery in an action for personal injury negligently in- 
flicted.””’ Osborne v. Coal Company, 207 N.C. 545, 177 S.E. 796, and 
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eases cited; Wood v. Telephone Co., 228 N.C. 605, 46 S.E. 2d 717; Shaw 
v. Barnard, 229 N.C. 718, 51 S.E. 2d 295, 

Consequently, in this as in most jurisdictions, to establish proximate 
cause foreseeable injury must be made to appear. 

We should note, however, for the benefit of Bench and Bar, that when 
the plaintiff relies on the violation of a motor vehicle traffic regulation 
as the basis of his action that, unless otherwise provided in the statute, the 
common law rule of ordinary care does not apply. The statute prescribes 
the standard, and the standard fixed by the Legislature is absolute. 38 
A.J. 831, see. 160. Proof of the breach of the statute is proof of negli- 
gence. In essence, that is the meaning of per se. 

The violator is liable if injury or damage proximately results, irre- 
spective of how careful or prudent he has been in other respects. No 
person is at liberty to adopt other methods and precautions which in his 
opinion are equally or more efficacious to avoid injury. 38 A.J. 831, 
sec. 160; Northern Indiana Transit v. Burk, 89 N.E. 2d 905. 

The evidence is such as to compel the conclusion that Burns violated 
the express provisions of G.S. 20-154 and G.S. 20-140. He drove his 
vehicle to the left across the lane of traffic of Hasty’s approaching auto- 
mobile at a time and under circumstances which rendered a collision 
inevitable. He knew, or should have known, that his conduct in so doing 
would probably deflect the course of Hasty’s vehicle and cause it to go 
outside the bounds of the highway and injure some bystander. That was 
the natural and proximate result of his unlawful conduct which he could 
have reasonably foreseen and for which he must answer in damages. 

The other exceptive assignments of error are without substantial merit. 
On this record this defendant has no reasonable cause to cherish the hope 
that a retrial would result in a verdict more favorab‘e to him on the issue 
of negligence, and, in the absence of error on the issue of damages, we do 
not grant a new trial merely to afford the defendant an opportunity to 
try to induce another jury to reduce the amount of recovery. As to this 
defendant, the judgment must be affirmed. 


APrraL OF Hasty. 


This brings us to the one decisive question presented by the appeal of 
defendant Hasty. Did the court below err in denying his motion for 
judgment as in case of involuntary nonsuit ? 

That Hasty was not guilty of any actionable negligence which would 
make him liable to Burns or a passenger on the Burns vehicle, Butner 
v. Spease, 217 N.C. 82, 6 S.E, 2d 808, does not necessarily mean that the 
evidence exculpates him as to the plaintiff. The relations between Burns 
and Hasty on the one hand, and Hasty and plaintiff on the other, were 
quite different. 


NC.) SPRING TERM, 1954. 361 


ALDRIDGE v. HASTY. 


This defendant was traveling in the eastern or northbound lane of 
travel which was his right side of the highway. Burns cut his station 
wagon to the left diagonally across and upon the Hasty lane of travel at 
a time when Hasty’s vehicle was only twenty or twenty-five feet away. 
The road was straight. It was in the daytime. The scene was in the 
rural section of the county, and no special hazards existed which required 
Hasty to reduce his speed below the maximum provided by law. And in 
the absence of warning, he was not required to anticipate and guard 
against the negligent conduct of Burns. Under these circumstances, irre- 
spective of his speed, Hasty could not have avoided a collision with the 
Burns station wagon. Even if he was operating his vehicle at an unlaw- 
ful rate of speed, as between him and Burns or a passenger on the Burns 
vehicle, his conduct In so doing may not be deemed a proximate cause of 
the collision. The conduct of Burns rendered the collision unavoidable, 
insulated any prior negligence of Hasty, and must be held to be the sole 
proximate cause of the original collision. On this phase of the case, the 
line of decisions represented by Butner v. Spease, supra, is controlling. 

Neither may plaintiff recover judgment against this defendant on the 
theory his violation of our statute regulating the speed of motor vehicles, 
G.S. 20-141, was one of the proximate causes of the Burns-Hasty collision. 

But plaintifi’s cause of action is not made to depend on this one allega- 
tion. He asserts that, even if it be held—as we do hold—that the unlaw- 
ful conduct of Burns insulated any prior negligence on the part of Hasty 
in respect to, and constituted the sole proximate cause of, the original 
collision, this defendant was operating his vehicle at such an excessive 
rate of speed that he was unable thereafter to control his automobile or 
to stop before striking plaintiff, who was standing outside the bounds of 
the highway several hundred feet ahead; that the loss of control of his 
vehicle and his inability to stop within a reasonable distance without 
leaving the highway was due to his excessive speed and not to his loss of 
consciousness. In support of these contentions, he relies on the line of 
cases represented by ftiggs vu. Wotor Lines, 233 N.C. 160, 68 S.E. 2d 197. 

Non constat Hasty’s negligence, if any, was not one of the proximate 
causes of the original collision, has plaintiff offered evidence sufficient in 
probative force to require the submission of an issue of negligence as 
against him? On this question we concur in the view of the plaintiff 
that Riggs v. Motor Lines, supra, and like decisions of this Court are cou- 
trolling, and that this question must be answered in the affirmative. 

Hasty testified, in part, that he did not remember a thing after the 
collision until his car stopped; that he was “stove up”; that he does not 
remember hitting the bank; and that it was the collision “and the bank 
and all the rest of the hits” that caused him to be “stove up,” and unable 
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to remember what happened. He repeated these statements in various 
forms on his pretrial examination. 

The original Act, ch. 760, 8.1L. 1951, provides that any party using the 
examination of an adverse party thereby makes the party examincd his 
witness, G.S. 1-568.25 (a), and denies him the right to cross-examine 
such adversary when and if he becomes a witness at the trial, G.S. 
1-568.25 (b). This section, however, was amended by ch. 885, S8.L. 1953. 
This latter Act deletes the provision that “the party who introduces the 
deposition in evidence . . . does make such person his witness” in sub- 
section (a), and revises the language of subsection (b). Under this 
amendment, the examining party may cross-examine his adversary whose 
deposition he has used, if and when such adversary becomes a witness in 
his own behalf at the trial, and may contradict him but “may not impeach 
his credibility except by the showing of prior inconsistent statements upon 
proper foundation laid.” Ch. 885, S.L. 1953. 

So then, under the statute as it now exists, the plaintiff, by introducing 
his deposition, did not make Hasty his witness and is not bound by the 
adverse statements made by him during his examination. Instead, we 
are to consider only so much of the pretrial testimony of Hasty as tends 
to establish plaintiff’s cause of action or to explain other testimony offered 
in plaintiff’s behalf. Hartley v. Smith, 239 N.C. 170. We must consider 
all the testimony, but in so doing we must draw the conclusion most favor- 
able to the plaintiff and leave it for a jury to reconcile the inconsistent, 
conflicting, or contradictory testimony. Jladdox v. Brown, 232 N.C. 244, 
59 S.E. 2d 791; Sessoms v. McDonald, 237 N.C. 720, 75 S.E. 2d 904; 
Jackson v. Hodges, Comr. of Insurance, 282 N.C. 394, 62 S.E. 2d 326; 

imery v. Insurance Co., 228 N.C, 532, 46 S.E. 2d 399. 

When so considered, does it explain the movements of the Hasty auto- 
mobile, the damage it did, and the distance it traveled after the collision 
so as to compel the one conclusion that it was all attributable to Hasty’s 
condition produced by the original collision and not to his speed, or is 
there other conflicting evidence tending to prove that Hasty was traveling 
at an excessive rate of speed, and that such unlawful speed was at least 
one of the proximate causes of the injuries suffered by plaintiff ‘ 

For us to accept as determinative and conclusive this defendants oft- 
repeated statement that he did not know what happened after his right 
front fender came in contact with the right front side of the station 
wagon; and to hold that it explains what happened after he collided with 
the Burns vehicle and completely exonerates him from any liability to 
plaintiff would perforce require us to ignore other contradictory state- 
ments and disregard the testimony which tends to show that the defendant 
was traveling at an excessive rate of speed. 
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This defendant testified that immediately after his right front fender 
came in contact with the Burns vehicle, he went to his left of the highway, 
across the western shoulder thereof, up an embankment, into the Aldridge 
yard ; that there was “just a ‘lam bamming’ ” when he hit the automobiles 
in the driveway, and that he “just came to a easy stop” in the plowed field, 
These are facts he could not know and about which he could not testify 
if he was unconscious at the time. 

When his car stopped he got out and “hollered for his children”; went 
to look after his wife who apparently had been hurled from the vehicle 
when it struck the embankment, and then walked down the road to the 
filling station and talked to Burns. 

After the impact the Hasty vehicle crossed to the left side of the road, 
traveled some distance down the highway ditch, and climbed the highway 
embankment. When it climbed or jumped the embankment, it hurdled 
through the air several feet off the ground from the walkway to the drive- 
way—a distance of forty or fifty feet. There it struck the two parked 
automobiles, knocking one of them twenty feet and completely around. 
Tt also struck plaintiff who was standing at the parked cars and hurled 
him fifty-nine feet. Jt knocked off plaintiff’s left shoe and cast it forty- 
six feet beyond plaintifi’s body. It then plowed through the wet field until 
it came to rest ninety-nine feet from the driveway. It stopped only when 
it had mired so deep it could go no further. “. . . the further the car 
the deeper the ruts.” 

Witnesses testified that as he approached and passed through the Ald- 
ridge yard, he was traveling very fast and, as some expressed it, “was 
flying.” While no witness undertook to give the distance from the point 
of the original collision to the point where the Hasty vehicle finally 
stopped, other testimony as to distances makes it appear that 1t must have 
been several hundred feet. The filling station is one hundred yards south 
of the Aldridge residence, and it is at least 140 feet from the Aldridge 
walkway to the point where the car stopped. 

These facts and cireumstances about which the plaintiff offered evi- 
dence are sufficient to support a finding that this defendant’s loss of 
control of his vehicle and his inability to stop within a reasonable distance 
was due to excessive speed and not to a loss of consciousness. At least 
the jury may so find—-and that is the question we are required to decide. 

Non constat Hasty could not reasonably foresee, and was not required 
to anticipate, the wrongful and unlawful conduct of Burns, if he was at 
the time operating his automobile at an unlawful speed and such unlawful 
speed was the reason, or one of the reasons, why he could not stop within 
a reasonable distance and without traveling outside the bounds of the 
highway, crashing into the two automobiles, and striking plaintiff, then 
and in that event his unlawful speed constitutes at least one of the proxi- 
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mate causes of the injuries suffered by plaintiff. Jf the jury should so 
find, then the conduct of Burns did not break the line of causation as to 
plaintiff but merely accelerated the result of his (Hasty’s) negligence. 
As between Hasty and plaintiff, the conduct of Burns was only a con- 
tributing or concurring cause. Riggs v. Motor Lines, supra; Banks v. 
Shepard, 230 N.C. 86, 52 S.E. 2d 215. 

This subject is fully discussed in Roggs v. Motor Lines, supra. Fur- 
ther discussion at this time would serve no useful purpose. Suffice it to 
sav that the line of cases represented by that decision is controlling here. 

The physical facts at the scene of a collision may disclose that the 
operator of a vehicle involved in the accident was traveling at an excessive 
speed. Riggs v. Motor Lines, supra. We conclude, therefore, that the 
evidence of the physical facts and other testimony offered by plaintiff is 
sufficient to repel this defendant’s motion for judgment of nonsuit. It is 
for a jury to say whether defendant’s inability to stop before colliding 
with plaintiff was due to his alleged loss of consciousness or to his alleged 
excessive speed, or to the conduct of Burns and notwithstanding the fact 
he (Hasty) was traveling at a lawful speed. 

This appellant in apt time prayed the court to charge the jury that he 
was under no duty of anticipating the negligent anc. unlawful conduct of 
Burns and that, instead, he had a right to assume and to act upon the 
assumption that Burns would exercise ordinary care for his own safety 
and the safety of others on the highway. The prayers for instruction 
are in amplified form. As the principle of law incorporated therein and 
not the exact wording thereof determines the materiality and propriety of 
the proposed instruction, we need not quote it verbatim. Reference to the 
principle of law he sought to have applied to the facts in the case is 
sufficient. 

The court gave the substance of the prayers for instructions but it did 
so in the form of a contention made by this appellant. This will not 
suffice. He was entitled to the instructions coming from the judge as the 
law in the case, applicable to the facts relating to the circumstances of 
the original collision. As it will be somewhat difficult for a layman, in 
any event, to distinguish between the effect of the negligence, 1f any, of 
Hasty as it relates to the original impact on the one hand, and to the 
injuries suffered by the plaintiff on the other, we deem the failure of the 
court to instruct the jury fully on this principle of ‘aw as requested sufh- 
ciently prejudicial to entitle this defendant to a new trial. 

As to defendant Burns—No error. 

As to defendant Hasty—N ew trial. 
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(Filed 4 June, 1954.) 
1. Insurance § 2514,— 


In presenting a false claim and proof in support of such claim for pay- 
ment of loss, or other benefits upon a contract of fire insurance, a defend- 
ant must have acted willfully and knowingly in order to be convicted under 
G.S. 14-214, The term “willfully and knowingly” defined. 


2. Same— 


The existence of unreported liens or other insurance upon the property 
is a civil matter governed by G.S. 58-178, 58-180, but does not tend to show 
criminal intent in connection with the filing of proofs of claim. G.S. 14-214. 


3. Same—Evidence held insufficient to show that defendant willfully and 
knowingly presented fraudulent claim and proofs in support thereof, 


In this prosecution under G.S8. 14-214, the State offered witnesses, none 
of whom were contractors or experienced builders, and some of whom ad- 
mitted they were not qualified to testify as to the cost of labor and mate- 
rials, who testified as to their opinion of the value of the property at the 
time of the fire in an amount substantially less than the insurance on the 
property, and evidence that defendant filed claim for the total amount of 
the insurance in the sum of $18,500. Defendant introduced testimony to 
the effect that the cost of replacement would be from $16,128 to $19,600, 
evidence as to cost of improvements made upon property prior to the fire, 
ete., that defendant had secured a contract for sale of the property at 
$25,000, and other evidence as to rental value of the property prior to the 
fire. Defendant made conflicting estimates of the value of the property at 
the time of the fire, between §&23,000 and $25,000. Held: The evidence is 
insufficient to raise more than a suspicion or conjecture as to the good 
faith of defendant in fixing the value of the damaged structure at the time 
of the fire at $28,000 in his proofs of claim for loss, and therefore the 
evidence is insufficient to show that the defendant willfully and knowingly 
presented a false and fraudulent claim and proof in support of such claim, 
and his motion for judgment as of nonsuit should have been allowed. 


4, Same— 


The procuring of overinsurance is not a crime, though it may be a civil 
wrong under certain circumstances. 


AppEAL by defendant from Armstrong, J., October Term, 1953, of 
GuitForD (Greensboro Division). 

Criminal prosecution tried upon indictment charging the defendant 
with willfully and knowingly presenting false and fraudulent claims and 
false and fraudulent proof of such claims, for the payment of a loss upon 
tivo contracts of fire Insurance on a building located at 13803 Willow Road, 
in the City of Greensboro, with the fraudulent intent to collect insurance. 

The evidence in pertinent part is set out in the numbered paragraphs 
below. 
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1. The defendant 1s a citizen and resident of Charlotte, North Caro- 
lina, and purchased the property in question in 1946 or 1947 from J. A. 
Bigelow for $2,500. ‘The building on the lot at 1803 Willow Road, at the 
time the property was purchased by the defendant, consisted of four rooms 
with a shed. The property was condemned by the Assistant Building 
Inspector of the City of Greensboro on 6 July, 1951. The house was 
occupied at the time and continued to be for a month or more thereafter. 

2. On 21 August, 1951, the defendant obtained a permit to repair the 
condemned property and to remove a small house adjacent thereto and 
known as 18031 Willow Road. 

3. According to the State’s evidence the defendant, prior to the fire on 
11 March, 1958, had remodeled and enlarged the house to fourteen or 
sixteen rooms; that it was a two-story dwelling, frame construction, com- 
position roof, sheet rock on the inside but incompleted, partially wired— 
the rough wiring being completed, but the fixtures and outlets were not 
in; it was partially painted on the outside; no plumbing or heating equip- 
ment had been installed. 

+. The defendant, on 7 January, 1953, wrote the Wimbish Insurance 
Company, Greensboro, North Carolina, that he owned a fifteen-room, two- 
story frame house at 1303 Willow Road, Greensboro, North Carolina, a 
three-room frame house at 1301 Willow Road, and a nine-room house and 
1 two-car garage at 1111 Willow Road. He stated the fifteen-room house 
was new and requested that it be insured for $8,500, the three-room house 
for $1,000, the nine-room house for $5,000, and the two-car garage for 
$1,000. ('. C. Wimbish, of this insurance agency, testified that after 
receiving the letter he immediately issued a binder and later called the 
defendant at his home in Charlotte in order to obtain certain “additional 
information which I would have to have ..., meaning the amount of 
the mortgage, if anv, the values and whether or net he had adequate in- 
surance.” The defendant asked him what he thought he should have; 
that he teld him he should have eighty per cent of the value; that the 
defendant said the property at 1303 Willow Road was worth around 
$10,000 and he thought $8,500 would be adequate; that there were no 
mortgages and no other insurance on the property. Tluis agency issued 
and mailed to the defendant a policy in the amount of $15,500 covering 
the defendant’s properties in the respective amounts requested, for and 
on behalf of The Royal Exchange Assurance of Royal Exchange, London, 
England, dated 8 January, 1953. The policy contained an endorsement 
thereon as follows: “Other insurance permitted.” This witness also 
testified that he did not see the property or have it inspected before he 
issued the policy. After the fire, he requested the defendant to get some 
estimates on what it would cost to “reproduce” the property. 
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5. W. D. Seawell, witness for the State, who was the rental agent of 
the defendant at the time the property was condemned in 1951, testified 
that early in January, 1953, the defendant came to his office and told 
him he had done considerable remodeling on his Willow Road property; 
that he had bought several thousand dollars worth of materials and 
wanted his firm to insure it for $10,000; that he and his brother went out 
and inspected the property and did not insure it; that in his opinion the 
house at that time was worth between $4,000 and $4,500. On cross- 
examination this witness testified that before the property was condemned 
and immediately thereafter, his firm collected rents from the four-room 
house, including the property at 130315 Willow Road which rented for 
$7.50 per month, as follows: March 1951, $100.00; April 1951, $90.00; 
May 1951, $111.50; and in July 1951, $90.00. That he was sure his firm 
had the property insured at that time but he could not find his reeords 
on it, 

6. Clarence Winchester, a real estate and insurance man in Greensboro, 
testified that as agent of Bankers Fire Insurance Company of Durham, 
North Carolina, he issued to the defendant a policy on 30 January, 1958, 
insuring the property at 1303 Willow Road in the sum of $10,000. That 
he went to see the defendant and talked to him about insurance. That he 
was the rental agent of the defendant before and at the time the policy 
was written. That when he wrote the policy the defendant told him there 
was a mortgage on the property and gave him the required information 
about it. That the same day the fire insurance policy was written, he 
rented the property to Robert Booker, 407 Best Street, Greensboro, North 
Carolina, for $30.00 per week. That Booker agreed to purchase the prop- 
erty for $25,000 on or before 1 February, 1954, and to make a cash pay- 
ment thereon of $5,000, the balance of the purchase price to be payable 
at $25.00 per week, plus interest at six per cent, payable weekly. After 
the payment of $5,000, all the rents theretofore paid were to be credited 
on the balance due. The defendant secured the purchaser and took him to 
Winchester’s office. That the witness prepared the contract of rental and 
sale. The State introduced this agreement in evidence. Winchester fur- 
ther testified that Booker lived in the Willow Road house from 30 Jannu- 
ary, 1953, until the fire on 11 March, 1953, and that he paid his rent in 
accordance with his agreement. That the witness was familiar with the 
property and in his opinion, just before the fire, it was worth $7,000; that 
it was a two-story frame house, fifteen or sixteen rooms. That “the 
rooms were average size, maybe one or two extra small ones. ... no 
plumbing, it had stoves for heating.” On cross-examination this witness 
was questioned as to why he issued a $10,000 policy on a building worth 
only $7,000. He testified, “I did not know there was other insurance on 
the house when I issued the policy . . . I knew it didn’t make any differ- 
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ence what amount it was insured for, that the most a person could recover 
for damage or loss was the value of the property. . . . I put the insurance 
on what I thought it was going to be worth. This policy was issued at 
the same time I had this transaction with Booker.” 

7. Clark Little, an insurance adjuster, testified that he knew the de- 
fendant Rev. Joseph M. Fraylon; that the first time he saw him was the 
day after the fire at 1303 Willow Road; that he inspected the premises; 
that the building was not completely destroyed by the fire. From his 
inspection after the fire he could at that time determine what kind of 
construction had been there before the fire. That he made such an inspec- 
tion and in his opinion the building before the fire was worth $6,000, “but 
it would take $6,380.00 to put it back.” That he had a conversation with 
the defendant about how much insurance he had on the property, and the 
defendant informed lim that the two policies were all the insurance he 
had. The witness informed him that he thought he had it insured for 
about three times its worth, and Fraylon said he valued the house at 
$25,000. Later the adjuster mailed to the defendant forms on which to 
file his proofs of loss. The claims were duly exeented on 10 April, 1953, 
for the full amount of insuranee in force, and mailed to the respective 
insurance companies who in turn forwarded them to the adjuster. The 
proofs of claim fixed the value of the building at the time of the fire at 
$23,000. 

Ss, R. L. Turnage, an investigator for the State Insurance Department, 
made an investigation of this fire. He testified that he had a conversation 
with the defendant and asked him if he knew where Booker was at that 
time, and he said he did not; that he had not seen him since the day after 
the fire; that Booker had told the defendant that he expected to get the 
down payment for the purchase of the property from an uncle; that he 
then told the defendant that he had talked with Booker in jail in Char- 
lotte where he was being held for failure to comply with a sentence im- 
posed in the Domestie Relations Court which required him to pay a cer- 
tain sum for the support of his family. The defendant stated that he 
knew nothing of Robert Booker’s personal affairs; that the defendant also 
told him he had paid L. H. Smith approximately $8,000 for labor that had 
gone into the building; that Rev. J. A. Bigelow had also done some work 
on the property but he didn’t give the extent of his work. Ile stated that 
the majority of the materials had been purchased from the New Ilome 
Building Supply of Greensboro. This witness further testified that he 
had talked with L. H. Smith, who lives on Route 2, Kannapolis, North 
Carolina, and had obtained a verbal statement from J. A. Bigelow. 

9. The State introduced as exhibits the policies of insurance, the proofs 
of claim, and a subpoena for L, H. Smith that was issued 3 November, 
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1953, and had not been served. Other evidence bearing on the value of 
the property was also introduced on behalf of the State. 

10. The defendant introduced one James Clark who testified that he 
was foreman for some time during the remodeling of the defendant’s prop- 
erty. That he and four other carpenters worked on the house; that they 
lived in Charlotte and brought five or six loads of lumber on a two and a 
half ton truck from Charlotte consisting of framing, sheeting and roofing, 
and that the materials went into this building. 

11. The defendant offered three local contractors who testified as to 
the cost of rebuilding the damaged property. According to their testi- 
mony, the workmanship on the damaged building was inferior; that the 
carpenters were inexperienced; that their estimates were based on a new 
building, similar in size, but completed in a first-class workmanlike man- 
ner; that the present structure was damaged beyond repair. One estimate 
was $16,128, and the other two estimated that it would cost $19,600 to 
rebuild the apartment house, 

12. The defendant offered in evidence a subpoena that had been duly 
issued by the Clerk of the Superior Court of Guilford County to the 
Sheriff of Cabarrus County, to summon L. H. Smith to appear in the 
Superior Court of Guilford County on 3 November, 19538, and testify in 
behalf of the defendant in the case of State v. Joseph M. Fraylon, show- 
ing a return by the Sheriff of Cabarrus County that it had been received 
on 80 October, 1958, and served on the same day. The said L. H. Smith 
had been called in open court by the defendant as a witness and had failed 
to respond when called. 

From a verdict of guilty the defendant appeals, assigning error. 


Attorney-General McMullan, Assistant Attorney-General Love, and 
Gerald F. White, Member of Staff, for the State. 
Brock Barkley for defendant, appellant. 


Denny, J. The defendant has brought forward twenty-five assign- 
ments of error based on exceptions duly taken in the course of the trial 
below, among them being his assignment of error based upon exceptions to 
the failure of the trial judge to sustain his motion for judgment as of 
nonsuit made at the close of the State’s evidence and renewed at the close 
of all the evidence. If this assignment of error is sustained it will be 
unnecessary to consider or discuss the remaining ones. 

The pertinent parts of the statute which the defendant is charged with 
having violated read as follows: “Any person who shall willfully and 
knowingly present or cause to be presented a false or fraudulent claim, 
or any proof in support of such claim, for the payment of a loss, or other 
benefits, upon a contract of insurance; ... shall be punishable by im- 
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prisonment for not more than five years or by a fine of not more than five 
hundred ($500.00) dollars, or by both . . . within the discretion of the 
court.” GS, 14-214, 

It follows, therefore, that the real question to be determined in consid- 
ering the defendant’s motion for judgment as of nonsuit is whether the 
evidence in the trial below, when considered in the light most favorable to 
the State, tended to prove that defendant “willfully and knowingly” pre- 
sented “a false and fraudulent claim” and presented “proof in support 
of such claim,” or did it merely raise a suspicion or conjecture as to his 
guilt of the charge contained in the bill of indictment. S. v. Stephenson, 
218 N.C. 258, 10 S.E. 2d 819: S. ev. Johnson, 199 N.C, 429, 154 S.E. 730. 

The above question is so vital to the disposition of this assignment of 
error, we think it is proper to analyze the evidence adduced in the trial 
below. 

The testimony of the State’s witnesses tended to show that the defend- 
ant purchased the property in question, known as 1303 Willow Road, in 
1946 or 1947 for $2,500. At that time a house consisting of four rooms 
and a shed and an additional small building were located on the lot. 
Before making any improvements on the property, W. D. Seawell, rental 
agent for the defendant, was renting the property in 1951 at the time it 
was condemned, for an average monthly rental of $97.88. That there- 
after, on 21 August, 1951, the defendant apphed for and obtained a per- 
mit from the City of Greensboro to remove the small house on the lot 
and to repair the other house. That the defendant rebuilt and enlarged 
the house to contain fourteen or sixteen rooms; that he claimed to have 
spent several thousand dollars for materials, and te have paid one L. H. 
Smith $8,000 for labor on the building; that in addition thereto one J. A. 
Bigelow had also done some work on the property; that the majority of 
the materials used in the building had been purchased from the New 
Home Building Supply in Greensboro; and that the agent of one of the 
insurance companies involved requested the defendant to obtain estimates 
on what it would cost to “reproduce” the property; that in January, 1953, 
the property was rented to a tenant who had entered into a written con- 
tract to purchase it for $25,000 on or before 1 February, 1954, and that 
the defendant said he valued the house at $25,000. 

The defendant offered evidence tending to show that certain carpenters 
from Charlotte were employed for sometime in remodeling and enlarging 
the building involved, and that they brought five or six loads of lumber 
on a two and a half ton truck from Charlotte consisting of framing, 
sheeting, and roofing, and that this lumber went into the building. The 
defendant also offered three witnesses who had made and submitted esti- 
mates on behalf of two loeal contractors as to the cost of rebuilding the 
damaged property. These witnesses testified that the workmanship on 
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the damaged building was inferior; that the carpenters who constructed 
it were inexperienced; that their estimates were based on a new building, 
similar in size, but completed in a first-class workmanlike manner. One 
estimate was $16,128, and the estimate made and submitted on behalf of 
the other contractor was $19,600. The letter containing this latter pro- 
posal reads as follows: “We propose and agree to rebuild the apartment 
house at 1303 Willow Road as it existed before it was destroyed by fire for 
the sum of NinetEEN THovsanp, Stx Hunprep Dotxiars ($19,600).” 

The first policy of insurance was written on the defendant’s various 
properties for a total of $15,500 and included the sum of $8,500 on the 
damaged building. This policy was written without an inspection of the 
property ag required by law, G.S. 58-175.1, and carried an endorsement 
thereon to the effect that other insurance was permitted. The second 
policy for $10,000 was not applied for by the defendant but was solicited 
by the insurance agent, who knowingly wrote it, according to his testi- 
mony, for more than the value of the property. This same agent pre- 
pared the lease and sale agreement. THe testified that he inspected the 
property and wrote the policy for what he thought the house was going to 
be worth. It appears he made no inquiry about other insurance, testify- 
ing that he knew it made no difference what amount it was insured for, 
that the insured could only recover the value of the loss or damage sus- 
tained. In this connection, it is not clear as to how much work, if any, 
was done on the damaged building after the insurance policies were 
written. 

The State points out that when the first policy was written the defend- 
ant stated there were no mortgages outstanding against the property, but 
he informed the agent otherwise when the second policy was written. Be 
that as it may, the State offered no evidence tending to show that there 
were any liens outstanding against the property on 8 January, 1953, the 
date of the first policy. Even so, the fact that certain liens were set out 
in the proofs of claim filed with the respective insurance companies does 
not tend to show criminal intent in connection with the filing of proofs of 
claim. Moreover, the effect unreported liens or other insurance will have 
as to the validity of a fire insurance policy, in the event of a loss, is a civil 
matter governed by statute. G.S. 58-178 and G.S, 58-180. 

The State introduced no evidence tending to contradict the statements 
of the defendant in respect to the cost of labor in constructing the house, 
or to show the actual cost of the various materials purchased from the 
New Home Building Supply of Greensboro, which materials were used 
in the construction of the building. It contented itself in this respect by 
introducing witnesses who gave their opinion as to the value of the house 
at the time of the fire. None of these witnesses fixed the value in excess of 
$7,000. However, the State offered no evidence bearing on the cost of 
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rebuilding the damaged building except opinion evidence by witnesses 
who were not contractors or experienced builders, some of whom frankly 
admitted that they were not qualified to testify as +o the cost of the labor 
and materials necessary to construct the damaged building. 

It must be conceded, we think, that the evidence disclosed raises a seri- 
ous doubt or suspicion as to the good faith of the defendant in fixing the 
value of the damaged building at the time of the fire at $23,000 in his 
proofs of claim for loss. But, in ight of the following facts, we do not 
think the filing of the proofs of claim for the full amount of the insurance 
sufhcient to show that the defendant “willfully and knowingly” violated 
the statute involved for the purpose of collecting a false claim: (1) That 
while the building was damaged by fire beyond repair, its outer walls were 
still intact and the character of its construction and kind of materials 
used therein were available for all to see, (2) the insurance adjuster had 
made his inspection of the damaged property, arrived at his final deter- 
mination of the value of the building at the time of the fire, and was in 
serious disagreement with the defendant as to its value before he fur- 
nished him the forms upon which to file his proofs of claim, (3) all the 
evidence relied upon by the State had been obtained before the proofs of 
claim were filed, and (4) the proofs of claim conta:n no information that 
conflicts with the defendant’s contention with respect to the value of his 
property at the time of the fire, except he listed the value of the damaged 
building as being $23,000 instead of $25,000 as he had theretofore con- 
tended. Where the facts are available to all parties, the question as to 
the value of a damaged building at the time of a fire resolves itself largely 
into a matter of opinion by qualified witnesses. “Value is necessarily 
a matter of judgment, and, furthermore, a matter of judgment in which 
each person is prone to err in overestimating his own. Of course, over- 
valuation is an evidence of fraud, but it does not amount to fraud where 
it expresses the bona fide opinion of the insured.” Cooley’s Briefs on 
Insurance, 2nd Edition, Volume 7, page 5851. 

It is true that in this case, as in the ease of S. v. Stephenson, supra, 
the defendant made various contradictory statements as to the value of 
his property. But the question is: Did the defendant willfully and 
knowingly intend to violate the statute for the purpose of collecting a 
false claim? As to the meaning of “willfully and knowingly,” Winborne, 
J., in speaking for the Court in the last cited case, said: “The word 
“villfully’ as used in this statute means something raore than an intention 
to commit the offense. It implies committing the offense purposely and 
designedly in violation of Jaw. S.o. Whitener, 93 N.C. 590; foster v. 
ITyman, 197 N.C. 189, 148 S.E. 36. The word ‘knowingly’ as so used, 
means that defendant knew what he was about to do, and with such knowl- 
edge, proceeded to do the act charged. These words combined in the 
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phrase ‘willfully and knowingly’ in reference to violation of the statute, 
mean intentionally and consciously.” 

It is not a erime to procure overinsurance; it may be under certain 
circumstances a civil wrong. Appleman on Insurance Law and Practice, 
Volume 19, Section 10534, page 238; 44 C.J.S., Insurance, section 990, 
page 604, ef seg. Neither does one “willfully and knowingly” violate a 
statute when he does that which he believes he has a bona fide vight to do. 
S.v. Whitener, supra; S. v. Crosset, 81 N.C. 579; S. v. Ellen, 68 N.C. 
281; 8S. v. Hanks, 66 N.C. 612. 

The defendant is not charged with a conspiracy to procure excessive 
insurance on his property and with having burned it or causing it to be 
burned in order to collect the insurance. Neither is he charged with 
burning the property, but only with willfully and knowingly filing a false 
claim for the purpose of collecting upon the policies of insurance issued 
to him. 

In view of the conclusion we have reached, the judgment of the court 
below is 

Reversed. 


OTIS E, ROBERTS v. ARTHUR E. HILL, HENRY N. FOSTER, JR., ELSIE 
MAE MILLER, anp BOBBY HILL. 


(Filed + June, 1954.) 
1. Parties § 12— 
Where the complaint makes no allegations against one of the parties 
named in the captions of the summons and complaint as a defendant, the 
name of such party is mere surplusage and should be stricken. 


2. Automobiles § 23b: Trial § 37— 


Where plaintiff seeks to recover of one defendant solely upon the theory 
that such defendant had control of an automobile and permitted another 
to drive with knowledge that such other was an incompetent and reckless 
driver, the issue of respondeat superior does not arise upon the pleadings 
and evidence and should not be submitted to the jury. 


3. Automobiles § 23b— 

Where the owner of an automobile hires or lends it to another, knowing 
that such other is an incompetent and reckless driver and likely to cause 
injury to others in its use, the owner is liable for injuries caused by the 
borrower’s negligence, not under the doctrine of imputed negligence, but 
on the ground of his personal negligence in entrusting the automobile to 
one he knows is apt to eause injury, and therefore whether the relation- 
ship of employer and employee exists between the owner and driver at the 
time the injuries are inflicted is irrelevant to this theory of liability. 


eu) 
~t 
Ho 


4. 
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Same: Automobiles § 241% (e)—G.S. 20-71.1 does not raise presump- 


tion that incompetent driver was operating car with knowledge and per- 
mission of owner. 


The purpose of G.S. 20-71.1 is to establish a ready means of proving 
ageney in cases in which it is charged that the negligence of a nonowner- 
operator caused damage to property or injury to the person of another, and 
therefore where plaintiff seeks to hold one of defendants Hable on the 
theory that such defendant, as manager of a used car lot, permitted an 
employee who was known to him to be an incompetent and reckless driver 
to operate the ear, but does not seek recovery on the doctrine of respondeat 
superior, the statute cannot have the effect of supplying plaintiff’s lack of 
evidence that the defendant manager permitted the employee to use the 
ear or had any knowledge of the employee’s reputation as a reckless driver. 


5. Automobiles §§ 23b, 24a— 


i” 


6. 


8. 


9. 


Where there is no evidence that the manager of a used car lot permitted 
an employee to drive one of the cars or had any knowledge of such em- 
ployee’s reputation as a reckless and incompetent driver, the defendant 
owner of the business cannot be held liable under the doctrine of imputed 
negligence. 


Trial § 51— 


A motion to set aside the verdict on the ground of insufficient evidence 
presents a question of law identical with that presented by motion for 
involuntary nonsuit. which 1s whether the evidence is lacking in sufficient 
probative force to require its submission to a jury, and the court having 
denied notion to dismiss as in ease of nonsuit, is without authority after 
verdict to set it aside for insufficiency of the evidence. 


Same— 

The court may set aside the verdict as a matter of law for errors of law 
committed during the trial, in which case he should specify in his order 
the error of law which prompts his action. 

Trial § 49— 


A motion to set aside the verdict on the ground that it is contrary to the 
greater weight of the evidence, as distinguished from a motion to set it 
aside for insufficiency of the evidence, is addressed to the court’s discretion, 
and the court has the discretionary power to set the verdict aside on this 
ground to prevent injustice notwithstanding the evidence be sufficient to 
require the submission of the issue to the jury, and the court’s determina- 
tion of such motion is not reviewable. 


Appeal and Error § 38— 


The action of the court in setting aside the verdict as a matter of law 
will be presumed correct, and where the record ails to show upon what 
matter of law the court acted, no error is made to appear. 


10. Appeal and Error § 50— 


Where it is impossible to determine from the record whether the court 
below set aside the verdict as to one of defendants for insufficiency of the 
evidence, which the court had no power to do, or whether the court set 
aside the verdict as contrary to the greater weight of the evidence in the 
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exercise of its discretion, which order is not reviewable, the cause will be 
remanded for a new trial. 


Apprat by plaintiff from Gwyn, J., February Term 1954, Forsytn. 

Civil action to recover compensation for personal injuries and property 
damage resulting from the collision of two automobiles. 

In December 1952 defendant Bobby Hill was engaged in the business 
of selling secondhand or used automobiles under the business or trade 
name of Broad Street Motors. Defendant Arthur E. Hill was manager 
in active charge of the business. Defendant Henry N. Foster, Jr., was 
an employee. 

On Saturday night, 18 December 1952, there was stored on the lot used 
for that purpose by Bobby Hill a 1946 Chevrolet automobile. The keys 
thereto were in the office maintained in connection with the business. 
About 6:00 p.m. Arthur Hill locked the door to the office and left. Foster 
was required to open the office for business each morning and carried a 
key to the office. On Sunday morning, 14 December 1952, Arthur Hill 
discovered that the Chevrolet was not on the lot. He later learned that it 
had been involved in a wreck on U.S. Highway 52 about 12:45 a.m. while 
it was being operated by Foster. The plaintifi’s automobile, being oper- 
ated by his wife, and the Chevrolet had collided, and plaintiff received 
injuries to his person, and his automobile was badly damaged. 

There is evidence that the negligence of Foster was the proximate cause 
of the collision and the resulting injuries suffered by plaintiff, and that 
Bobby Hill knew that Foster had lost his driver’s license. 

As to Arthur Hill, the plaintiff alleges: 

“He knowingly entrusted the aforesaid 1946 Chevrolet automobile to 
the care of the defendant, Henry N. Foster, Jr., although he well knew 
that the said Henry N. Foster, Jy., was irresponsible and incompetent to 
be entrusted with the care and operation of a motor vehicle, and that he 
well knew, or in the exercise of ordinary care, should have known that 
serious bodily injury to others and great damage to the property of others 
would be a likely and probable result if he permitted the defendant, 
Henry N. Foster, Jr. to have the use of said automobile.” 

The allegation of negligence on the part of Bobby Hull is as follows: 

“That in all of the foregoing acts the defendant, Arthur E. Hill, was 
acting in behalf of his employer, the said Bobby Hill, as agent of said 
defendant, Bobby Hill, trading as Broad Street Motors, and within the 
scope of said agency and within the scope of his employment as manager 
of the business of said defendant, Bobby Hill. trading as Broad Street 
Motors.” 

At the conclusion of plaintiff’s evidence in chief, the action was dis- 
missed as to Arthur Hill as in case of involuntary nonsuit. Bobby Hill 
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then offered evidence tending to show that Foster was not permitted to 
operate any vehicle belonging to the business, even when he was on duty; 
that Arthur Hill had been instructed “not to let anyone take a ear off that 
lot, not even demonstrating ;” that signs were posted in the office to that 
effect; and that neither one of the Hills gave Foster permission to use the 
Chevrolet. Ife likewise offered evidence tending to show that Foster 
surreptitiously obtained the keys and took the Chevrolet from the lot 
during the nighttime, after the office was closed and locked, on the after- 
noon preceding the wreck, without the knowledge, consent, or approval of 
either Arthur or Bobby Hill, in violation of G.S. 20-105; and that Foster 
was on a mission of his own at the time of the collision. 

In rebuttal, plaintiff offered evidence that Foster has a long criminal 
record including various violations of the motor vehicle traffic laws. This 
evidence was excluded as to Bobby Hill. 

While Bobby Hill, at the conclusion of the testimony, renewed his 
motion for judgment as in ease of involuntary nonsuit, he did not except 
to the denial of the motion, 

Issues were submitted to and answered by the jury as follows: 

“1, Was the plaintiff Otis E. Roberts injured and damaged by the 
negligence of the defendant Henry N. Foster, Jr., as alleged in the com- 
plaint? Answer: Yes. 

“9, At the time of the alleged injury was the defendant Henry N. 
Foster, Jr., the agent of the defendant Bobby Hull and as such acting 
within the scope of his employment? Answer: No. 

“3. Was the plaintiff Otis E. Roberts injured and damaged by the 
negligence of the defendant Bobby Hill as alleged? Answer: Yes, 

“4, What amount, if any, is the plaintiff entitled to recover ? 

“(a) for personal injury? Answer: $3,000.00 

“Cb) for property damage? Answer: $1,000.00.” 

Upon the rendition of the verdict the plaintiff tendered judgment 
thereon. The court declined to sign the same and plaintiff excepted. The 
court then entered judgment: 

“That the verdict rendered by the jury in the above entitled case as it 
relates to Bobby Hill be, and the same is hereby set aside and a new trial 
ordered as to the said Bobby Hall. 

“That the plaintiff recover Judgment against the defendant Henry N. 
Foster, Jr. in the sum of $4,000 .. .” 

Plaintiff excepted and appealed. 


Johnson & Randolph for plainteff appellant. 
Spry & White for defendant appellees, 
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BarRNnuHILL, C.J. The plaintiff makes no allegation against the defend- 
ant Elsie Mae Miller. No reference is made to her in the body of the 
complaint. Therefore, her name, appearing in the captions of the sum- 
mons and pleadings as a defendant, is mere surplusage. It should be 
stricken so as to keep the record straight. 

While plaintiff alleges that defendant Foster was an employee of Bobby 
Hill, he neither alleged in his complaint nor attempted to prove at the 
trial that Foster, at the time of the collision, was then about his master’s 
business so as to render the defendants, or either of them, liable under 
the doctrine of respondeat superior for his negligent operation of the 
Chevrolet. 

The plaintiff states in his brief filed in this Court that “the complaint 
sets forth a cause of action against the defendant Arthur E. Hill for negli- 
gently entrusting to an incompetent person the care and operation of a 
motor vehicle. The basis of liability of this defendant is Nor predicated 
upon the theory of respondeat superior, that is, upon the theory that 
Foster was the agent of the defendant, Arthur E. Hill. It is based upon 
the negligent act in entrusting the automobile to one whom the defendant 
knows, or by the exercise of ordinary care should have known, would be 
likely to cause injury to others on account of the use of said automobile.” 

His counsel made a similar statement in the course of the oral argument 
in this Court. Thus, it appears that neither the pleadings nor the evi- 
dence raises the issue of fact incorporated in the second issue. It should 
not have been submitted to the jury. Even so, the answer thereto puts 
at rest the question of the applicability of G.S. 20-71.1. 

Plaintiff’s cause of action, as set forth in his complaint, is not bot- 
tomed on the master-servant relationship as between Foster and the Hills. 
It is bottomed on an entirely different and independent rule of the law 
of negligence. 

Where the owner of an automobile hires or lends it to another, knowing 
that the latter is an incompetent, careless or reckless driver and likely 
to cause injury to others in its use, the owner is liable for injuries caused 
by the borrower’s negligence, on the ground of his personal negligence in 
entrusting the automobile to one who he knows is apt to cause injury to 
another in its use. Bogen v. Bogen, 220 N.C, 648, 18 S.E. 2d 162. 

When the owner of a motor vehicle lets or loans his automobile to a 
person known to him to be an incompetent, careless or reckless driver, he 
does so at his own peril and is liable for any resulting injury or damage 
proximately caused by the negligence of the bailee. Bogen v. Bogen, 
supra, and cases cited. 

Under this doctrine, the liability of the owner of a motor vehicle is 
made to rest upon proof of (1) ownership of the automobile, (2) the 
incompetency, or habitual carelessness or recklessness of the bailee to 
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whom its operation is entrusted to operate it properly and safely, (3) the 
owner’s timely knowledge of such incompetency, carelessness or reckless- 
ness, and (4) injury to a third person resulting proximately from the 
negligence, incompeteney or recklessness of the bailee. Bogen v. Bogen, 
supra. 

While the party injured must prove that the injuries to his person or 
damage to his property proximately resulted from the negligence of the 
bailee-driver, the owner is not held liable under the doctrine of imputed 
negligence but for his independent and wrongful breach of duty in 
entrusting his automobile to one who he knows or should know is likely to 
cause Injury. Bogen v. Bogen, supra; Taylor v. Caudle, 210 N.C. 60, 
185 S.E, 446; Cook v. Stedman, 210 N.C. 345, 186 S.E. 317; Heath v. 
Kirkman, ante, p. 803; McIlroy v. Motor Lines, 229 N.C. 509, 50 S.E. 2d 
530. Proof of negligence of the bailee-driver merely furnishes the causal 
connection between the primary negligence of the owner and the injury 
or damage. 

The owner is held liable for his own negligence and not for the negli- 
gence of his agent or employee. Hence proof that the employer-employee 
relationship existed between the owner and the driver at the very time 
the injuries were inflicted 1s not required. See Anno. 36 A.L.R. 1148, 
68 A.L.R. 1013, and 100 A.L.R. 923, 

At the time plaintiff rested his case there was not a scintilla of evidence 
tending to show that Arthur Hill permitted Foster to use the Chevrolet, 
or that he had any knowledge of Foster’s reputation as a reckless driver 
and a frequent violator of the motor vehicle traffie laws, or that he is 
liable under the doctrine of respondeat superior. 

But plaintiff earnestly contends that G.S. 20-71.1 is applicable in a 
case bottomed on the negligence alleged in the complaint as well as in 
cases where plaintiff relies on the doctrine of imputed negligence, and 
that 1t furnishes the missing link in his evidence. He asserts that the 
provisions of the Act should be extended to embrace an admitted agent 
who “had full custody of the lot”? and complete control over the automo- 
biles, including the right to permit others to operate them. In short, he 
contends that the statute makes out for him a prima facie showing that 
Foster was operating the Chevrolet at the time of the collision “with the 
authority, consent and knowledge of” both of the Hills. 

These arguments advanced by counsel for plaintiff evidence a careful 
study of the Act, G.S. 20-71.1, in an attempt to give it a sound and logical 
construction which would embrace an authorized agent within the word 
“owner” as used in the Act. 

But we find ourselves unable to concur. <A careful consideration of the 
original Act, ch. 494, S.L. 1951 (of which G.S, 20-71.1 is a codification), 
including its caption, leads us to the conclusion that it was designed and 
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intended to apply, and does apply, only in those eases where the plaintiff 
seeks to hold an owner liable for the negligence of a nonowner operator 
under the doctrine of respondeat superior. “Its purpose is to establish 
a ready means of proving agency in any case where it is charged that the 
negligence of a nonowner operator causes damage to the property or 
injury to the person of another. Travis v. Duckworth, 237 N.C. 471, 
75 S.E, 2d 309. It does not and was not intended to have any other force 
or effect.” Hartley v. Smith, 289 N.C. 170. (Emphasis added.) This 
language appearing in the Hartley case was used advisedly. We adhere 
to what is there said, 

It is not here alleged that Foster was operating the vehicle “within the 
course and scope of his employment.” G.S. 20-71.1. Hence the statute 
has no application to the cause of action alleged or to the facts disclosed 
by this record. The judgment dismissing the action as to Arthur Hill 
must be affirmed. 

There is neither allegation nor evidence that Bobby Hill entrusted the 
Chevrolet to Foster. It is alleged instead that Arthur Hill as agent of 
Bobby Hill committed the act of negligence relied on by plaintiff. It was 
judicially determined in the court below that the evidence offered is not 
such as would require the submission of any issue of negligence as against 
Arthur Hill, and we affirm. That being true, there was no negligence on 
the part of the agent to be imputed to the master or principal. 

Here again, however, the plaintiff seeks to invoke the provisions of 
G.S. 20-71.1. But the court below set aside the verdict as against Bobby 
Hill. For that reason the question thus raised is not before us for deci- 
sion. Even so, we may assume that when this cause comes on for rehear- 
ing, the presiding judge will take note of our disposition of the same 
question raised on the appeal as against Arthur Hill. 

The act of negligence alleged by plaintiff under the doctrine of negli- 
gence relied on by him is primary and personal to the owner. Whether 
it may be committed by proxy is likewise a question we must, for the same 
reason, leave open for decision until it is properly presented. 

The merits of plaintiff’s exception to the order of the court below set- 
ting aside the verdict as to the defendant Bobby Hill is the one and only 
question presented for authoritative decision as it relates to him, On this 
question the record is somewhat ambiguous. 

This defendant moved to set aside the verdict for that it ‘was against 
the greater weight of the evidence and that there was not sufficient evi- 
dence to support a verdict against the said defendant Bobby Hill.” The 
court, “being of the opinion that the defendant Bobby Hill was entitled 
to have the verdict set aside as a matter of law and that the motion should 
be sustained,” granted the motion. The foregoing is set forth in the 
preliminary recitals contained in the judgment. In the body of the 
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adjudication the court set the verdict aside and ordered a new trial with- 
out stating whether it did so as a matter of law or in its discretion, 

Did the court set the verdict aside for the reason the evidence was 
insufficient or because it was against the greater weight of the evidence? 
If the order was based on some error the court conceived it had com- 
mitted during the progress of the trial, what was the error? In other 
words, what was the “matter of law” which prompted the court to vacate 
the verdict? On this record we are unable to answer any one of these 
questions with any degree of satisfaction. We shall, therefore, assume 
the court set the verdict aside as a matter of law. 

In relation to a motion to set aside a verdict, there is a very distinct 
and vital difference between the terms “insufficiency of the evidence” and 
“against the greater weight of the evidence.” 

“Insufficient evidence” means evidence lacking in sufficient probative 
force to require its submission to a jury. Therefore, a motion based on 
the alleged insufficiency of the evidence again raises the identical question 
of law which was decided on the motion to nonsuit. Having denied a 
motion to dismiss an action as in case of nonsuit, the judge is without 
authority, after verdict, to set the verdict aside, as a matter of law, for 
that the evidence is insufficient to support a verdict in favor of the plain- 
tiff. Mewborn v. Smith, 200 N.C. 582, 157 S.E. 795; Lee v. Penland, 
200 N.C, 340, 157 S.E. 31; Price v. Insurance Co., 200 N.C, 427, 157 
S.E, 132; Batson v. Laundry Co., 202 N.C. 560, 163 S.E. 600. 

Motion to dismiss for insufficient evidence must be disposed of before 
verdict. Bruton v. Light Co., 217 N.C. 1, 6 S.E. 2d 822. After verdict 
the judge is limited, on this point, to the exercise of his discretion. Lee 
v. Penland, supra; Mewborn v. Smith, supra. In addition, he may set 
aside the verdict as a matter of law for errors of law committed during 
the trial, Wewborn v. Smith, supra, in which ease he should specify in his 
order the error of law which prompts his action. 

Even though there is sufficient evidence to require its submission to a 
jury, it may be that in the opinion of the presiding judge the evidence 
offered by the defendant has greater probative force than does that 
offered by the plaintiff—that the verdict is against the greater weight of 
the evidence—and that to let the verdict stand would work an injustice. 
He is therefore vested with the discretionary authority to set aside a 
verdict and order a new trial whenever in his op:nion the verdict is con- 
trary to the greater weight of the credible testimony. As a motion to set 
aside a verdict for that it is against the greater weight of the evidence 
requires his appraisal of the testimony, it necessarily invokes the exercise 
of his discretion. It raises no question of law, and his ruling thereon is 
irreviewable. Anderson v. Morris, 208 N.C. 577, 166 S.E. 527; Query v. 
Insurance Co., 218 N.C. 386, 11 S.E. 2d 139; Keng v. Byrd, 229 N.C. 177, 


N.C.] SPRING TERM, 1954. 381 


RoBerts tv. HILL. 


47 S.E. 2d 856; Trust Co. v. Ellen, 168 N.C. 45, 79 S.E. 263; Riley v. 
Stone, 169 N.C, 421, 86 S.E. 348; Goodman v. Goodman, 201 N.C. 808, 
161 S.E. 686; Brink v. Black, 74 N.C. 329. 

“When a Judge presiding at a trial below grants or refuses to grant a 
new trial because of some question of ‘law or legal inference’ which he 
decides, and either party is dissatisfied with his decision of that matter 
of law or legal inference, his decision may be appealed from, and we may 
review it. But when he is of the opinion that, considering the number of 
witnesses, their intelligence, their opportunity of knowing the truth, their 
character, their behavior on the examination, and all the circumstances on 
both sides, the weight of the evidence is clearly on one side, how is it 
practicable that we can review it, unless we had the same advantages? 
And even if we had, we cannot try facts. Vest v. Cooper, 68 N.C. 132; 
Watts v. Bell, 71 N.C, 405.” Brink v. Black, supra; Goodman v, Good- 
man, supra. 

Furthermore, “an exception to an order setting aside a verdict as a 
matter of law cannot be sustained unless error 1s shown, because the 
order is presumed to be correct.” Godfrey v. Coach Co., 200 N.C. 41, 
156 S.E. 189. Since the record fails to disclose with any degree of satis- 
faction upon what matter of law the court below acted, no error is made 
to appear. 

If the court set aside the verdict for the insufficiency of the evidence, it 
was without authority to do so. If he considered the verdict against the 
greater weight of the evidence, and for that reason set it aside, he was 
exercising his irreviewable discretion however his action may be labeled 
in the motion and judgment. 

As we are unable to determine from this record the exact basis of the 
court’s action, we deem it advisable to vacate the verdict as to Bobby Hill 
and remand the cause for a new trial as was done in Godfrey v. Coach Co., 
supra, and Watkins v. Grier, 224 N.C, 334, 30 S.E. 2d 219, and like cases. 

This disposition of the appeal as against this defendant gives plaintiff 
no just cause to complain. His action should have been dismissed. Here 
he is still in court and has an opportunity to “mend his licks” if he ean 
discover additional evidence. 

We call attention to the fact that while the court sustained the motion 
of Arthur Hill for judgment of involuntary nonsuit, no formal judgment 
dismissing the action ag to him appears of record. 

As to defendant Arthur E. Hill—affirmed. 

As to defendant Bobby Hill—new trial. 
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MRS. B. W. FITCH, v. C. C. STUBBINS. 
(Filed 4 June, 1954.) 


1. Deeds § 16b— 


In construing restrictive covenants in a deed, the meaning of each cove- 
nant must be determined from a consideration of and in relation to the 
other covenants in the instrument, giving each part its effect according to 
the natural meaning of its language. 


2. Same— 


Ss) 


In construing restrictive covenants, each part of the contract must be 
given effect if this can be done by fair and reasonable intendment, before 
one clause may be construed as repugnant to or irreconcilable with another 
clause. 


. Same— 


Restrictive covenants must be strictly construed against limitation on 
use, and be given effect as written, without enlargement by implication or 
eonstruction. 


4, Same— 


Mere sale of lots by reference to a recorded map raises no implied cove- 
nant as to size of lots or against further subdivision. 


5. Same—Resubdivision of lots does not justify disregard of minimum set- 


back lines as prescribed in restrictive covenant. 


The restrictive covenants running with the land involved in this suit 
restricted the use of each lot to a single family dwelling, fixed mini- 
mum size of each lot as to total area and width, and stipulated the mini- 
mum setback lines of 50 feet on the front and 10 feet on the side. Two 
lots facing a street at an intersection were resubdivided so as to form three 
lots facing on the other street. The purchaser of the resubdivided lot at 
the intersection began the erection of a dwelling, the site of which was 
located nearer than the prescribed minimum distance from the street npon 
which the lots originally faced. Held: While the restrictive covenants do 
not preclude resubdivision so long as the covenants are complied with, re- 
subdivision does not alter the covenants as to the original front and side 
lines, and the location of defendant’s residence nearer than 50 feet to the 
street on which it originally fronted violates the covenants. 


6. Injunctions § 1b— 


*. 


While a mandatory injunction ordinarily will not issue as a preliminary 
order, it is the proper remedy in apposite cases to compel compliance with 
a judgment in the nature of an execution against a private person. 


7. Same: Deeds § 16b—Wherc defendant deliberately violates restrictive 


covenants, mandatory injunction will lie to compel modification of 
building to comply with restrictions. 

It appeared that defendant purchased his lot with knowledge of the 
existence of restrictive covenants, that plaintiffs sought to restrain him 
from erecting a dwelling in alleged violation of the restrictions, but that 
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the temporary order issued when only the foundations and subflooring had 
been completed was not renewed for plaintiffs’ failure to give bond, and 
that pending the hearing on the merits, defendant completed the dwelling. 
ffeld: Upon determination that the dwelling violated restrictive covenants, 
plaintiffs are entitled to a mandatory injunction compelling defendant to 
remove the structure so that it conform to the covenants, and to prevent 
further construction of any building in violation of the covenants. 


APPEALS by plaintiffs and by defendant from Patton, S. J., January 
Civil Term 1954, of Anamancr. 

Civil action to enjoin defendant from erecting a dwelling house upon a 
certain lot No, 11 in “Brookwood, Trollinger Section” in Burlington, 
N. C., in violation of restrictive covenants, and for mandatory injunction 
or for damages. 

Upon trial in Superior Court the parties to this action, waiving a jury 
trial, submitted to the court an agreed statement of faets to which to 
apply the law, and to enter judgment in accordance therewith, ete. The 
facts agreed are substantially as follows: 

1. During the month of September 1937 Mrs. Cora Trollinger sub- 
divided a tract of land in Alamance County, then without and now within 
the corporate limits of the city of Burlington, N. C., into 61 lots and pre- 
pared a plat thereof, which was duly recorded in the office of the register 
of deeds of said county in Plat Book 2, at page 130, which plat is hereby 
by reference incorporated herein and made a part and parcel of the agreed 
statement of facts. Exhibit 1. (Note: The subdivision is known as 
“Brookwood-Trollinger Section.” ) 

2. On 7 February, 1941, Mrs. Cora Trollinger and one W. Burton Hair 
and his wife, who had become the owners of lot No, 32 in said subdivision, 
made and executed a certain indenture, designated as Exhibit 2, which 
was duly recorded in office of register of deeds of Alamance County on 
14 February, 1941, in Deed Book 133 at p. 113-114, the pertinent parts of 
which are these: 

“Know all men by these presents, that Cora M. Trollinger, widow, and 
W. Burton Hair and wife, Virginia D. Hair, hereby covenant and agree 
to and with all persons, firms or corporations, now owning or hereafter 
acquiring any property in the area hereinafter described, that all of the 
lots shown upon the map of the property known as the Trollinger Section 
of Brookwood, as shown by plat recorded in the office of the register of 
deeds for Alamance County, North Carolina, in book of plats #2 at page 
130, except lots numbered 44 to 46 inclusive, of said subdivision which are 
eovered by different restrictions mentioned below, are hereby subjected to 
the following restrictions as to the use thereof, running with said prop- 
erties by whomsoever owned, to wit: 
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“1. These covenants are to run with the land and shall be binding on 
all parties and all persons claiming under them until January 1, 1970. 

“2. All lots in the tract of land above described shall be known as resi- 
dential lots. No structures shall be erected, altered, placed, or permitted 
to remain on any residential building plot other than one detached single 
family dwelling not to exceed two and one-half stories in height and a 
private garage for not more than three cars and other outbuildings inci- 
dental to residential use. 

“3. No building shall be located on any of lots numbered 29 to 34 inclu- 
sive nearer than 60 feet to the front line of said lots, nor nearer than 10 
feet to any side street line; and no building, except a detached garage or 
other outbuilding located 100 feet or more from the front line shall be 
located nearer than 10 feet to any side lot line. 

“4. No building on any of the other lots of the said subdivision shall 
be located nearer than 50 feet to the front line, nor nearer than 10 feet 
to any side street line; no building except a detached garage or other out- 
building located 100 feet or more from the front Jine shall be located 
nearer than 10 feet to any side lot line, 

“5, No residential structure shall be erected or placed on any building 
plot, which plot has an area of less than 10,000 square feet, nor a width 
of less than 60 feet at the front building set back line... . 

“8, No dwelling costing less than $4,000 shall be permitted on any lot 
in the tract.” 

3. Among the lots shown on said plat there were five lots designated as 
numbers 8, 9, 10, 11 and 12, all fronting on Buero Street or Wildwood 
Lane,—8 and 9 were adjoining lots on the west side, and 10, 11 and 12 
were adjoining lots on the east side thereof. Lot § was on the southwest 
corner and south of the intersection of Bueno Street or Wildwood Lane 
and Plaid Street. Lot 8 was located south of lot 9. And Jot 10 was on 
the southeast corner of said intersection, and lot 11 adjoined lot 10 on 
the south, and lot 12 adjoined lot 11 on the south. Lot 10 had frontage 
of 100 feet on Bueno Street or Wildwood Lane, and extended easterly 
between parallel lines along the south line of Plaid Street 250 feet to lot 
43, and then approximately south with the west line of lot 48. Lot 11 had 
frontage of 70 feet on Bueno Street or Wildwood Lane, and extended 
easterly to the west line of lot 42. And lot 12 had frontage of 68.1 feet, 
and extended easterly to west lines of lots 41 and 40. 

4, Prior to 10 February, 1947, L. M. and G. M. Newlin, spelled also 
Newland, acquired lots 10 and 11 by mesne conveyance from Mrs. Trol- 
linger, and on 10 February, 1947, purchased lots 8, 9 and 12 from her and 
obtained deeds therefor from her. Each of these deeds contained by 
reference the restricting covenants described in paragraph 2 hereinabove. 
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Thereafter L. M. and G. M. Newland subdivided lots 10 and 11 into 
three lots so that instead of facing on Bueno Street or Wildwood Lane, 
as shown on the original subdivision, they faced on south side of Plaid 
Street, as shown by an unrecorded diagram and plat hereto attached as 
a part hereof. The westerly lot has frontage of 90 feet, the center lot 
80 feet, and the easterly lot 80 feet on Plaid Street,—and each extends 
across lots 10 and 11 to the north line of lot 12, as shown on original plat. 

6. On 6 February, 1947 the Newlands conveyed the center of the three 
lots referred to in paragraph 5 to W. H. Brumble, by warranty deed 
without reference to restrictions; and on 11 March, 1947, they, the New- 
lands, conveyed the easterly lot to A. G. Solomon, by warranty deed con- 
taining the restrictive covenants, and on 5 August, 1947, they, the New- 
lands, conveyed the westerly lot to Clyde W. Cable, by warranty deed 
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containing the building restrictions, and on 10 September, 1951, Cable 
conveyed it to defendant C. C. Stubbins, by deed containing same refer- 
ence to building restriction. 

7. On 12 \ugust, 1947, the Newlands conveyed parts of lots 8 and 9 to 
plaintiff B. W. Fitch and wife by warranty deed, containing the restric- 
tive covenants. 

8. On 31 October, 1949, the plaintiffs Wm. G. Ingle and wife obtained 
by mesne conveyance said lot 12. The decd to them contained no refer- 
ence to restrictions. Thev have crected on this lot 12 a residence building, 
seventy-five (75) feet from their property line on Bueno Street or Wild- 
wood Lane. 

9. Leto Buildings on Lots 8,9, 10 and 11. 

That before the plaintiff Ingle purchased lis lot, as above stated, a 
residence, fronting on Plaid Street and less than 50 feet from Bueno 
Street, or Wildwood Lane, had been built upon a portion of lot 9. It is 
owned and occupied by one Hallsey,. 

Also prior to the date plaintiff Ingle acquired lot No, 12, a residence 
had been constructed on those parts of lots 10 and 11, referred to as the 
Brumble and Solomon lots, (see paragraph 6 hereinabove), but these resi- 
dences are not nearer than 50 feet to Bueno Street or Wildwood Lane. 
They front on, and are 35 feet from Plaid Street. 

And “upon lot 45 W. H. Moser has constructed a residence which does 
not set back on Central Avenue.” (Note: Referring to the original plat 
——lot 43 fronts on E, Willowbrook Drive, and not on Central Avenue. ) 

10. Also lots 17 and 18, as shown on original plat and subdivision 
facing on Bueno Street or Wildwood Lane, and ‘ots 33 and 34, facing 
East Willowbrook Drive, have been subsequently re-subdivided so that 
the rear portions of said lots have been formed into another lot facing on 
Central Avenue. (Note: The north lines of lots 17 and 34 as originally 
shown run with south line of Central Avenue.) And it is agreed that this 
re-subdivision of these lots was done and made after Mrs. Trollinger had 
sold the lots now owned by the parties hereto. 

11. Exelusive of lots 10 and 11, there are nine vacant lots facing on 
3ueno Street or Wildwood Lane, and twenty-four in the whole sub- 
division. 

12. Subsequent to the erection of a residence by plaintiff W. G. Ingle 
on lot 12, the defendant erected a dwelling house on a portion of lot 11 
located 30.5 feet from Bueno Street or Wildwood Lane; that before de- 
fendant erected the house, he applied on 9 April, 1952, and obtained from 
the city of Burlington, a building permit, subject to this statement en- 
dorsed by the City Building Inspector, on the back of the application: 
“Permit 4276 is issued on the condition that it must meet the require- 
ments of the Zoning Ordinance of the citv . . . and the restrictions and 
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covenants on file for the Brookwood-Trollinger Section subdivision as 
recorded in Plat Book 2, page 130 and Deed Book 133 at pages 113-114, 
dated September 1937.” That at the time of the issuance of the building 
permit ‘said lot, as re-subdivided faced on Plaid Street and the Building 
Inspector concluded that the placing of the house 50 feet from Plaid 
Street was a compliance with the regulations of the original restriction, 
as shown by the permit,” which is made a part and parcel of the agreed 
statement. And the dwelling constructed on the front portion of lot 11, 
according to the original plot of said subdivision, is located 112 feet from 
Plaid Street. The size of the house is 32 x 26 feet. It is a modern house 
costing more than $5,000; and is so framed as to permit the cutting of a 
door into the side of the dwelling nearest to Bueno Street. 

13. That at the time this action was instituted, 10 May, 1952, an order 
was issued to defendant to show cause a week later why he should not be 
enjoined from constructing this dwelling on lot 11 of the original sub- 
division. On that date the dwelling had been completed only to the extent 
of the foundation and sub-flooring; that defendant continued to construct 
the dwelling; that on return day the court signed a temporary order of 
injunction for one week; and defendant complied therewith. When the 
matter came on for later hearing upon application of plaintiff for a 
longer injunction, the court denied the injunction because plaintiffs were 
unable to furnish bond, but provided that the denial should be without 
prejudice to either party. After this order was entered, defendant con- 
tinued the construction of said dwelling on lot 11, and completed the same 
pending this action. After doing so, and pending this action, defendant 
commenced to erect a structure 40 x28 feet upon lot 10 of the original 
subdivision, 31 feet and 4 inches from the front line of lot 10 on Bueno 
Street, and 50 feet from Plaid Street—completing the erection of founda- 
tion and foundation wall. Defendant discontinued the construction upon 
the issuance of a warrant pertaining thereto issued on basis of violation 
of the building code of the city of Burlington, and permit for construction 
of building on lot 10 has been vacated by the city. 

14. That plaintiff Ingle and plaintiff Fitch each lives in houses on 
their lots, and defendant lives on the opposite corner in the same section 
of the town, 

When the cause came on for hearing upon the agreed facts, the court 
being of opinion (1) that the restrictive covenants referred to are and 
were in full force and effect at the time of the institution of this action, 
(2) and that defendant has violated the restrictive covenant mentioned 
in paragraph four of the agreed statement of facts by placing buildings 
less than 50 feet from the front line of his lots, (3) and that plaintiffs 
have a right to maintain this action for a breach of said restrictive cove- 
nant, (4) and that plaintiffs are not entitled to relief by means of a 
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mandatory injunction, but are entitled to have damages, if any they have 
sustained, fixed by a jury, and that the cause should be returned to the 
trial docket of Alaniance County for that purpose, entered judgment in 
accordance therewith. 

To the signing and entering of the judgment (a) defendant excepts 
(Defendant’s exception #1), and plaintiffs also except in so far as the 
judgment fails to grant injunctive relief in regard to lot 11 ( Plaintiffs’ 
Exception #1), and lot 10 (Plaintiffs’ Exception #2) as prayed for in the 
complaint. Both parties appeal to Supreme Court and assign error. 


W. R, Dalton, Jr., for plaintiffs, 
Thos. C. Carter and Clarence Ross for defendant, 


DEFENDANT’S APPEAL. 


Winporne, J. The sole question presented by the appeal of defendant, 
as stated in brief of attorneys filed in this Court for him, is whether or 
not the construction of the residence building on the lot in question nearer 
than fifty feet to Bueno Street or Wildwood Lane,-—a fact agreed,—is in 
violation of the restrictive covenants here involved. The trial court ruled 
that it was violation of paragraph four. And this Court now approves. 

The subject of restrictive covenants has been recently considered and 
treated by this Court in opinion by Johnson, J., in the case of Callahan 
vr, Arenson, 239 N.C. 619, 80 S.E. 2d 619. There the restrictive cove- 
nants are almost parallel in purpose and phraseology to those in the 
instant case. And they were considered in respect to a proposed plan for 
partial re-subdividing of four lots into smaller units, 

It is there said (omitting citations), that “The applicable rules of 
interpretation require that the meaning of the contract be gathered from 
a study and a consideration of all the covenants contained in the instru- 
ment and not from detached portions ... It is necessary that every 
essential part of the contract be considered,—each in its proper relation 
to the others,—in order to determine the meaning of each part as well 
ns of the whole, and each part must be given effect according to the 
natural meaning of the words used . . . Another fundamental rule of con- 
struction applicable here requires that each part of the contract must be 
given effect, if that can be done by fair and reasonable intendment, before 
one clause may be construed as repugnant to or irreconcilable with an- 
other clause ... Further, it is to be noted that we adhere to the rule 
that since these restrictive servitudes are in derogation of the free and 
unfettered use of land, covenants and agreements imposing them are to be 
strictly construed against limitations on use ... Therefore, restrictive 
covenants clearly expressed may not be enlarged by implication or ex- 
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tended by construction. They must be given effect and enforced as writ- 
ten... Moreover, the rule is that the mere sale of lots by reference to 
a recorded map raises no implied covenant as to size or against further 
subdivision . . .” For rule as to interpretation, see also Stephens v. Lisk, 
ante, 289, 

In the light of these rules of interpretation, we turn to the covenants 
now in hand, and parallel the reasoning and decision reached in the 
Callahan case. 

The covenants that control decision here are contained in paragraphs 
2, 4.5 and 8 of the restrictive covenants. 

Paragraph 2 designates the lots as residential lots, and restricts the use 
of the property to residential purposes, and provides that not more than 
one detached single family dwelling shall be placed on any residential 
building plot. 

Paragraph 4 establishes the minimum building set back lines, both 
front and side. And this means the front and side as each existed at the 
time the covenant was made. See Rhinehart v. Leitch, 107 Conn. 400, 
140 A, 763; Tear v. Mosconi, 239 Mich, 242, 214 N.W. 123. 

Paragraph 5 fixes the minimum size of the building plot. The mini- 
mum requirements as to size are governed by two prescribed standards, 
one as to width, the other as to total area, The minimum width is 60 
feet at the front building set back line. And the minimum area is 10,000 
square feet. Therefore a lot 90 feet wide and 170 feet deep, the dimen- 
sions of the westerly lot of the re-subdivision of lots 10 and 11, exceeds 
the minimum standard so fixed as to width and size. But the area of the 
parts of said westerly lot within the lines of lots 10 and 11 respectively 
fail to meet the minimum standard of 10,000 feet so fixed. Hence, while 
the area of the westerly lot is adequate for a single family dwelling unit, 
it is not sufficient for two, and the erection of two-family dwelling units 
thereon would be and is in violation of the restrictive covenant in this 
respect. 

Moreover, it is noted that the three lots into which lots 10 and 11, as 
shown on the original map, were subdivided each contains areas largely 
in excess of 10,000 square feet, and none of them is less than the minimum 
width. Therefore, as held in the Callahan v. Arenson case, the covenant 
fixing minimum standards as to width and area authorizes re-subdivision 
of the original lots 10 and 11 as made by the Newlands. 

Nevertheless there is nothing in the covenants that authorizes the 
change of original front line in respect to requirements as to building 
set back distances. Indeed, in Tear v. Moscont, supra, the Supreme Court 
of Michigan, in opinion by Clark, J., said: “A builder may not treat the 
side line of the lot as a front line, and by so doing avoid the restrictions.” 
Hence in case in hand, any building erected on the westerly lot of the re- 
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subdivision is required to be located not nearer than 50 feet to such orig- 
inal front line, that is the east line of Bueno Street or Wildwood Lane, 
or not nearer than 10 feet to the side street lne—Plaid Street. And it 
being admitted that the building proposed to be erected, and erected 
pending this action, is located 30.5 feet, from Bueno Street or Wildwood 
Lane, such location of the building is in violation of the covenant fixing 
the set back building line. Therefore, the ruling of the trial court so 
holding is correct, and is hereby affirmed. 


PLAINtiFFs’ APPEAL. 


This appeal of plaintiffs challenges the correctness of the ruling of the 
trial court in denying to them relief by mandatory injunction. The court 
having found that defendant has violated the restrictive covenant as to 
building set back line in the construction of a dwelling house within fifty 
feet of Bueno Street or Wildwood Lane, as appears on defendant’s appeal, 
this Court, after considering the equities involved in the light of state- 
ment of agreed facts, is constrained to hold that the denial of relief by 
mandatory injunction is error. 

“A mandatory injunction requires the party enjoined to do a positive 
act, and since this may require him to destroy or to remove certain prop- 
erty, which upon a final hearing he may be found to have the right to 
retain, it 1s not so frequently used as a temporary or preliminary order. 
As a rule such an order will not be made as a preliminary injunction, 
except where the injury is immediate, pressing, irreparable and clearly 
established, or the party has done a particular act in order to evade an 
injunction which he knew has been or would be issued. As a final decree 
in the case it would be issued as a writ to compel compliance in the nature 
of an execution. The mandatory injunction is distinguished trom a 
mandamus, in that the former is an equitable remedy operating upon a 
private person, while the latter is a legal writ to compel the performance 
of an official duty.” MceIntosh’s N.C. P. & P. in Civil Cases, Sec. 851, 
p. 972; also Clinard v. Lambeth, 234 N.C. 410, 67 S.E. 2d 452; sce also 
R. Rov kh. AR. 287 N.C, 88, T4 SE. 2d 430, 

In 14 American Jurisprudence 672, we find this comprehensive state- 
ment of pertinent case law: “Mandatory injunction has been frequently 
granted to compel the removal of a building or a part thereof which has 
been erected in violation of some restrictive covenant as to the use of 
land. The issuance of a mandatory injunction to compel the removal ot 
a building erected in violation of a restrictive covenant depends upon the 
equities between the parties. The most frequent use of mandatory injunc- 
tion as a remedy for the violation of real property restrictions has been to 
effect the removal of some erection which encroaches over a building line. 
Unless the injury is so slight as to be within the maxim “de minimis,’ 
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mandatory injunction will issue to compel removal of encroachments. In 
the case of one who deliberately violates a building restriction, a manda- 
tory injunction to compel the modification of his building so as to comply 
with the restrictions cannot be avoided on the theory that the loss caused 
by it will be disproportionate to the good accomplished.” See Annota- 
tions: 57 A.L.R. 336; 23 A.L.R. 2d 527. 

Applying these principles to facts of case in hand, the defendant ac- 
quired the property with notice of the restrictions imposed upon lots 10 
and 11 as originally platted. Huis attention was directed to these restric- 
tions when he applied to the city for a building permit, and such permit 
was granted subject to the restrictive covenants. When he began the erec- 
tion of building, plaintiffs sought in this action to enjoin him from pro- 
ceeding. The court granted a temporary injunction which he obeyed. 
But when the plaintiffs could not furnish the bond required as condition 
for continuance of the injunction, defendant proceeded to take his chances 
as to the effect of his conduct upon plaintiffs’ rights. Speaking to a like 
factual situation the Massachusetts Supreme Judicial Court in Sterling 
Realty Co. vu. Tredennick, 162 A.L.R. 1095, 64 N.E. 2d 921, declared: 
“Upon similar facts it has been the practice of the courts to grant a 
mandatory injunction.” While this statement of the principle is not 
binding on this Court, it is here appropriate, and is most persuasive. 
Hence, this Court holds that plaintiffs are entitled to mandatory injunc- 
tion to require defendant to remove the building so that it shall not be 
nearer than fifty feet to Bueno Street or Wildwood Lane. Moreover, 
mandatory injunction is appropriate to prevent further construction of 
the building, foundation for which it appears has been laid by defendant. 

Therefore, on plaintiffs’ appeal the case will be remanded for further 
proceedings in accordance with this opinion, and as to justice appertains 
and the law directs. 

On defendant’s appeal— Affirmed. 

On plaintiffs’ appeal—Error and remanded. 


ELIZABETH B. REESE y. PIEDMONT, INC. 


(Filed 4 June, 1954.) 
1. Negligence § 4f— 

The owner of a building renting a floor thereof to a private hospital is 
under duty to exercise ordinary care to keep the restroom on the floor in a 
reasonably safe condition for the use of the doctors’ patients, and to warn 
them of hidden perils or unsafe conditions in entering or leaving the rest- 
room which are known to the lessor or ascertainable by it by reasonable 
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inspection and supervision, but the lessor is not an insurer of the safety 
ot such patients, and the mere fact that a patient falls in the restroom to 
her injury raises no inference of negligence. 


2. Same— 


The owner of a building is under no duty to warn invitees of a danger 
which is obvious to any person of ordinary intelligence using his faculties 
in an ordinary manner. 


The construction of a floor in a restroom on two levels, with a step from 
one level to the other, is not negligence unless, because of the character, 
location, or surrounding conditions, a reasonably prudent person would not 
be likely to expect the step or see it. 


4. Same-—Evidence held insufficient to show negligence on part of lessor in 
maintenance of restroom. 


The evidence considered in the light most favorable to the plaintiff 
tended to show that she was a patient of a private hospital which rented a 
floor of the building from defendant, that the restroom maintained on the 
floor was about 14 feet long, that three feet and eight inches from the 
entrance door there was a step seven and three-quarter inches high to the 
back of the room where the toilets were located, that there was a rubber 
mat on the lower level extending from about two inches in front of the 
step-up to about four inches from the entrance door, that at the back there 
was a small window with translucent glass, that there was a light burning 
in the rear of the room but that the bulb in the fixture over the step was 
not burning, and no bulb was in the fixture on the right wall near the 
washbasin, and that plaintiff was helped to the toilet by a nurse, but in 
returning to the door some 10 or 15 minutes later, failed to see the step- 
down and fell to her injury. Held: Defendant’s motion to nonsuit was 
properly allowed, since defendant was not under legal duty to prevent 
persons inattentive to their own safety from hurting themselves, and the 
evidence discloses that plaintiff must have become aware of the step on 
her trip to the toilet, and that there was enough light to which plaintiff’s 
eyes must have become adjusted for her to have seen the step-down had 
she exercised due care for her own safety. 


5. Appeal and Error § 39e— 


Where it is determined on motion to nonsuit that the plaintift’s evidence, 
taken as true, is insufficient to be submitted to the jury, the exclusion of 
corroborative evidence cannot be prejudicial. 


6. Same— 

Where it is determined that the light burning in Jessor’s rest room at the 
time of the injury was sufficient for plaintiff invitee to have seen the step- 
down had she looked. the exclusion of evidence bearing on the regularity of 
inspection and maintenance of other lights in the restroom cannot be preju- 
dicial. 


"4. Same— 


Since the maintenance of a rest room with two floor levels and a step 
between the levels is not negligence unless the location and conditions are 
such that a reasonably prudent person would not be likely to expect a step 
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or see it, where the evidence discloses that there was sufficient light in 
the rest room to have enabled the plaintiff to see the step-down had she 
looked, the evidence does not disclose that the rest room presented a dan- 
gerous condition, and therefore evidence tending to show that lessor had 
knowledge of the condition of the rest room prior to the injury is properly 
excluded. 


AppEat by plaintiff from Sharp, Special Judge, September Civil Term 
1953 of Guitrorp—Greensboro Division. 

Civil action for damages for personal injuries sustained in a fall in a 
ladies’ rest room in a building owned and operated by defendant, 

The plaintiff’s evidence tends to show the following facts: About 9:30 
a.m, on 26 September 1951 the plaintiff, Mrs, Elizabeth B. Reese, for 
the purpose of having X-ray pictures made, went to the offices of Dr. E. T. 
Walker on the second floor of a building owned and operated by the de- 
fendant, Piedmont, Inc. The building has four stories; on the first floor 
are a drug store, barber shop, stairway and elevators; the second floor is 
devoted to office space, and the two upper stories are used by a private 
hospital. The plaintiff is a 50 year old woman. She was accompanied 
by Mrs, Frank Gartland. The plaintiff put on an examining gown, and 
was given a barium enema. After the X-ray picture was made, Dr. 
Walker told her to go to the ladies’ rest room across the hall to evacuate 
the enema, and to return to his office for an X-ray picture after the 
evacuation. 

This rest room is maintained by the defendant for the use of the second 
floor tenants of the defendant and their patients. The rest room is about 
6 feet, 3 inches wide, and about 14 feet, 2 inches long. The floor of this 
rest room is on two different levels. 3 feet, 8 inches from the entrance 
door into the room is a step 784 inches high to a higher floor level, which 
extends 10 feet, 6 inches to the back of the room. There is a wash basin 
on the right-hand wall on the higher level, and there are two toilets, 
enclosed in stalls, on the higher level at the back of the room. To the 
right over the right-hand toilet is a window approximately 121 inches 
wide by 54 inches high, with a dark ripple glass, non-transparent. A 
portion of the building obstructs the light coming in the window. Both 
floor levels are covered with black and white tile. The walls of this room 
have white rectangular tiling. There was a black rubber mat on the floor 
on the lower level of the room about 2 inches in front of the step-up, and 
about 4 inches from the entrance to the room. This mat covered most of 
the area of the lower level. Plaintiff noticed this mat when she went in 
the rest room, The riser of the step is marble. 

There were three light fixtures in the rest room—one overhead at the 
rear of the room above the toilet stalls, one overhead above the step, and 
one on the right wall near the wash basin. During the time plaintiff was 
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in the rest room, the light in the rear of the room was burning; the fix- 
ture over the step contained a bulb, but 1t was not burning, and the fixture 
on the side wall had no hght bulb. The room was dimly lighted by the 
window and the burning light in the rear. 

Plaintiff opened the door and went into this rest room. She had not 
been in 1t before. She testified: “When I went into this room, I did not 
observe that the floor of the rest room was on two different levels. I 
evidently must have stepped up after entering the rest room to get to the 
higher level, but I did it unconsciously, and went so the toilet... . At 
the time that I went into this rest room and proceeded to the toilet, I did 
not notice the height of the step on the higher level. and I did not notice 
how far the distance of the step was from the door.”’ 

After staying in a toilet stall 10 or 15 minutes plaintiff prepared to 
leave. She was neither dizzy nor nauseated. She opened the toilet door, 
and looking straight ahead at the door to the rest room she started walking 
to leave the room. The floor looked to her hke it was on the same level. 
There was no sign in the room telling of the step-down. Plaintiff testi- 
fied: “I was looking straight at the door as I was walking out. As I 
started to walk towards the exit door to go out of this rest room, naturally, 
I glaneed at the door and looked straight at the door. I looked down and 
T looked at the door, and was walking towards the door, and the light was 
so poor that I couldn’t see very well, and I walked off and fell. J did not 
observe any change in the level of the floor as I was leaving. It all looked 
the same.’ In the fall plaintiff’s hip was broken, and she suffered other 
injuries. 

No wax, water, oil, trash or debris were on the floor. A dull light came 
through the window. On cross-examination plaintiff said: “I didn’t see 
any defect in the floor of any kind. I didn’t see any holes. I didn’t see 
anything wrong with the top of that riser.” 

Plaintiff’s husband wag notified of his wife’s fall, and went to Dr. 
Walker’s office. While there he went in the rest room. On cross-examina- 
tion he testified: “The glass in that window appeared to be this kind of 
glass that is translucent that is used in bathroom windows very frequently, 
ves sir. It appeared to be ordinary rest room window glass. It may have 
been painted. I am not positive. It appeared to be sort of glazed glass. 
In other words, you couldn’t see through it. It was kind of designed to 
let light through, but not be able to see through.” 

Mrs. Frank Gartland entered the rest room immediately before the 
plaintiff did. Her testimony tended to show that conditions in the rest 
room were as described by plaintiff. After using the toilet she started out, 
and at the step-down “walked off into space” and fell. 

The day plaintiff fell was a bright, sunny day. 

We deem it unnecessary to state the defendant’s evidence. 
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From judgment of nonsuit entered at the close of all the evidence, the 
plaintiff appeals, assigning error. 


Falk, Carruthers & Roth for Plaintiff, Appellant. 
Jordan & Wright and Perry C. Henson for Defendant, Appellee. 


Parker, J. The mere fact that plaintiff fell and suffered injuries in 
leaving the rest room when she stepped from the higher to the lower level 
of the floor of the rest room raises no inference of negligence against the 
defendant. Fanelty v. Jewelers, 230 N.C, 694, 55 S.E. 2d 493; Harris v, 
Montgomery Ward & Co., 230 N.C, 485, 53 S.E. 9d 536; Fox v. Tea Co., 
209 N.C, 115, 182 S.E. 662; Parker v. Tea Co,, 201 N.C. 691, 161 S.E. 
209; Bowden v. Kress, 198 N.C. 559, 152 S.E. 625. 

The defendant was not an insurer of her safety while using the rest 
room. Barnes v. Hotel Corp., 229 N.C. 730, 51 S.E. 2d 180; Bowden v. 
Kress, supra; Bohannon v, Stores Co., 197 N.C, 755, 150 S.E. 356. 

It was the legal duty of the defendant to exercise ordinary care to keep 
the rest room in a reasonably safe condition for the use of the doctors’ 
patients entering or leaving the rest room, and to warn them of hidden 
perils or unsafe conditions in entering or leaving, known to it, or ascer- 
tainable by it through reasonable inspection and supervision. Fanelty 
v. Jewelers, supra; Drumwright v. Theatres, Inc., 228 N.C. 325, 45 S.E, 
2d 379. 

We said in Benton v. Building Co., 223 N.C, 809, 28 S.E, 2d 491: “Any 
danger incident to the difference in the levels of the two floors necessitat- 
ing the step down being obvious to one who looked, there was no duty rest- 
ing upon the defendants to give notice thereof. The law imposes no duty 
upon one to give notice of a dangerous condition to another who has eyes 
to see and an unobstructed view of such condition, but fails to take time 
to see such danger. Generally, in the absence of some unusual condition, 
the employment of a step by the owner of a building because of a differ- 
ence between levels is not a violation of any duty to invitees. Where a 
condition of premises is obvious to any ordinarily intelligent person, 
generally there is no duty on the part of the owner of the premises to 
warn of that condition. Sterns v. Highland Hotel Co., 307 Mass., 90, 
99 N.E, 2d 721, There is no duty resting on the defendant to warn the 
plaintiff of a dangerous condition provided the dangerous condition 1s 
obvious. Mulhern v. Eastern S. 8. Lines, 8307 Mass., 609, 29 N.E. (2d), 
919,” 

“Different floor levels in private and public buildings, connected by 
steps, are so common that the possibility of their presence is anticipated 
by prudent persons. The construction is not negligent unless, by its char- 
acter, location or surrounding conditions, a reasonably prudent person 
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would not be likely to expect a step or see it.” Garret v. W. S. Butterfield 
Theatres, Inc., 261 Mich. 262, 246 N.W. 57. To the same effect see Boyle 
v. Preketes, 262 Mich., 629, 247 N.W. 763; Dickson v. Emporium Mer- 
cantile Co., Inc., 193 Minn, 629, 259 NW. 375; Cleary v. Meyer Bros., 
114 N. J. Law 120, 176 A. 187; Taddon v. Snellenburg, 293 Pa. 333, 148 
A. 8; Matson v. Tip Top Grocery Co., 151 Fla, 247, 9 So. 2d 366. 

Plaintiffs counsel candidly state in their brief: “This Court has fre- 
quently held that the mere existence of a step in a public place is not 
evidence of negligence.” However, plaintiff contends the real significance 
of her case hes in the conjunction of all the facts and circumstances 
tending to show negligence on defendant’s part. Plaintiff argues: (1) 
The step down was unexpected; (2) the floor and walls on both levels were 
uniformly of the same color and materials; (38) the rubber mat did not 
cover the entire lower level, and did not indicate a step; (4) the upright 
part of the marble rising of the step did not connote a step; (5) there were 
no warning signs; (6) the room was inadequately lighted. 

The plaintiff contends uniformity in colors and materials on two differ- 
ent levels has a camouflaging effect, and cites in support of her position 
Mulford v., Hotel Co., 213 N.C. 603, 197 S.E. 169: Touhy v. Owl Drug 
70. (Cal.), 44 P. 2d 405 and Crouse v. Stacy-Trert Co. (N.J.), 164 A. 
294, 

The facts in the Mulford case are completely different. The plaintiff 
came out of a brilliantly lighted room into a dimly lighted basement. In 
that case the defendant’s negligence was admitted. Here it is denied. In 
reference to plaintiff’s contention, Seawell, #., in the opinion said in sub- 
stance, flat surfaces, under lighting conditions, may present an appearance 
of continuity. 

The Z'ouhy case was decided by a district cours of appeals. In the 
Touhy case and in the Crouse case there was uniformity of materials and 
colors on the different floor levels. In the instant cese plaintiff’s evidence 
shows there was a large black rubber mat covering most of the floor of 
the lower level, and there was black and white tiling on the upper level. 
Uniformity of colors was not present as in the Zouhy and Crouse cases. 

There were three light fixtures in the room and a window at the back. 
Plaintiff fell in the morning. According to her evidence it was a bright, 
sunny day and some daylight came through the window. The light over 
the toilet stalls was burning. The light over the step was not, though 
there was a light bulb in the socket. There is no evidence as to whether 
this light was turned on or off, or whether it had burned out. If it had 
burned out, there is no evidence, as to when it did. other than the testi- 
mony of Mrs. Gartland that she was in the rest room immediately before 
plaintiff fell, and this hght was not burning. The light fixture on the 
wall near the wash basin had no light bulb, but there is no evidence as to 
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how long this condition existed. Plaintiff’s evidence shows the rest room 
was for the use of the doctors on the second floor and their patients. It 
is common knowledge that light bulbs burn out unexpectedly and fre- 
quently. There is no evidence that defendant caused the fixture near the 
wash basin to have no light bulb, or the condition that the light bulb over 
the step was not lighted. Upon plaintiff’s evidence the defendant cannot 
be charged with express or imphed notice of such condition. Pratt v. Tea 
(‘o., 218 N.C, 732, 12 S.E. 2d 249; Revis v. Orr, 234 N.C. 158, 66 S.E. 
2d 652. 

Plaintiff entered the rest room in the morning. No wax, water, oil, 
trash or debris were on the foor. There were no defects in the top of the 
step or in the floor. On the lower floor level was a large black rubber 
mat covering a large part of the area, about 4 inches from the entrance 
and extending to within about 2 inches of the step. The riser was ot 
marble. The upper level had black and white tiling. 38 feet, 8 inches 
from the entrance door was a step 784 inches high. The conclusion is 
unescapable that she was aware of the step, and stepped up to the higher 
floor level, for if she had not, she would have fallen or stumbled over the 
step going in. The step was obvious. She had eyes to see. Her safe 
passage from the entrance of the rest room to the toilet is an indubitable 
‘fact. In leaving she testified she looked down, and the light was so poor 
she couldn’t see very well, and did not observe any change in the floor 
level. She looked at the door, walked on, and fell at the step-down to the 
lower level. The situation contained no element of a trap or hidden peril, 
Plaintiff had been in this dimly lighted, as she contends, rest room for 10 
or 15 minutes. Her eyes had been adjusted to the light there. The facts 
speak louder than the words of the witness that there was enough light 
for her to see the step-down, if she had looked, for there was light enough 
for her to see and step up 7°4 inches to the higher floor level in entering. 
The defendant is not under a legal duty to prevent persons inattentive to 
their safety from hurting themselves. Considering the evidence most 
favorably for the plaintiff, we think the defendant was not negligent on 
the evidence before us. This does not conflict with Drumwright v., Thea- 
tres, Inc., supra, relied upon by plaintiff, because in that case the Court 
said: “There were no floor lights or seat lights in the aisle or on the steps. 
At least none were lighted.” 

The fact that Dr. Walker’s nurse testified for the defendant that she 
assisted plaintiff into the rest room and back to the toilet, holding her by 
the arm does not change our opinion. Plaintiff contends that if the 
nurse’s testimony is more favorable to the plaintiff, (even though it is in 
flat contradiction to hers) it must be accepted on the motion for nonsuit. 
We do not consider the nurse’s testimony more favorable to plaintiff on 
the question of defendant’s negligence, for even according to that testi- 
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mony plaintiff must have known of the 724 step-up to the higher floor 
level, as she did not stumble or fall over it. 

The plaintiff contends that the trial court erred in excluding evidence 
that the condition of the lighting in the ladies’ rest room existed for two 
days after plaintiff fell in the same condition as the day she fell, and that 
four days after plaintiff fell the light over the step was burning. The 
plaintiff contends that (1) it corroborates her testimony, (2) has a defi- 
nite bearing on the regularity of inspection, and (3) on the assiduity of 
maintenance. 

The exclusion of this evidence in so far as it corroborates plaintifi’s 
testimony was harmless, for on a motion for nonsuit we accept the plain- 
tiff’s evidence as true. 

Plaintiff has cited no authority for her contention that the excluded 
evidence has a definite bearing on the regularity of inspection and the 
assiduity of maintenance. It is unnecessary for us to pass upon this 
question, for we deem the exclusion of this evidence harmless in this case, 
because there was light enough from the light burning and the window 
for plaintiff not to fall or stumble over the step when she entered, and 
went to the toilet. 

Plaintiff contends that the trial court erred in excluding the testimony 
of H. C. Umfleet that in 1948 and 1949 he was maintenance manager in 
the Piedmont Ilospital or Piedmont Building; that he was employed by 
J. J. Jones, who was building manager; that the condition of the rest 
room the day plaintiff fell was the same as in 1948 and 1949, except that 
all three lights in the room in those years were burning; and that while 
Umflect worked there he recommended to Jones that a sign be placed on 
the inside of the room to warn people there was a step-down when leaving, 
because he recognized it was dangerous, and it was very easy for someone 
to fall and get hurt. Afterwards Jones told him his recommendation was 
being considered, but no sign, as he recommended, was placed. Umficet 
testified Jones worked for the Board of Directors of the hospital, and so 
far as he knew the Board of Directors for the hospital was the same as 
the Board of Directors for the whole building, but he might be wrong. 

Plaintiff’s counsel in their brief state: “This testimony is admittedly 
not competent to prove that the rest room presented a dangerous cond1- 
tion; but it is certainly competent to prove that if the rest room presented 
a dangerous condition, the defendant had notice of this fact.” 

It is very doubtful if plaintiff’s evidence tends to show that Jones was 
an employee of the defendant. Conceding, but not deciding, that he was, 
we think that the rest room did not present a dangerous condition. Ben- 
ton v. Building Co., supra; Garret v. W. 8. Butterfield Theatres, Inc., 
supra. Therefore, it would appear from statement in brief of plaintiff’s 
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counse! quoted above, the evidence was properly excluded. The cases 
relied upon by plaintiff are distinguishable. 

The judgment of nonsuit is correct. 

Affirmed. 


WADE O. LEWTER, Hussanp, LIBBY JEANNE LEWTER, DAavucHTER, MRS. 
WADE O. LEWTER, DEcEASED EMPLOYEE, PLAINTIFFS, v. ABERCROMBIE 
ENTERPRISES, INC., SHELBY MUTUAL CASUALTY COMPANY, Car- 
RIER,— DEFENDANTS. 

(Filed 4 June, 1954. ) 


1. Appeal and Error § 6c (7)—- 

On appeal from judgment of the Superior Court affirming or reversing 
an award of the Industrial Commission, the Supreme Court will review 
only such exceptive assignments of error as are properly made to rulings 
of the Superior Court alone. 


2. Same— 


Where the appellants from an award of the Industrial Commission re- 
quest the Superior Court to rule upon their exceptions duly entered to the 
proceedings before the Commission, and except to the action of the Superior 
Court in declining to make rulings on each of such exceptions, and appeal 
from the judgment affirming the award, held, the action of the Superior 
Court in refusing to rule on the exceptions is in effect an overruling of 
each and all of them, and the record presents for review each of the alleged 
errors of law thus designated. 


" 


Master and Servant § 55d— 

In reviewing an assignment of error to the findings of fact of the Indus- 
trial Commission, the courts will review the evidence to determine as a 
matter of law whether there is competent evidence tending to support the 
findings, in which event the findings are conclusive. 


4, Same— 
Where there is an exception to a finding embracing a mixed question of 
fact and law, the finding of fact is conclusive if supported by evidence, 
leaving the question of law alone for review. 


a 


Master and Servant § 40a— 

In order to recover for the death of an employee under the Workmen’s 
Compensation Act, plaintiff must show that death resulted from an injury 
by accident which arose ont of and in the course of deceased's employment 
by defendant, and that it did not result from a disease in any form unless 
such a disease resulted naturally and unavoidably from the accident. GS. 
97-2 (f) and (j). 


6. Master and Servant § 37— 


The North Carolina Workmen’s Compensation Act is an industrial injury 
act, and not an accident and health insurance act, and must be so con- 
strued by the courts. 
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7. Master and Servant § 40c— 


The term ‘arising out of’ within the meaning of the Compensation Act 
imports that the injury must arise out of the work or service the employee 
is to perform and be a risk incidental thereto, so that the employment be a 
contributing cause of the injury. 


8. Master and Servant § 40d-—— 


The term “in the course of” as used in the Compensation Act refers to 
the time, place and circumstances under which the accident occurs. 


9. Master and Servant § 40f— 


Ordinarily, heart disease does not result from an injury by accident 
arising out of or in the course of employment unless it results from an 
unusual or extraordinary exertion incident to the employment, nor is it an 
occupational disease compensable under the Worktiuen’s Compensation Act. 


10. Same-——-Evidence held not to support finding that cerebral hemorrhage 
resulted from injury incident to employment. 


The evidence in this case tended to show that the employee was engaged 
as a cashier in the ticket booth of a moving picture theatre, that she was 
overweight and had suffered from high blood pressure for several years 
prior to her death, that a fire broke out in the ladies’ rest room on the second 
floor of the theatre, and that the employee warned patrons in the theatre 
to leave and refunded their money or gave them passes, that she seemed 
extremely excited, and that about an hour after the employee had been 
told of the fire and after it had been put out, she collapsed and died the 
folowing morning, without regaining consciousness, of a cerebral hemor- 
rhage. There was testimony, also, that her excitement could have aggra- 
vated her condition to such an extent as to cause a cerebral hemorrhage. 
Held: The evidence is insufficient to show that the employee’s death re- 
sulted from an injury within the meaning of the Compensation Act, and 
compensation should have been denied. 


Apprat by defendants from Carr, J., December ‘erm 1953 of Durnam. 

Proceeding under Workmen’s Compensation Act to determine liability 
of defendauts to the widower and infant daughter, sole surviving depend- 
ents of Mrs. Wade O, Lewter, deceased employee. 

The facts essential to a decision of this appeal found by the hearing 
Commissioner are stated below (division by numerals ours) : 

One, the deceased employee on 11 December 1951 received an injury by 
accident arising out of, and in the course of her employment with the 
defendant employer, as cashier, in the ticket bootl at its theater, where 
she worked regularly. 

Two, the deceased employee and another employee at the candy bar 
were the only persons on duty that afternoon; a passer-by in the street 
notified Mrs. Lewter the theater was on fire—the fire was in the ladies’ 
rest room on the second floor, 

Three, Mrs, Lewter went into the theater and notified all the patrons to 
leave, refunding their money. During this time she was highly nervous 
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and excited. There was a lot of smoke about the entrance of the theater 
where Mrs. Lewter worked; that firemen put out the fire. 

Four, about one hour after Mrs. Lewter was notified of the fire and 
before the firemen left, she collapsed. She was carried unconscious to a 
hospital where she died the next morning. 

Five, Mrs, Lewter had been treated for high blood pressure some time 
prior to her death, which was caused by a cerebral hemorrhage. 

The hearing Commissioner concluded as a matter of law that the 
deceased employee received an injury by accident arising out of and in 
the course of her employment resulting in her death, and the North 
Carolina Industrial Commission awarded compensation to the widower 
and minor daughter of Mrs. Lewter. Whereupon the defendants made 
application to the Industrial Commission for a review of the award and 
the opinion of the hearing Commissioner. 

The Full Commission being of the opinion that the evidence supports 
the facts found by the hearing Commissioner, and that such facts support 
his conclusions and the award, adopted as its own the findings of fact, 
conclusions of law and award (the award was corrected by six cents a 
week), and affirmed. 

The defendants appealed “for errors of law in the review of award 
made by the Full Commission” to the Superior Court, and requested the 
Superior Court to make rulings, based on 31 objections to the proceeding 
before the Full Commission. 

The Superior Court declined “to make a ruling on each of the fore- 
going 31 requests for a ruling for the reason that the court is of the 
opinion that there is competent evidence in the record to support the 
conclusions of law of the Commission and a ruling on each of said re- 
quests is unnecessary.” To the action of the Superior Court in declining 
to make a ruling on each of the requests for a ruling, the defendants 
excepted. 

The Superior Court entered judgment affirming the award of the Indus- 
trial Commission. 

The defendants excepted to the judgment and appealed assigning error. 


W. J. Brogden, Jr., for Plaintiffs, Appellees. 
Egbert L. Haywood and Emery B. Denny, Jr., for Defendants, Ap- 


pellants. 


Parker, J. On appeal from a Superior Court’s judgment affirming 
or reversing an award made by the Full Workmen’s Compensation Com- 
mission, we review only such exceptive assignments of error as are prop- 
erly made to the judgment of the Superior Court alone. Glace v. Throw- 
ing Co., 239 N.C. 668, 80 S.E, 2d 759; Worsley v. S. & W. Rendering 
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Co., 239 N.C. 547, 80 S.E, 2d 467; Rader v. Queen City Coach Co., 225 
N.C. 537, 85 SE. 2d 609. Our review is limited to a consideration of the 
assignments of error as to matters of law in the trial in the Superior 
Court. Worsley v. S.& W. Rendering Co., supra; Sprinkle v. Reidsville, 
235 N.C. 140, 69 S.IE. 2d 179; Wulson v. Charlotte, 206 N.C. 856, 175 
S.E, 306. 

After the Superior Court declined to make a ruling on each of the 
31 objections taken and preserved in the proceedings before the Full Com- 
mission, the appellants excepted to the action of that court in declining to 
make a ruling on cach of the 31 objections. The lower court then entered 
judgment affirming the award, and the appellants appealed. The appel- 
lants excepted to the judgment, and this exception is their assignment of 
error No. 22. The appellants have 21 assignmeits of error as to the 
refusal of the Superior Court to rule wpon each of their 31 objections to 
the proceedings before the Full Commission. 

The plaintiffs contend that the appellants have failed to base their 
first 21 assignments of error on specific rulings of the Superior Court; 
that, therefore, their only assignment of error is to the signing of the 
judgment. This contention is not supported by the Record, for the appeal 
from the Superior Court points out, and designates in detail and with 
particularity in the first 21 assignments of error the particulars in which 
errors of law are assigned. It seems to be a substantial compliance with 
our practice, so as to present for review appellants’ first 21 assignments 
of error. Fox v. Mills, Inc., 225 N.C. 580, 85 S.E. 2d 869. In Worsley 
vu. S.& W. Rendering Co., supra, it 1 said in reference to appeals from 
the Industrial Commission to the Superior Court the Judge of that court 
“should overrule or sustain each and every excepticn addressed to alleged 
errors of law thus designated, so that the party aggrieved by his rulings 
may except thereto and present the question to this Court for review.” 
See also Stewart v. Duncan, 239 N.C. 640, 80 S.E. 2d 764. 

We do not consider it necessary to remand this proceeding because the 
Superior Court Judge declined to rule upon the 31 requests for rulings 
for the reason that he was of the opinion that there is competent evidence 
in the Record to support the conclusions of law of the Full Cominission, 
and a ruling on each request was unnecessary, which in reality was an 
overruling of each and all of the 31 requests. 

The defendants’ assignments of error challenge the validity of the 
Superior Court on two grounds: (1) That the dec:sion of the Full Com- 
mission is not sustained by its findings of fact; and (2) that such findings 
of fact are not supported by the evidence before the Commission. .{nder- 
son v. Motor Co., 233 N.C. 372, 64 S.E. 2d 265, 

When the assignments of ane bring up for review the fades of facet 
of the Commission, we review the evidence to determine as a matter of 
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law whether there is any competent evidence tending to support the find- 
Ings; 1f so, the findings of facet are conclusive on us. Vause v. Equipment 
Co., 238 N.C, 88, 63 S.E, 2d 173; Riddick v, Cedar Works, 227 N.C. 647, 
43 S.E. 2d 850; Hildebrand v. Furniture Co,, 212 N.C. 100, 193 S.E. 294, 

If a finding of fact is a mixed question of fact and law, it is conclusive 
also on us, if there is sufficient evidence to sustain the facts involved. If 
a question of law alone, we review. Perley v. Paving Co., 228 N.C. 479, 
46 S.E, 2d 298; Beach v. McLean, 219 N.C, 521, 14 S.E, 2d 515; Thomas 
v. Gas Co., 218 N.C, 429, 11 S.E. 2d 297, 

To establish their claim plaintiffs must show (1) death resulting from 
an injury by accident, (2) arising out of and in the course of decedent’s 
employment by the defendant, and (3) not including a disease in any 
form, except where it results naturally and unavoidably from the acci- 
dent. G.S. N.C. 97-2 (f) (3); Matthews v. Carolina Standard Corp., 
2382 N.C. 229, 60 8.E. 2d 93; Withers v. Black, 230 N.C. 428, 53 S.E. 2d 
668; Taylor v. Wake Forest, 228 N.C, 846, 45 S.E. 2d 387. The legisla- 
tive intent seems clear that our Workmen’s Compensation Act is an indus- 
trial injury act, and not an accident and health insurance act. We should 
not overstep the bounds of legislative intent, and make by judicial legis- 
lation our Compensation Act an Accident and Health Insurance <Act. 

Our Compensation Act uses the words “injury by accident arising out 
of and in the course of the employment.” G.S. N.C. 97-2 (f). We said 
in Bell v. Dewey Brothers, Inc., 286 N.C, 280, 72 S.E. 2d 680, “ ‘arising 
out of’ means arising out of the work the employee is to do, or out of the 
service he is to perform. The risk must be incidental to the employment. 
Hunt v, State, 201 N.C. 707, 161 S.E. 203; Berry v. Furniture Co., 232 
N.C. 308, 60 S.E. 2d 97.” 

Adams, J., said in Hunt v. State, supra, “ “in the course of’ refer to the 
time, place and circumstances under which the accident occurs, and the 
words ‘out of’ to its origin and cause;” words quoted many times in our 
decisions, e.g. Vause v. Equipment Co., supra. 

Where the death cannot fairly be traced to the employment as a con- 
tributing proximate cause, it does not arise out of the employment. 
Bryan v. 1. A. Loving Co., 222 N.C, 724, 24 S.E. 2d 751; Lockey v. 
Cohen, Goldman & Co., 218 N.C. 356, 196 S.E. 342; Walker v. Wilkins, 
Inc., 212 N.C, 627, 194 S.E. 89. 

For the death of Mrs. Lewter to be compensable, her death must have 
resulted from an injury by accident arising out of and in the course of 
her employment. Berry v. Furniture Co., supra; Gilmore v. Board of 
Education, 222 N.C. 858, 23 S.E. 2d 292; McGill v. Lumberton, 215 N.C. 
752, 3 S.E. 2d 324. 

In Neely v. Statesville, 212 N.C. 365, 193 S.E, 664, a fireman of the 
defendant fighting a fire came out of the attic of a burning building to a 
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landing at the head of a stairway to seek fresh air. Shortly thereafter 
he collapsed, and died from a heart attack. The deceased for more than 
two years had suffered from a chronic cardiac condition. We held there 
was no evidence of an accident saying “the work in which the deceased 
was engaged was the usual work incident to his employment.” 

Ordinarily a death from heart disease is not an injury by accident 
arising out of and in the course of the employment, nor an occupational 
disease, so as to be compensable under our statute. Duncan v, Charlotte, 
234 N.C. 86, 66 S.E. 2d 29; West v. Dept. of Conservation, 229 N.C. 282, 
49 S.E. 2d 398; Neely v. Statesville, supra. In the West case a game 
warden died of a coronary occlusion shortly after he had arrested three 
persons for fishing without a license, and had taken them before a magis- 
trate, where they were fined. The deceased looked rather flushed; he 
seemed high strung. A doctor testified the exertion or excitement of the 
trial and the other incidents of the morning could easily have caused the 
coronary occlusion and resulting death. The Industrial Commission 
denied recovery, and in affirming the denial we said: “The record is 
devoid of any evidence tending to show that the deceased died as the 
result of an injury by accident.” 

In Gabriel v. Newton, 227 N.C. 314, 42 S.E. 2d 96, we affirmed the 
Industrial Commission’s award in a death from heart disease. The facts 
were as follows: A policeman in good health arrested a young man drunk, 
who violently resisted. The jail elevator was out of order, and the de- 
ceased and another officer carried the prisoner up three flights of steps. 
The deceased collapsed with an acute dilation of the heart due to the 
unusual exertion; this heart injury was chronic and progressive. Some 
ten months later the deceased suffered a fatal heart attack. 

The place of disease in Workmen’s Compensation Laws is a trouble- 
some question, with most of the difficulty stemming from the accident 
requirement. Apparently, a majority of jurisdictions hold, if the strain 
of the employee’s usual exertions causes death or collapse from heart 
weakness, back weakness, hernia and the like, the injury is compensable. 
Larson Workmen’s Compensation Law, Vol. One. p. 516 et seq., where 
the cases are cited. See also 58 Am. Jur., p. 756. It seems a very sub- 
stantial minority of jurisdictions require a showing that the exertion was 
in some way unusual or extraordinary. Larson, zbid., p. 516 et seq., 
where the cases are cited; 71 C..J., Workmen’s Compensation Acts, p. 619. 

From our eases cited above it is clear that in heart cases our decisions 
require a showing that the exertion was in some way unusual or extraor- 
dinary. These cases are in accord with ours: Pierce v. Phelps Dodge 
Corp., 42 Ariz, 436, 96 P. 24 1017; Cleary Brothers Const, Co. v. Nobles, 
156 Fla. 408, 23 So. 2d 525; Brooks-Scanlon, Inc. v. Lee (Fla.), 44 So. 
2d 650; O'Neil v. W. R. Spencer Grocer Co., 316 Mich. 320, 25 N.W, 2d 
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213; Stanton v. Minneapolis Street Ry. Co,, 195 Minn. 457, 263 N.W. 
433; State ex rel. Hussman-Ligonier Co. v. Hughes, 348 Mo. 319, 158 
S.W. 2d 40; Hamilton v. Huebner, 146 Neb. 320,19 N.W. 2d 552; Rose 
v. City of Fairmont, 140 Neb. 550, 300 N.W. 574; Lohndorf v. Peper 
Bros. Paint Co., 134 N.J.L. 156, 46 A. 2d 489, affirmed 135 N.J.L. 332, 
52 A. 2d 61; Temple v. Storch Trucking Co., 2 N. J. Super. 146, 65 A. 
2d 70: Setken v. Todd Dry Dock, Inc., 2 N.J. 469, 67 A. 2d 1381; Cope v, 
Philadelphia Toilet Laundry & Supply Co, (Pa. Super.), 74 A. 2d 775; 
Powell v, Hills Garage, 150 Pa. Super. 17, 27 A. 2d 778; Good v. Penn. 
Dept. of P. & S., 846 Pa, 151, 80 A. 2d 434; Cooper v. Vinatiers (8.D.), 
43 N.W, 2d 747; Frank v. Chicago, M. & St. P. Ry. Co., 49 S.D. 312, 
207 N.W. 89; Gerich v. Republic Steel Corp., 153 Ohio St. 4638, 92 N.E. 
2d 393; Crispin v. Leedom & Worrall Co., 841 Pa. St. 325,19 A. 2d 400; 
Mamkowski v. Morris Run Coal Min, Co, (Pa.), 60 A. 2d 344; Huber v. 
City of St. Paul (Minn.), 16 N.W. 2d 878; Sokness v. City of Virginia 
(Minn.), 42 N.W. 2d 551. 

The hearing Commissioner cited in support of his opinion Patrick v. 
J. B. Ham Co., 119 Me. 510, 111 A. 919, 18 A.L.R. 438, and Crosby v. 
Thorp, Hawley Co., 206 Mich, 250, 172 N.W. 535, 6 A.L.R. 1253, Both 
cases were decided by divided courts, and Maine apparently follows a 
different rule from ours. Larson Workmen’s Compensation Law, Vol. 
One, p. 521. 

Plaintiffs’ evidence tended to show these facts. Mrs. Lewter consulted 
a doctor for high blood pressure on 29 January 1948. She was then over- 
weight, and her blood pressure was 230/110. There had been a history of 
high blood pressure in her family. From then on she consulted two 
doctors, and received treatment; she had high blood pressure several years 
before her death. On the afternoon of 11 December 1951 she was engaged 
in her usual work as cashier in the ticket booth of defendant's theater. 
A passer-by in the street told Mrs, Ferrell the theater was on fire, and 
she told Mrs. Lewter. The fire was in the ladies’ rest room on the second 
floor, which is separated by a large wall from where the people sit. Three 
employees were present, Mrs. Lewter, Mrs. Ferrell at the candy bar, and 
a man in the projector room. A small number of spectators were in the 
theater. Mrs. Lewter went in the theater, walked up and down the aisles 
and up in the baleony, told the spectators there was a fire, and asked them 
to leave. The spectators left calmly and without undue haste. Mrs. 
Lewter went back in the box office, and gave the spectators refunds or 
passes. In giving out the refunds Mrs. Lewter was excited; she got the 
money mixed up in making the refunds. 

A policeman testified the spectators were out of the theater when he 
arrived. He saw Mrs, Lewter twice run back and forth from the office 
to the cashier’s box. He saw some tickets in her hands. In his opinion 
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she was very highly excited. The office is about 15 or 20 feet from the 
cashier’s box. When this officer left, the firemen were clearing up the 
hose preparing to leave. Mrs. Lewter had not been stricken then. 

The fire was in the ladies’ rest room on the second floor. As to the 
building, only the window frame and the window in the rest room were 
damaged, rugs and draperies in the rest room were damaged. There were 
no flames in the theater part or the lobby. The srroke was upstairs where 
the ladies’ rest room was, and in the stairway, banking back into the 
lobby. The damage was about $6,000.00. The assistant chief of the 
Durham Fire Department, a witness for plaintiffs, testified, our record 
has the fire classified by someone smoking, and dropping a cigarette into 
a stuffed chair, setting off the curtains. 

About one hour after Mrs. Lewter was told of the fire, she collapsed 
unconscious, apparently in the ticket booth. The following morning, 
without regaining consciousness, she died in a hospital. The cause of her 
death was cerebral hemorrhage, due to hypertension. 

There was medical evidence to the effect that the fire and Mrs. Lewter’s 
excitement would have aggravated her condition to such an extent as to 
cause the cerebral hemorrhage from which she died. 

In our opinion, there is no evidence tending to show that Mrs. Lewter 
died as the result of an injury, as those words are used in our Workmen’s 
Compensation Act. This is in accord with our decisions in Neely v. 
Statesville, supra; Gabriel v, Newton, supra; West v. Dept. of Conserva- 
tion, supra; Duncan v. Charlotte, supra, 

It is common knowledge that blood vessels in the human system, weak- 
ened by disease, often burst, even when the victim is sleeping in bed. 
The evidence is clear that Mrs. Lewter’s death cannot fairly be traced to 
her employment as a contributing proximate cause. It seems plain that 
because of Mrs. Lewter’s high blood pressure for many years, the time 
appointed for her to die had come, irrespective of the fire; the finger of 
death touched her, and she sleeps till the Great Day of Judgment. 

The judgment of the lower court is 

Reversed, 


EUGENE R. NELSON vy. ISAAC W. SIMPKINS anp POWER BRAKE 
COMPANY, INC. 


(Filed 4 June, 1954.) 
1. Trial § 3— 
Findings to the etfect that in the hearing of a “clean-up” calendar, plain- 
tiff’s cause was nonsuited, without notice to plaintiff or his attorney, for 
failure of plaintiff to appear and prosecute his action, that plaintiff has a 
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good cause of action, and that plaintiff himself was guilty of no negligence, 
is held sufficient to support the court’s order reinstating the cause on the 
civil issue docket for trial upon the merits. 


2. Appeal and Error § 6c (2)— 


An exception to the judgment and to the conclusions of law set out 
therein presents for review only whether the facts found are sufficient to 
support the judgment and does not present for review the findings of fact 
or the evidence upon which they are based. 


3. Trial § 3— 

Judgment of nonsuit for failure of plaintiff to appear was entered during 
the hearing of a “cleanup” calendar. At a subsequent term the judgment 
of nonsuit was set aside and the cause reinstated on the civil issue docket. 
Ata still later term defendants moved to strike out the order of reinstate- 
ment on the ground that it was entered without notice. Held: Even if 
the order of reinstatement was without effect because entered without 
notice, the matter was before the court at the later term, and the court at 
this later term had jurisdiction to hear the motion for reinstatement, and 
its order reinstating the cause on the civil issue docket upon supporting 
findings, was without error. 


4. Trial § 1— 


Where judgment of nonsuit for failure of plaintiff to appear and prose- 
cute his cause has been entered, but at a later term the judgment of non- 
suit is set aside, the cause is properly subject to be ealendared for trial, 
and when placed upon the calendar the cause is before the court and it 
has jurisdiction to hear and determine a motion therein. 


5. Appeai and Error § 6c (3)— 


The refusal of the court to find the facts tendered in writing by defend- 
ants is not made to appear erroneous when the record fails to contain the 
evidence before the lower court. 


APPEAL by defendants from fousseau, J., at 2 November, 1953, Regu- 
lar Term of Mecxnensere. 

Civil action commenced 7 June, 1947, for an accounting for royalties 
on certain inventions, and to have certain agreements In respect to these 
inventions declared void, as set forth in complaint filed, and as amended, 
to which on 14 August, 1947, defendants filed answer denying in material 
aspect the allegations of the complaint, and praying that the action be 
dismissed and that they go hence without day and to recover their costs 
to be taxed, ete. 

The record proper discloses the following: 

1. That on 2 October, 1950, a judgment of nonsuit was signed by Phil- 
lips, Judge Presiding, in which after reciting that “the plaintiff having 
been called in open court and warned to come into court and prosecute the 
action against the defendant or the case would be nonsuited, and having 
failed to so appear and prosecute the action against the defendant” it was 
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ordered that “plaintiff be nonsuited and taxed with the costs of the action 
and the action dismissed from the docket.” 

2. That on 31 January, 1951, attorneys for plaintiff filed a petition 
to reinstate the action on the civil issue docket of Mecklenburg, support- 
ing same by affidavit as to circumstances under which the judgment of 
nonsuit was entered on call of a “clean-up calendar.” 

3. That thereupon, on same day, 31 January, 1951, an order was 
entered, reinstating the case on the civil issues docket, reading: 

“This matter coming on to be heard before the Honorable Harold K. 
Bennett, Judge presiding, upon the call of the calendar for this term on 
which the above entitled action was placed for trial, and it appearing to 
the court that on October 2, 1950, a judgment of nonsuit was entered in 
the above entitled action, the case having been called and the plaintiff not 
appearing, and it further appearing to the court upon representation of 
counsel for the plaintiff that said nonsuit was entered in their absence and 
without their knowledge, and that the same was unknown to counsel for 
plaintiff until Saturday, January 27, 1951; and it further appearing to 
the court that the plaintiff has a right to file a new action upon the same 
cause of action for one year after said nonsuit was entered, which time 
has not expired, and that the ends of justice will be met by reinstating 
said action upon the civil issue docket; 

“It is therefore Ordered that said nonsuit be set aside and that this 
cause be reinstated upon the civil issue docket for trial at this term or at 
such time hereafter as the court shall direct.” 

“This 31st day of January 1951. Harold K. Bennett, Judge Pre- 
siding.” 

4. That thereafter on 21 February, 1951, defendants filed an answer 
to the petition of plaintiff to reinstate, denying right of plaintiff to such 
reinstatement, 

5. That thereafter on 28 October, 1953, defendants, through their 
attorneys filed in court a motion to strike out and declare void the order 
of 31 January, 1951, setting aside and striking out the judgment on 
nonsuit theretofore granted, stating these as reasons therefor: 

“1. That the record shows that this order was granted on the same day 
that the petition to reinstate the case and to strike out the nonsuit was 
filed, which was also January 31, 1951. 

“2. That the record fails to show any legal notice to counsel for the 
defendants or to the defendants of any hearing upon the petition to rein- 
state this case. 

“3. That the order striking out the judgment of nonsuit was improyi- 
dently granted as these defendants had no knowledge that any order had 
been signed upon the petition to reinstate the case until on or about 
September 3, 1953 when the present counsel for the plaintiff advised by 
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letter that an order to reinstate the case had been entered. Until that 
time these defendants were led to believe that the case had been nonsuited, 
and a motion to strike out the nonsuit was pending to be heard upon 
motion and answer and pleadings filed therein to said motion. 

“4, That these defendants have been guilty of no neglect, or if there 
was any, it was excusable neglect, surprise and inadvertence to the order 
reinstating the judgment of nonsuit in this case. 

“5. That when it was ascertained that a motion had been made in the 
cause to reinstate the case by striking out the judgment of nonsuit, time 
was granted to file an answer and other papers upon which a motion 
would be heard, and that no hearing upon said motion has ever been had, 
and the signing of the order attempting to reinstate the case was an inad- 
vertence, a mistake and was improvidently granted.” 

6. That on same day, 28 October, 1953, attorneys for defendants ad- 
dressed a notice to attorneys of record for plaintiff, notifying them that 
the “motion is set down for hearing . . . before the Judge Presiding over 
the Civil Term of Mecklenburg Superior Court for the 9th day of No- 
vember, 1953, at 10 A. M.” It appears of record that this notice, with a 
copy of the motion was served upon the attorney to whom it was ad- 
dressed by the Sheriff of Mecklenburg County by a deputy. 

7. That on 5 November, 1953, the Honorable J. A. Rousseau, Judge 
Presiding, signed a judgment in words and figures as follows: 

“This cause coming on to be heard and being heard before the under- 
signed Judge, presiding over the November 2, 1953 Regular Term of 
Civil Court for Mecklenburg County, North Carolina, upon the motion 
of the defendants filed in this cause on the 28th day of October, 1953, to 
set aside an order entered by this Court in this case on the 31st day of 
January 1951, setting aside a judgment of nonsuit theretofore entered 
herein and reinstating this cause of action; Wm. H. Booe, Esq. appear- 
ing for the plaintiff and Guy T. Carswell, Esq. and Paul B. Eaton, Esq. 
appearing for the defendants, and each of them; 

“Tt Appearing to the court from the evidence presented and from the 
argument of counsel for both parties and the court finds as a fact that a 
‘Clean-up’ calendar was prepared, upon which the above entitled action 
appeared, for the Superior Court of Mecklenburg County, for the month 
of May 1950, that the same was not called but was postponed; that said 
‘Clean-up’ calendar was ultimately called in October 1950; that a letter 
was presented to the court at this hearing from Mr. H. B. Campbell, 
Chairman of the Mecklenburg Calendar Committee, which was in re- 
sponse to a letter from Mr. Guy T. Carswell, part of which read as fol- 
lows: (Under date of September 15, 1950, the following notice was sent 
to all attorneys of the Mecklenburg County Bar and to all other attorneys 
who had eases on the Clean-up Calendar. This notice, in addition, was 
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placed on the bulletin board of the Law Building. The notice was as 
follows: September 15, 1950, Noticr ro Arrornreys. The Clean-up Cal- 
ender, which was prepared during the Spring Term, and copy of which 
you received, will be called on Monday, October 2nd, during the Extra 
Civil Term presided over by Judge Phillips. All cases will be called and 
nonsuited or otherwise disposed of on Monday, and if announced as ready 
for trial, will be set during the remainder of the week. CALENDAR Com- 
MITTEE. ) 

“Tt further appearing to the court and the court finds as a fact that no 
evidence was presented to the court by the defendants that a copy of said 
‘Clean-up’ calendar or said notice was sent either by mail or personal 
delivery to counsel for plaintiff, but evidence was presented by the plain- 
tiff that counsel for the plaintiff did not receive either the notice or the 
calendar; that said ‘Clean-up’ calendar was ultimately called in October 
1950; that neither the plaintiff nor his counsel had actual notice or 
knowledge of the calling of said ‘Clean-up’ caleadar; that judgment of 
nonsult was entered in this cause as a result of said ‘Clean-up’ calendar 
on October 2, 1950, declaring that the plaintiff had been called in open 
court and having failed to appear and prosecute his action, and that 
judgment of nonsuit was entered; that said judgment of nonsuit was 
entered in the absence of both the plaintiff and his counsel and without 
their knowledge; 

“Tt further appearing to the court and the court finds as a fact that this 
action appeared on the trial docket calendar at the request of counsel for 
the plaintiff, at the January 29, 1951 Term of Superior Court for Meck- 
lenburg County; that counsel for the plaintiff had no knowledge of the 
entry of said judgment of nonsuit until Saturday, January 27, 1951; that 
the plaintiff filed a petition in this cause on January 31, 1951, and during 
the said term this cause appeared on the docket for trial, praying the court 
that the said judgment of nonsuit be set aside and this cause be reinstated, 
and said petition alleging among other matters that the plaintiff was not 
guilty of any neglect by reason of said judgment having been entered ; 
that an order setting aside said judgment of nonsuit and reinstating this 
cause was entered by this court on January 31, 1951, reciting, among 
other matters, that ‘upon the call of the calendar for this term on which 
the above entitled action was placed for trial, it appearing that Judgment 
of nonsuit was heretofore entered in this cause, and that the same was 
entered in the absence of counsel for the plaintiff and without their knowl- 
edge and same was unknown to them until Saturday, January 27, 1951, 
and it further appearing plaintiff has a right to file a new action upon 
the same cause of action for one year after said nonsuit was entered, 
which time has not expired and that the ends of justice will be met by 
reinstating said action’; that the defendants nor their counsel had written 
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notice of said order being entered, but that counsel for the defendants 
were apprised in open court that the court was considering said action, 
that counsel for the defendants filed answer to the petition to reinstate 
on February 21, 1951, denying said allegations; 

“Tt further appearing to the court and the court finds as a fact that 
the plaintiff had reputable counsel in Mecklenburg County, where this 
action was pending, representing him at the very time the judgment of 
nonsuit was entered, and was in any event guilty of no negligence himself ; 
that the judgment of nonsuit entered against the plaintiff on October 2, 
1950, was taken against the plaintiff through the mistake, inadvertence, 
surprise or excusable neglect of the plaintiff's counsel; that this cause 
of action of the plaintiff, among other matters, consists of an action for 
an accounting of royalties from certain patents which the plaintiff was 
instrumental in inventing, which the defendants have had control of, and 
for which the plaintiff has never had an accounting, and that the plain- 
tiff has a meritorious cause of action; and that the ends of justice will be 
met by allowing the plaintiff to have his day in court, and the defendants 
will not be prejudiced on the merits of this cause thereby; 

“Now, therefore, it is ordered, adjudged and decreed that: 

“1. The motion of the defendants to strike said order of reinstatement 
by this court be, and it hereby is denied; 

“9, The order of this court entered on January 31, 1951, setting aside 
said judgment of nonsuit and reinstating this cause action be, and it 
hereby is in all respect confirmed ; 

“3, That the judgment of nonsuit heretofore entered in this action on 
October 2, 1950 be, and it hereby is set aside and stricken from the record ; 

“4, That this cause of action be, and it hereby is reinstated and ordered 
to be placed upon the civil docket for trial on its merits.” 

8. Appeal entries were made in pertinent part as follows: 

“To the entering of this order denying the motion of the defendants to 
set aside the order of reinstatement of January 31, 1951; confirming said 
order; setting aside the judgment of nonsuit heretofore entered in this 
action on October 2, 1950 and ordering that this cause of action be rein- 
stated and placed upon the Civil Docket for trial on its merits, the defend- 
ants except and appeal to the Supreme Court of North Carolina. 

“To the refusal of the presiding judge to find the facts tendered in 
writing by the defendants under date of November 4, 1953, the defendants 
except and appeal to the Supreme Court of North Carolina. Notice of 
appeal given in open court and further notice waived .. .” 


Wm. H. Booe for plaintiff, appellee. 
Guy T. Carswell and Paul B, Eaton for defendants, appellants. 
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WinBoRNE, J. The questions involved on this appeal, as stated in brief 
of appellants, are these: Did the court err: 

(1) “In entering the order denying motion of defendants to set aside 
the order of reinstatement of January 31, 1951? 

(2) “In confirming the order entered on January 31, 1951, setting 
aside the judgment of nonsuit and reinstating this cause of action? 

(3) “In setting aside and striking from the record the judgment of 
nonsuit entered in this action on October 2, 1950? 

(4) “In reinstating this cause of action and ordering it to be placed 
upon the civil docket for trial on its merits? and 

(5) “In refusing to find the facts tendered in writing by the defend- 
ants under date of November 4, 1953?’ 

Careful consideration of the record on appeal leads to the decision that 
the facts found in the judgment from which appeal is taken are sufficient 
to support the conclusion there reached. And there is no exception to any 
finding of fact so made. 

Exception to the judgment, and to the conclusions of law set out in the 
judgment, present only questions whether facts found are sufficient to 
support the judgment, that is, whether the court correctly applied the 
law to the facts found. Such exceptions are insufficient to bring up for 
review the findings of fact or the evidence upon which they are based. 
And when the judgment entered is supported by the finding of fact, it will 
be affirmed. See, among numerous other cases, Roach v. Pritchett, 228 
N.C, 747, 47 S.E. 2d 20, 

Moreover, if it be conceded that the order of 31 January, 1951, was 
entered without notice, and without waiver of notice, the whole matter 
was before the Honorable J. A. Rousseau, Judge presiding over the Civil 
Term of Mecklenburg Superior Court upon the motion of defendants 
entered upon general appearance, pursuant to notice to attorney of record 
for plaintiff dated 28 November, 1953. 

Defendants were contending that the order of 31 January, 1951, made 
upon motion of plaintiff was without force and effect, and that, hence, 
the motion, answered by defendants 21 February, 1951, remained as if no 
action had been taken upon it. ‘Therefore if the order of 31 January, 
1951, were set aside, consideration of the motion, as answered by defend- 
ants, would still be for disposition. 

Furthermore, defendants concede in their brief that “plaintiff at- 
tempted to place the case on the calendar for trial at the November 1953 
Term of Mecklenburg Superior Court.” And plaintiff, in his brief, says 
that “on Friday, October 23, 1953, the Calendar Committee for the Meck- 
lenburg Bar Association set this case as the first case for trial at the 
November 2, 1953 Term of Civil Court for Mecklenburg County.” 
Whether right or wrong, the judgment as of nonsuit had been set aside, 
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and the case was properly subject to be calendared for trial at term time 
when defendants’ motion was made and heard. And the Judge presiding 
having taken general jurisdiction over the case, it will be assumed that 
he acted with authority. Thus the whole case was before the court. And 
if the Judge erred in affirming the order of 31 January, 1951, he found 
sufficient facts to support his own action in setting aside the judgment as 
of nonsuit and reinstating the case. 

Lastly, since the evidence before the Court is not contained in the record 
on appeal, error is not made to appear in the matter to which the fifth 
question above stated relates. 

The judgment below is 

Affirmed, 


J. P. BADDERS v. HENRY H. LASSITER. 


(Tiled 4 June, 1954. ) 
1. Negligence § 5— 
Contributory negligence need not be the sole proximate cause of injury 
to bar reeovery: it is sufficient for this purpose if it contribute to the 
injury as a proximate cause, or one of them. 


2. Automobiles § 8i— 


A driver along a servient street is required, in compliance with G.S. 
20-158, to bring his vehicle to a stop in obedience to a stop sign lawfully 
erected, and not to proceed into an intersection with the dominant highway 
until, in the exercise of due care, he can determine that he can do so with 
reasonable assurance of safety. G.S. 20-154. 


3. Same: Automobiles § 18h (3)—Evidence held to disclose contributory 
negligence as matter of law on part of driver in starting across inter- 
section with dominant highway. 


The evidence favorable to plaintiff tended to show that his wife was 
driving his family purpose automobile along a servient street, that she 
stopped at the sign located on the servient street 10 or 12 feet from the 
intersection with the dominant street, that she saw defendant’s automobile 
about a block away, and that she then changed to low gear and went on 
across the intersection at a speed of five miles per hour and did not again 
look to her right, and did not see or hear anything until the impact. There 
was no evidence that defendant's vehicle was being driven at excessive 
speed. Held: Plaintiff’s own evidence discloses contributory negligence 
as a matter of law in the failure of plaintiff’s wife to keep a reasonably 
careful lookout and in starting across the intersection without reasonable 
assurance that she could traverse the intersection in safety. 


4. Trial § 25— 


Nonsuit of plaintiff’s cause of action upon defendant’s motion effects a 
voluntary nonsuit on defendant’s counterclaim. 


HRvin, J., dissents. 
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APPEAL by defendant from Fountain, 8S. J., at 18 January, 1954, Civil 
Term of Wake, 

Civil action to recover property damage sustained in automobile col- 
lision allegedly resulting from actionable negligence of defendant. 

The record discloses that about 3:20 p.m. on 30 May, 1952, plaintiff’s 
Ford automobile operated by his wife in southern direction on Woodburn 
Road was in collision with defendant’s Chevrolet automobile, operated by 
him in an eastern direction on Clark Avenue, at the intersection of Wood- 
burn Road and Clark Avenue in Cameron Village. in the city of Raleigh, 
North Carolina; that defendant, answering, denied liability to plaintiff 
for that he avers he was not negligent, but that the operator of plaintiff’s 
ear was negligent; and that under the family-purpose doctrine, he pleads 
her negligence as a contributing cause of the collision, imputable to plain- 
tiff, and scts up a cross-action to recover for damage to his automobile 
sustained in the collision; and that to this, plainti‘f filed reply denying in 
material aspect all averments constituting defendant’s further answer and 
counterclaim, and reiterating his allegations as to negligence of defend- 
ant, and as to it being the proximate cause of the collision. 

The uncontroverted evidence tends to show these facts and cireum- 
stances at the scene and time of the collision here involved: Woodburn 
Road, a paved subservient street, thirty feet wide, running north-south 
direction, intersects with Clark Avenue, a paved street forty-four to fifty 
feet wide, running in east west direction. Daniels Street, which also 
intersects with Clark Avenue, is the next street, a block west of, and 
parallel to Woodburn Road. In the block between Woodburn Road and 
Daniels Street there is nothing to obstruct from the view of one traveling 
south on Woodburn Road, traffic moving east on Clark Avenue, or to 
obstruct from the view of one traveling east or. Clark Avenue, traffic 
moving south on Woodburn Road. The terrain is level. The weather was 
sunshiny and the streets dry. 

Upon trial in Superior Court the parties stipulated : 

1. That at the time alleged in the pleading in this action, the auto- 
mobile operated by plaintiff’s wife, belonged to him and was maintained 
by him as a family-purpose ear. 

9. That going south approaching the intersection of Woodburn Road 
and Clark Avenue, there is a Stop sign erected, pursuant to authority, by 
the city of Raleigh. 

3. That both parties may offer evidence of repair bills to their respec- 
tive motor vehicles as substantive evidence of damages alleged. 

Also upon the trial in Superior Court, plaintiffs wife, as a witness for 
him, gave this narrative pertinent to this appeal: “. . . 30 May, 1952, at 
about 3:20 in the afternoon . . . I had started home, went out Woodburn 
Road... As I approached the intersection of Woodburn Road and 
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Clark Avenue going south I stopped because there was a stop sign there 

. . ten or twelve feet from the intersection. After I stopped I looked 
to the left and no car was coming and then looked to the right and Mr. 
Lassiter’s car was a city block away, approximately, and I changed to 
low gear and went on across the street .. . Mr. Lassiter’s car was just 
past Daniels Street intersection when I saw it... and after my front 
wheels were on the curb of Clark Avenue across the street I was hit. The 
rear all the way to the door ... was struck on the right side by Mr. 
Lassiter’s automobile. It was quite an impact. It knocked my car com- 
pletely around . . . facing west and hit a post . . . on the sidewalk . . . 
on the west side of Woodburn Road and south side of Clark Avenue.” 
Then the witness was asked these questions to which she gave answers as 
indicated: “(), Did you have occasion to look again after you had started 
across Clark Avenue? A. No, I did not. Q. Why didn’t you look again? 
‘A. Well, I was quite sure he was a distance so that I had plenty of time 
to get across the street.”’ The witness also testified that after the colli- 
sion, defendant said to her: “To tell you the truth, I didn’t see you until 
[ hit you.” 

Then on cross-examination the witness continued: “. . . The car was 
in good condition, the horn would blow and the brakes were all right. If 
I had applied my brakes I could have stopped almost instantly .. . I do 
not know how far the stop sign is back from the curb line of Clark 
Avenue... I was traveling . . . on my side of the street and I stopped 
just below the stop sign... When I came up here and stopped, Mr. 
Lassiter’s car was just this side of Daniels Street when I saw him and I 
proceeded to go across the street . . .”’ Then these questions were asked, 
to which the witness answered as indicated: “Q,. You didn’t look any 
more? A. Not after I started, no, I] didnot ...Q.... Was there any- 
thing to cause you to think he was going fast? A. Not at the time, no. 
Q. And then you came on across this intersection? A. That’s right. Q. 
And coming across this wide intersection you didn’t look again to your 
right? A. No, because I was sure I had time to cross ... Q. In other 
words, you misjudged the distance and the speed? A. I sure did the 
speed .. . Q. How fast were you traveling across the intersection? <A. 
I would say about five miles an hour, I did not change gears .. . I did 
not increase my speed at any time across the wide intersection... I 
did not hear the car before I was hit . . . My windows were up on that 
side . . . I didn’t hear or see anything until the impact occurred .. .” 

C. T. Poole, an officer, as witness for plaintiff, testified: That he had 
occasion to investigate the collision on 30 May, 1952; that the skid marks 
from defendant’s car were 25 feet straight, leading up to the point of 
impact; that there were no skid marks made by plaintiff’s ear, except 
sideways—approximately 514 to 6 feet from the south curb line of Clark 
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Avenue; that Clark Avenue is 44 feet wide and Woodburn Road is 30 
feet wide; and that the stop sign on Woodburn Road is about 15 or 20 
feet from Clark Avenue. 

Defendant, reserving exception to denial of his motion for judgment as 
of nonsuit, made at close of plaintiff’s evidence, offered evidence. And as 
a witness for himself he testified: “. . . I knew there was a stop sign on 
Woodburn Road at a point where it intersects with Clark Avenue. I 
came Into Clark Avenue from Oberlin Road. As I proceeded on Clark 
Avenue . .. and when I got approximately 50 feet from the intersection 
of Woodburn Road and Clark Avenue, to my left I noticed a ear ap- 
proaching, and when I got, I would say, approximately 30 feet from the 
intersection, I saw that the car was not going to stop. I was traveling at 
a rate of speed between 20 and 25 miles an hour ... The first time I 
observed that motor vehicle on Woodburn Road, it was approximately 
30 feet from the intersection and it was traveling at about 15 miles per 
hour ... The car did not stop at the stop sign. When I approached 
the intersection, [ was of the opinion that the car would slow down and 
come to a stop, but it didn’t . . . I applied my brakes and pulled to the 
right ... My car moved straight forward at the time it was skidding 
... The front end of my vehicle hit Mrs. Badders’ vehicle in the side 
near the door . . .” And in answer to the question, “And you didn’t tell 
her that you didn’t see her until you hit her, did you?’, defendant an- 
swered, “No, sir.” 

And under cross-examination defendant testified substantially as he 
had on direct examination, and, continuing, he said: “The impact did not 
take place when the front of Mrs. Badders’ car was crossing the curb line 
of Clark Avenue. It was further up into the intersection when I hit her 

. it was approximately 10 feet from the curb.” Then defendant was 
asked these questions to which he answered as indicated: “Q. It is an 
open field across there . . . wasn’t it? A. That’s right, it was. 

“Q. But you didn’t see her, you say, until she was some 30 feet from 
the intersection? A. Approximately 30 feet from: it. 

“Q. Why didn’t you see her before that, had you looked? A. I don’t 
know why I didn’t see her. I did not look up that street at any point 
prior to the time I saw her 30 feet from the intersection . . . I do not 
know how fast my car was going when the cars collided . . .” 

At the close of all the evidence, “defendant renewed motion for judg- 
ment as of nonsuit, and moved for a directed verdict on the second issue. 
Denied. Defendant’s exception No, 3.” 

The case was submitted to the jury upon six issues as to (1) negligence 
(2) contributory negligence, and (3) damages, all in respect to plaintiff’s 
alleged cause of action; and (4) negligence, (5) contributory negligence. 
and (6) damages, all in respect to defendant’s counterclaim. The jury 
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for verdict answered the first issue “Yes,” the second “No,” and the third 
“$396.52,” and did not answer the 4th, 5th and 6th issues. In accordance 
therewith the court entered judgment for plaintiff. Defendant excepted 
thereto, and appeals to Supreme Court and assigns error, 


Smith, Leach, Anderson & Dorsett for plainttff, appellee. 
Teague & Johnson and Wright T. Dizon, Jr., for defendant, appellant. 


Winzorne, J. The determinative question here is whether or not the 
trial court erred in denying defendant’s motions for judgment as of non- 
suit, and this question is determinable by the answer to another question 
as to whether or not the evidence offered by the plaintiff upon the trial 
below shows, as a matter of law, that, at the time and place of the colli- 
sion here involved, plaintiff’s wife was contributorily negligent in the 
operation of plaintiff’s family-purpose automobile. 

Conceding that the evidence offered upon the trial in Superior Court, 
as shown in the case on appeal, pertaining to the issue as to negligence 
of defendant, is sufficient to take the case to the jury, Johnson v. Bell, 234 
N.C, 522, 67 S.E. 2d 658, this Court is constrained to hold that the uncon- 
tradicted testimony of plaintiff’s wife, as witness for him, leads inevitably 
to the conclusion that she was negligent in the operation of plaintiff’s 
family-purpose automobile, and that such negligence was at least a con- 
tributing cause of the collision. G.S. 20-158 (a), Matheny v. Motor 
Lines, 233 N.C, 678, 65 S.E, 2d 361. Plaintiff’s negligence need not be 
the sole proximate cause of the injury to bar recovery. It is enough if it 
contribute to the injury as a proximate cause, or one of them. Alarshall 
v, R. R., 233 N.C, 38, 62 S.E, 2d 489. 

The statute, G.S, 20-158, declared that (a) The State Highway and 
Public Works Commission, with reference to State highways, and local 
authorities, with reference to highways under their jurisdiction, are 
authorized to designate main traveled or through highways by erecting 
at the entrance thereto from intersecting highways signs notifying drivers 
of vehicles to come to a full stop before entering or crossing such desig- 
nated highway, and that wherever any such sign has been so erected, 1t 
shall be unlawful for the driver of any vehicle to fail to stop in obedience 
thereto. And the same section of the statute also declares that “No fail- 
ure so to stop, however, shall be considered contributory negligence per se 
in any action at law for injury to person or property; but the facts relat- 
ing to such failure to stop may be considered with the other facts in the 
case in determining whether plaintiff in such action was guilty of con- 
tributory negligence.” Johnson v. Bell, supra. See also Sebastian v. 
Motor Lines, 218 N.C. 770, 197 S.E, 539; Reeves v. Staley, 220 N.C. 573, 
18 S.E, 2d 239; Hill v. Lopez, 228 N.C. 483, 45 S.E, 2d 539; Nichols v. 
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Goldston, 228 N.C. 514, 46 S.E. 2d 320; Lee v. Chemical Corp., 229 N.C. 
447, 50 S.E. 2d 181. 

“The purpose of highway stop signs,” as stated by this Court in opinion 
by Devin, J., later C. J., in the Matheny case, supra, “is to enable the 
driver of a motor vehicle to have opportunity to observe the traffic condi- 
tions on the highways and to determine when in the exercise of due care 
he might enter upon the intersecting highway with reasonable assurance 
of safety to himself and others . .. And the statute G.S. 20-154 also 
requires that before starting from a stopped position and moving into the 
line of traffic the driver shall first see that such movement can be made 
in safety.” 

And in the Alatheny case the Court went on to say that “Since at the 
intersection described in the case at bar the driver of an automobile ap- 
proaching the intersection from the north was required (G.S. 20-158) to 
bring his automobile to a complete stop, the right of way, or rather the 
right to move forward into the intersection would depend upon the pres- 
ence and movement of vehicles on the highway which he intended to cross. 
The rule as to right of way prescribed by G.S. 20-155 apples to moving 
vehicles approaching an intersection at approximately the same time . 
Where the driver has already brought his automobile to a complete stop, 
thereafter the duty would devolve upon him to exercise due care to observe 
approaching vehicles and to govern his conduct accordingly. One who 
is required to stop before entering a highway should not proceed, with on- 
coming vehicles in view, until in the exercise of due care he can determine 
that he can do so with reasonable assurance of safety ... Generally 
when the driver of an automobile is required to stop at an intersection he 
must yield the right of way to an automobile approaching on the inter- 
secting highway ..., and unless the approaching automobile is far 
enough away to afford reasonable ground for the velief that he can cross 
in safety he must delay his progress until the other vehicle has passed.” 
See also Cooley v. Baker, 231 N.C, 533, 58 S.E. 2d 115; 8S. v. Hill, 233 
N.C. 61, 62 S.E. 2d 532; Hawes v, Refining Co., 236 N.C, 648, 74 SLE. 
2d 28, 

Moreover, the Court further declared in the Jatheny case that “the 
right of one starting from a stopped position to undertake to cross an 
intersection would depend largely upon the distance from the intersection 
of approaching vehicles and their speed, and unless under the circum- 
stances he would reasonably apprehend no danger of collision from an 
approaching vehicle it would be his duty to delay lis progress until the 
vehicle has passed.” 

Furthermore, it is a general rule of law that the operator of a motor 
vehicle must exercise ordinary care, that is, that degree of care which 
an ordinarily prudent person would exercise under similar circumstances. 
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And in the exercise of such duty it is incumbent upon the operator of a 
motor vehicle to keep same under control, and to keep a reasonably care- 
ful lookout, so as to avoid collision with persons and vehicles upon the 
highway. Adams v. Service Co., 237 N.C. 186, 74 S.E. 2d 332, and 
cases cited. 

And it is said in Wall v. Bain, 222 N.C. 375, 23 S.E. 2d 330, “It is the 
duty of the driver of a motor vehicle not merely to look, but to keep an 
outlook in the direction of travel, and he is held to the duty of seeing 
what he ought to have seen...” See also Henson v. Wilson, 225 N.C. 
417, 35 S.E. 2d 245, 

In the light of the statutes, and these principles of law, applied to the 
evidence in hand, these questions arise: Did plaintiff’s wife, before enter- 
ing Clark Avenue, the designated highway, in the exercise of due care 
determine that she could do so with reasonable assurance of safety? And 
did she exercise due care in the operation of the automobile in crossing 
the intersection? She admits that she misjudged the speed of defend- 
ant’s automobile. And she says that she stopped at the stop sign located 
10 or 12 feet from the intersection; that she saw defendant’s automobile 
about a block away; that she then changed to low gear and went on across 
the street at a speed of five miles per hour; and that she did not look 
again to her right, and did not “hear or see anything until the impact 
occurred.” Manifestly, her decision to start across the intersection lacked 
reasonable assurance of safety, and the operation of the automobile by her 
in traversing the intersection without keeping a reasonably careful look- 
out, establishes lack of ordinary care. 

Hence the motion of defendant for judgment as of nonsuit should have 
been allowed. For defendant, by moving for judgment as of nonsuit, in 
effect, submitted to a voluntary nonsuit on the counterclaim set up by 
him. Bourne v. Rh. B., 224 N.C, 444, 81 S.E. 2d 382. 

The judgment below is 

Reversed. 


Ervin, J., dissents. 
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EMMA IX. TROXLER, EXecttTrix oF THE Estare or J. F. TROXLER, DE- 


CEASED, V. CENTRAL MOTOR LINES, INC., BOBBIE R. WYRICK anp 
MRS. HALLIE F, LEFLER. 


(Filed 4 June, 1954.) 
Pleadings § 15— 


A demurrer admits the truth of the allegations of fact contained in the 
pleading and, ordinarily, relevant inferences of fact necessarily deducible 
therefrom, but does not admit conelusions or inferences of law. 


Same— 


Upon demurrer the allegations of the complaint must be liberally con- 
strued with a view to substantial justice, giving the pleader the benefit of 
every reasonable intendment in his favor, and the demurrer should be over- 
ruled unless the pleading be fatally defective. GS. 1-151. 


Automobiles § 8i— 


It is the duty of a motorist, when faced by a red light in a traffic control 
signal properly maintained by a municipality, to stop, and his failure to do 
so constitutes negligence as a matter of law. 


Same— 


A motorist who has stopped in obedience to a traffie control signal is 
under duty not only to refrain from putting his vehicle in motion until 
the green light faces him, but is also under duty not to make a right turn 
into the intersection until he determines, in the exercise of due care, that 
such movement enn be made in safety. G.S. 20-154. 


Same—— 


Where the traffic control signal shows a red light to vehicles along one 
street, it may be inferred that vehicles along the intersecting street are 
faced with the green light. 


Same: Automobiles §§ 18a, 18d, 18h (4) —AHegations held to show that 
negligence of one defendant insulated alleged negligence of the other. 


Plaintiff's allegations were to the effect that a driver of a car drove 
across an intersection, that the driver of a truelx along the intersecting 
street stopped in obedience to the red light of a traffic control signal, that 
the driver of the truck then undertook to make a right turn before the ight 
had turned green, and hit the rear of the automobile before it had cleared 
the intersection, causing the driver of the car to lose control so that it 
inflicted the property damage in suit. It was further alleged that neither 
driver had a clear green signal light and that both were in the intersection 
at the same time, and further, that the driver of the car proceeded through 
the intersection at an excessive rate of speed. Held: The demurrer of the 
driver of the car on the ground that the driver of the truek was guilty of 
intervening negligence independently and proximately producing the injury 
should have been allowed, since even if it be inferred that the driver of the 
car entered the intersection as the light was in process of changing, she 
was not under duty of anticipating the negligence of the truek driver, and 
it is not alleged that her rate of speed was the cause of her losing control 
of her car. 
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7. Negligence § 94%— 


A person is not under duty of anticipating negligence on the part of 
others. 


8. Automobiles § 18a— 


Allegations that defendant was driving recklessly, without specifying 
wherein the defendant was reckless, relate to conclusions of law not ad- 
mitted by demurrer. 


APPEAL by defendant Mrs. Hallie F. Lefler from Armstrong, J., at 
23 November, 1953, Civil Term of Guitrorp, Greensboro Division, 

Civil action to recover for damages to real and personal property grow- 
ing out of an automobile collision at the intersection of South Elm Street 
and East Lee Street in the city of Greensboro, N. C., as the result of 
alleged joint and concurrent negligence of defendants Bobbie R. Wyrick 
and Central Motor Lines, Inc., on the one hand and Mrs. Hallie I’. Lefler 
on the other, heard upon demurrer to the complaint, and motion to strike 
portions of the complaint filed by defendant Mrs, Hallie F. Lefler. 

Plaintiff alleges in her complaint these facts as of the time, 29 May, 
1952, and at the scene of the collision to which reference is made above: 

(1) South Elm Street runs almost due north and south, and Lee Street 
almost due east and west, and both are paved. Lee Street intersects South 
Elm Street almost at right angles, and the portion of Lee Street east of 
the intersection is known as East Lee Street. 

(2) The city of Greensboro had established and was maintaining an 
electric traffic control signal at this intersection above described, the signal 
being located about the center of the intersection, and “the rights and 
duties of motor vehicles entering and crossing said intersection are goy- 
erned by law and particularly by ordinances of the city of Greensboro,” 

(3) The estate of J. F. Troxler, Emma K,. Troxler, Executrix, was the 
owner of a retail grocery business, conducted under the name of Troxler 
Brothers Grocery, and of the premises upon which the grocery business 
was conducted, at 735 S. Elm Street, in the city of Greensboro, N. C.,— 
the store building being located at the northeast corner of the intersection, 
fronting on the east side of South Elm Street, and running back along 
the north line of East Lee Street. 

(4) It is also alleged in the complaint (a) that on 29 May, 1952, at 
about 12:45 p.m., the defendant Bobbie R. Wyrick, as the agent, servant 
and employee of defendant Central Motor Lines, Inc., and within the 
scope of his agency and employment, drove a 2-ton 1951 Dodge truck, 
owned by defendant Central Motor Lines, Inc., westwardly along E. Lee 
Street, and approached the intersection of South Elm Street and East Lee 
Street, and (b) that at about the same time defendant Hallie F. Lefler 
was driving her 1951 Oldsmobile club coupe in a northwardly direction 
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along South Elm Street, and approached the intersection at about the 
same time as did the defendant Bobbie R. Wyrick, who was driving the 
Dodge truck as aforesaid. 

(5) It is alleged in paragraph XV of the complaint, “That the defend- 
ant Hallie F. Lefler proceeded to drive her automobile across the inter- 
section ...; that ... the defendant Bobbie R. Wyrick had come to a 
stop at the stop-light as he was traveling westwardly on East Lee Street, 
the light emitting a red signal; that ... the said defendant Bobbie R. 
Wyrick then undertook to make a right turn, northwardly in South Elm 
Street; that . .. both the defendant Hallie F. Lefler and the defendant 
Bobbie R. Wyrick proceeded into the intersection cf said streets without 
having a clear green light or a Go sign from the electric traffic control 
signal at the intersection . . .; that both vehicles were thus in the inter- 
section ... at the same time; that the front of the Dodge truck driven 
by defendant Bobbie R. Wyrick struck the rear of the automobile being 
driven by the defendant Hallie F. Lefler; that the said Hallie F. Lefler 
apparently lost control of her automobile, and that said automobile there- 
upon turned in an eastwardly direction and eareened across the sidewalk 
on the east side of South Elm Street in front of the plaintiff’s store build- 
ing and continued to travel through the door and plate glass windows into 
the front portion of the store building; that said automobile . .. was 
entirely within the premises before it came to rest.” 

(6) Then it is alleged in paragraph XXII that the damages sustained 
by plaintiff were caused solely and proximately by the joint and concur- 
rent negligence of the defendants in the operation of their respective 
vehicles in that: 

As to Bobbie R. Wyrick, he (a) “operated the truck ... upon a 
public highway carelessly and heedlessly in wilful and wanton disregard 
of the rights and safety of others without due caution or circumspection, 
all in violation of” G.S 20-140; (b) “before turning from a direct line 
and entering said . .. intersection” (he) “failed to first ascertain that 
the movement could be made in safety and . . . to give any sign or signal 
of his intention to make a right-hand turn, in violation of” G.S. 20-154; 
(c) “entered the intersection . . . when there was not sufficient space on 
the other side of the intersection to accommodate his vehicle in violation 
of the Code of the city of Greensboro, Chapter 7, Article 6, Section 3”’; 
(d) “carelessly and negligently struck the right rear and side of the 
automobile being driven by the defendant Hallie EF. Lefler”; (e) “failed 
to keep his vehicle under proper control and . .. to keep a proper look- 
out for other traffic upon the highway”; and (f) “failed to use due care 
and precaution in the operation of his motor vehicle as he undertook to 
drive his said vehicle from a stopped position into the intersection .. .” 
And as to Hallie F. Lefler, she (g) “operated her automobile upon the 
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public highway carelessly and heedlessly in wilful and wanton disregard 
of the rights and safety of others, without due caution or circumspection, 
all in violation of” G.S. 20-140, and (h) “drove through said intersection 
at an excessive rate of speed and came in front of the truck driven by the 
defendant Bobbie R. Wyrick.” 

And as to both defendants, they (1) “operated their said vehicles care- 
lessly and negligently, causing the automobile owned and operated by the 
defendant Hallie F. Lefler to careen across the street and sidewalk in 
front of the plaintiff’s store and through the front of . . . and into the 
store,” all as hereinabove set out; and (j) “failed to obey the traffic signal 
at the intersection ... in violation of the ordinances of the city of 
Greensboro,” 

(7) Plaintiff, after making allegation in respect to the damage done to 
the property of the estate, of which she is executrix, further alleged: 
In paragraph XX, that certain personal property of Pet Dairy Products 
Company was in the store, and was damaged in certain amount, and that 
the Pet Dairy Products Company has made a written assignment of its 
claim to the plaintiff; and in paragraph X XI, that certain personal prop- 
erty of J. Balderacchi, t/a G. P. Food Distributors, was in the store and 
was damaged in certain amount, and that he has assigned his claim in 
writing to the plaintiff: And in paragraph XXIII, it is alleged that the 
joint and concurrent negligence of the defendants was the sole and proxi- 
mate cause of the damages so sustained by the estate of J. F. Troxler and 
by Pet Dairy Products Company and G. P. Food Distributors, the claims 
for which have been assigned to the plaintiff. 

The defendant Hallie F, Lefler in apt time filed a motion to strike 
certain allegations from the complaint of plaintiff, in pertinent part, all 
of paragraphs XX and XXI, and portion of XXIII, all pertaining to 
damage to personal property of Pet Dairy Products Company and of 
J. Balderacchi, t/a G. P. Food Distributors, and the assignments of their 
respective claims therefor to plaintiff. 

And thereafter defendant Hallie F. Lefler demurred to the complaint 
of plaintiff upon the ground that the complaint does not state facts suffi- 
cient to constitute a cause of action against her, in that it appears from 
the face of the complaint (1) that she was not negligent on the occasion 
complained of; (2) that the negligence of defendants Bobbie R. Wyrick 
and Central Motor Lines, Inc., was the sole proximate cause of the colli- 
sion and resulting damage; and (3) that her negligence, if any, was insu- 
lated by the negligence of defendants Bobbie R. Wyrick and Central 
Motor Lines, Inc., and was not a proximate cause of the collision and 
resulting damages to plaintiff, if any. 

When the cause came on for hearing, first, upon the motion to strike as 
set forth hereinabove and, then, upon the demurrer, the judge presiding 
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entered orders: First denying the motion to strike the portions of the 
complaint above recited, and, then, overruling the demurrer. 

To the rulings of the court in each respect defendant Hallie F. Lefler 
objected and excepted, and to the entry of each order she excepted, and 
appeals to Supreme Court and assigns error. 


York & Boyd and A. W. Flynn, Jr., for plaintif’, appellee. 
Jordan & Wright and Perry C, Henson for defendant Hallie F. Lefler, 
appellant. 


Wrwpornek, J. While appellant Mrs. Hallie F. Lefler brings forward 
two assignments of error for consideration on this appeal, the one based 
upon exception to the action of the court in overruling her demurrer to 
the complaint presents the determinative question. The demurrer chal- 
lenges the sufficiency of the facts alleged in the complaint to state a cause 
of action against her. 

For this purpose the truth of the allegations contained in the complaint 
are admitted, and “ordinarily relevant inferences of fact necessarily de- 
ducible therefrom” are also admitted. But the principle does not extend 
to admissions of conclusions or inferences of law. Ballinger v. Thomas, 
195 N.C. 517, 142 S.E. 761. See also McLaney v. Motor Freight, Inc., 
936 N.C. 714, 74 S.E. 2d 36; Hollifield v. Everhart, 237 N.C. 318, 74 
S.E. 2d 706, and cases there cited. 

Also it is provided by statute, G.S. 1-151, that “in the construction of 
a pleading for the purpose of determining its effect its allegations shall 
be liberally construed with the view to substantial justice between the 
parties.” And decisions of this Court interpreting and applying the 
provisions of this statute require that every reasonable intendment must 
be in favor of the pleader. The pleading must be fatally defective before 
it will be rejected as insufficient. See Ins. Co. v. McCraw, 215 N.C. 105, 
18.E. 2d 369, and cases there cited. See also McLaney v. Motor Freight, 
fnc., supra, and Hollifield v. Hverhart, supra. 

In the light of the provisions of the statute, as so interpreted and 
apphed, admitting the truth of the facts alleged in the complaint, this 
Jourt coneludes as a matter of law that the allegations in respect to appel- 
lant the defendant Mrs. Hallie F. Lefler, are fatally defective upon the 
grounds on which the demurrer is predicated. Indeed, it affirmatively 
appears upon the face of the complaint that the property damage of which 
plaintiff complains, was, as stated by Stacy, C. J., in Smith v. Sink, 211 
N.C, 725, 192 S.E. 108, “independently and proximately produced by the 
wrongful act, neglect, or default of an outside agency or responsible third 
person,” to wit, the defendant Bobbie R. Wyrick, in the operation of the 
truck of defendant Central Motor Lines, Inc. See Mintz v. Murphy, 235 
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N.C. 304, 69 S.E. 2d 849; Alford v, Washington, 238 N.C, 694, 78 S.E. 
2d 915; Baker v. Lumberton, 239 N.C. 401, 79 S.E. 2d 886. See also 
McLaney v. Motor Freight, Inc., supra, and Lollifield v. Everhart, 
supra, where the principle was recently applied, and supporting authori- 
ties cited. Hence the demurrer of Mrs. Lefler, the appellant, should have 
been sustained. 

Bearing in mind that it is alleged in the complaint: That South Elm 
Street runs about due north and south; that Lee Street runs almost due 
east and west; that Lee Street intersects South Elm Street almost at right 
angles,—the portion of Lee Street east of this intersection being known as 
Kast Lee Street; and that the city of Greensboro had established and was 
maintaining an electric traffic control signal at, and about the center of 
this intersection: It is further alleged that at about 12:45 p.m. the de- 
fendant Wyrick drove the truck westwardly along East Lee Street and 
approached the intersection; “that at about the same time” defendant 
Lefler was driving the club coupe northwardly along South Elm Street; 
that “the said defendant” (Lefler) approached the intersection “at about 
the same time as the defendant Wyrick .. .”; “that the defendant Lefler 
proceeded to drive her automobile across the intersection .. .”; “that 
the defendant Wyrick had come to a stop at the stop light .. . the light 
emitting a red signal”; “that the said defendant Wyrick then undertook 
to make a right turn, northwardly into South Elm Street”; “that both 
. . . proceeded into the intersection . . . without having a green light 
or go sign from the electric traffic control signal . . .”; “that both were 
thus in the intersection ... at the same time”; that the front of the 
Dodge truck . . . struck the rear of the automobile; “that the said... 
Lefier apparently lost control of her automebile,” and that the automobile 
thereupon turned in an eastwardly direction and careened across the side- 
walk on east side of South Elm Street in front of plaintiff’s store build- 
ing, ete. 

The allegations of the complaint justify the inference that when the 
electric traffic control light, installed and maintained by the city at the 
intersection, showed red on one street, it showed green on the other, Thus 
from these allegations that when Wyrick and Lefler approached the inter- 
section, Wyrick was faced with a red light on East Lee Street, it is logical 
and reasonable to infer that as Lefler approached the intersection she was 
faced with the green light on South Elm Street. Then it is alleged that 
faced with the red light, Wyrick stopped his truck before entering the 
intersection. Under such circumstances it was his duty to stop. For “a 
motorist is negligent as a matter of law if he fails to stop in obedience to 
a red traffic light as required by the ordinance .. .” Cox v. Freight 
Lines, 236 N.C, 72, 72 S.E, 2d 25. See also Blashfields Cyclopedia of 
Automobile Law and Practice, Sec. 2685, Vol. 4, p. 185. And before 
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starting again, Wyrick should not only have the green light or go sign 
facing him, but he should also see and determine in the exercise of due 
care that such movement could be made in safety. GS. 20-154. Matheny 
vw. Motor Lines, 233 N.C. 678, 65 S.E. 2d 861. It is alleged that he 
entered the intersection without a green hght or go sign. And it may be 
inferred that if he had looked he would have ascertained that the Lefter 
automobile was already in the intersection. 

On the other hand, Lefler, having the green light as she approached the 
intersection, it seems clear that she had the right to proceed. It is alleged 
she did proceed into the intersection. But if it be inferred from the alle- 
gation that she entered the intersection as the hght was in process of 
changing, she was not under any duty of anticipating negligence on the 
part of Wyrick, but in the absence of anything which gave or should give 
notice to the contrary, she was entitled to assume, and to act on the as- 
sumption, that he, Wyrick, in the exercise of ordinary care, would not 
proceed into the intersection until after he had the green light, and she 
had cleared the intersection. See fecves v. Staley, 220 N.C. 573, 18 
S.E, 2d 239. 

Moreover, while it is alleged that defendant Lefler drove through the 
intersection at an excessive rate of speed, it is not alleged that speed was 
the cause of her losing control. And the allegations as to reckless driving 
without specifying wherein defendant Lefler was reckless, are conclusions 
of law which are not admitted. 

This ease is distinguishable from Aldridge v. Hasty, ante, 358, 

The judgment from which appeal is taken is 

Reversed. 


SAMUEL F. GANTT, ANCILLARY ADMINISTRATOR OF PIERCE BUTLER, DE- 
CEASED, v¥. DONALD CHASE HOBSON, G. 8. ADKINS, J. E. BROUS- 
SARD, ann DORIS B. BENTLEY, ADMINISTRAVRIX OF THE ESTATE OF 
GEORGE F. BENTLEY, DECEASED. 


(Filed + June, 1954.) 
1. Pleadings § 15— 
A demurrer admits the truth of the allegations of fact contained in the 


pleading and, ordinarily, relevant inferences of fact necessarily deducible 
therefrom, but does not admit conclusions or inferences of law. 


2. Same— 


Upon demurrer the allegations of the complaint must be liberally con- 
strued with a view to substantial justice, giving the pleader the benefit of 
every reasonable intendment in his favor. and the demurrer should be 
overruled uniess the pleading be fatally defective. G.S. 1-151. 
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3. Same— 


The office of a demurrer to a pleading and the oftice of a demurrer to the 
evidence are different in purpose and result, and an adjudication of the 
sufficiency of the allegations upon demurrer to the complaint does not fore- 
close or circumscribe the consideration of the evidence adduced in support 
of the allegations. 


4. Automobiles § 8i— 


The driver of a vehicle entering a highway from a filling station or pri- 
vate driveway is under duty to yield the right of way to all vehicles ap- 
proaching on the highway, and in the discharge of this duty is required to 
look for vehicles approaching on the highway at a time when this precau- 
tion may be effective. G.S. 20-156 (a). 


5. Automobiles § 12a— 


The operator of a motor vehicle should not drive at a speed so slow as 
to impede the normal and reasonable movement of traffic, except when 
reduced speed is necessary for safe operation or required by law. G.S. 
20-141 (h). 


6. Automobiles § 9b— 


The operator of a truck at nighttime on the public highways of the State 
is required to have burning on the rear of the vehicle a red light plainly 
visible under normal atmospheric conditions for a distance of five hundred 
feet to the rear, and other lights and reflectors required by G.S. 20-129 (d). 


7. Automobiles §§ 8i, 18a, 18d, 18h (4)—Complaint held to allege negli- 
gence of demurring defendant which concurred with negligence of co- 
defendant. 


Allegations of the complaint were to the effect that the driver of a truck 
entered the highway from a filling station on the north side thereof, crossed 
the westbound traffie lane and entered the eastbound traffic lane, and 
thereafter drove said truck at a speed not exceeding 10 miles per hour, and 
did not have lights burning on the rear of the truck as required by G.S. 
20-129 (b), although it was after dark, and that the operator of a car in 
which intestate was riding as a guest. traveling east on the highway, col- 
lided with the rear of the unlighted truck, fatally injuring intestate. Held: 
Upon the allegations, the alleged negligence of the driver of the car in 
driving at such speed that he was unable to stop within the radius of his 
lights, G.S. 20-141, and failing to keep a proper lookout, did not constitute 
intervening negligence insulating the alleged negligence of the driver of 
the truck, and the demurrer of the driver and owner of the truck was 
properly overruled. 


Appran by defendants Donald Chase Hobson and G, 8, Adkins from 
Carr, Judge Resident of the 10th Judicial District of North Carolina. 

Civil action to recover for alleged wrongful death of Pierce Butler as 
a result of injuries sustained in an automobile collision allegedly caused 
by the joint and concurrent negligence of defendants, heard upon demur- 
rer to the complaint entered by defendants Donald Chase Hobson and 


G.S. Adkins. 
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The amended complaint alleges (1) that Pierce Butler, late of Cook 
County, State of Illinois, died in the State of North Carolina, and plain- 
tiff Samuel I’. Gantt has been duly appointed, anc. is duly and lawfully 
acting as ancillary administrator of the estate of Pierce Butler in the 
State of North Carolina. 

(2) That defendant Doris B. Bentley, now resident of Orange County, 
North Carolina, is administratrix of the estate of George F. Bentley, who 
died on or about 26 March, 1953, in Alamance County, having been duly 
appointed on 7 April, 19538, by Clerk of Superior Court of Orange 
County. 

(3) That defendants, Donald Chase Hobson and G. S, Adkins, are 
citizens and residents of Alamance County, North Carolina, and defend- 
ant J. E. Broussard is a citizen and resident of New Iberia, Louisiana. 

And the amended complaint alleges also substantially these facts and 
circumstances at the time of and concerning the sa:d collision: 


“4. That the plaintiff... alleges that the deferdant, J. E. Broussard, 
is and was... the owner of the 1952 Pontiae coach driven by George 
F. Bentley . . . in which Pierce Butler . .. was riding as a passenger, 


and said George F, Bentley was driving as his agent and within the scope 
of his agency. 

“5. That the plaintiff... alleges that the defendant, G. S, Adkins, is 
and was... the owner of the motor vehicle being driven by the defend- 
ant, Donald Chase Hobson, in the collision herein described, 

“6. That the plaintiff... alleges that on or about the 26th day of 
March 1953, George F. Bentley invited Pierce Butler, who was then 
living at the University of North Carolina in Chapel Hill, North Caro- 
lina, ... to go with him as his guest to drive from Chapel Hill, North 
Carolina, to Burlington, North Carolina, and return; that in making this 
trip, said George F. Bentley was driving a 1952 Pontiac coach owned by 
his father-in-law, said J. E, Broussard; that on the return trip to Chapel 
Hill, while said George F. Bentley was driving said Pontiac coach in an 
easterly direction along U. 8. Highway 70 approximately three miles west 
of Burlington, North Carolina, at approximately 8:30 P. M. on the 26th 
day of March, 19538, said Pontiac coach ran with great force and violence 
into the rear of a 1947 auto ear truck also headed in an easterly direction 
on U. S. Highway 70, and being at said time and place in charge of the 
defendant, Donald Chase Hobson; that as a result of said collision, said 
Pierce Butler received serious bodily injuries which resulted in his death 
on the 28th day of March 1953. 

“7 That the plaintiff . . . alleges that at the time and place of the 
collision hereinabove described, said defendant, Donald Chase Hobson, 
was driving said automobile and wags in charge of said automobile as a 
servant and agent of the defendant, G. S. Adkins, and within the scope of 
his employment. 
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“8. That the defendants, Donald Chase Hobson and G, 8. Adkins, were 
negligent at the time and place of the collision complained of in the 
following respects: 

“(a) The defendant Hobson, acting for and on behalf of the defendant, 
G. S. Adkins, as aforesaid, drove said auto car truck from a service station 
on the north side of said U. 8. Highway 70 across the north traffic lane 
of said highway and on to the south traffic lane of said highway, proceed- 
ing In an easterly direction, without first ascertaining whether the condi- 
tion of traffic on said U. S, Highway 70 was such as to permit such entry 
and crossing of said highway at said time and place and particularly 
failing to observe the oncoming automobile being driven by the defendant, 
George F. Bentley, traveling in an easterly direction on the south traffic 
lane of the said highway, and that such entry and crossing of said high- 
way at such time and place was negligent and careless in that it endan- 
gered other vehicles traveling on said highway and, specifically the vehicle 
being operated by George EF. Bentley, and also failed to yield the right 
of way to said oncoming vehicle in violation of North Carolina General 
Statutes 20-156 (a). 

“(b) After making said turn into U, 8. Highway 70, the defendant 
Hobson thereafter drove said auto car truck at a speed not exceeding ten 
miles per hour, which speed was one which would impede or block the 
normal and reasonable movement of traffic, in violation of North Carolina 
General Statutes, Section 20-141 (h). 

“(¢) Said defendants, Donald Chase Hobson and G. S. Adkins, oper- 
ated and caused to be operated said auto ear truck on said U. S. Highway 
70 immediately prior to and at the time of said collision without having 
on said truck at the rear thereof a red light plainly visible under normal 
atmospheric conditions from a distance of 500 feet to the rear of said 
vehicle and other lights and reflectors required by the laws of the State 
of North Carolina and, more specifically, by North Carolina General 
Statutes, Section 20-129 (d) and said defendants operated said auto car 
truck on the highways of the State of North Carolina at the time and 
place complained of although the highway was not lighted and the night 
was dark, 

“(9) The defendant, George F, Bentley, was negligent at the time and 
place of the collision complained of in the following respects: 

“(a) He failed to operate the automobile he was driving that night in 
such manner and at such speed as would enable him to stop within the 
radius of his lights and as might be necessary to avoid colliding with other 
vehicles on said highway at said time and place, in violation of the laws 
of the State of North Carolina in such cases made and provided and, 
specifically, G.S, 20-141. 

“(b) He failed to keep a proper and careful lookout. 
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“10, That the combined and joint negligence of the defendants as set 
forth in paragraphs 8 and 9 above was the proximate cause or causes of 
the collision herein described and of the injuries received by this plain- 
tiff’s intestate, Pierce Butler, which injuries resulted in said Pierce but- 
ler’s death,” all to great damage to his estate. 

The defendants, Donald Chase Hobson and G, 8. Adkins, demurred 
“to the amended complaint for that same does not state facts suificient to 
constitute a cause of action against them, in that it appears upon the face 
of the complaint: 

“1, That the sole proximate cause of the motor vehicle collision in 
question was the negligence of the defendants, J. E. Broussard and George 
F. Bentley, intestate of the defendant Doris B, Bentley, Admuinistratris. 

“9. That if these defendants were guilty of any act of negligence the 
same was insulated and rendered inoperative by the negligence of the 
defendant J. E. Broussard and that of George F. Bentley, intestate of the 
defendant, Doris B. Bentley, Administratrix.” 

When the cause came on to be heard before Carr, Resident Judge of the 
Tenth Judicial District, on 12 December, 1953, upon the demurrer filed, 
and having been heard, after notice, the Judge ordered and adjudged that 
the demurrer be overruled, and that defendants be allowed 30 days within 
which to file answer. 

The defendants, Donald Chase Hobson and G. 8, Adkins, except to 
the foregoing order, and appeal to Supreme Court, and assign error. 


Edwards, Sanders & Everett for plaintiff, appellee. 
Cooper, Long, Latham & Cooper and Barnie P. Jones for defendants, 
appellants. 


Winporne, J. The demurrer of the defendants. the appellants Hobson 
and Adkins, presents for decision the question as to whether or not the 
facts alleged in the complaint are suflicient to constitute a cause of action 
against them. For the purpose of considering suea question, the truth of 
the allegations contained in the complaint is admitted, and “ordinarily 
relevant inferences of fact necessarily deducible therefrom are also ad- 
mitted. But the principle does not extend to admissions of conclusions 
or inferences of law,” Stacy, C. J., in Ballinger v. Thomas, 195 N.C. 517, 
142 S.E. 761; Bumgardner v. Fence Co., 236 N.C. 698, 74 S.E, 2d 382; 
McLaney v. Motor Freight, Inc., 236 N.C. 714, 74 S.E. 2d 36; also Strib- 
bling v. Lamm, 239 N.C. 529, 80 S.E. 2d 270, and cases cited. 

Too, it is provided by statute, G.S. 1-151, that in the construction of a 
pleading for the purpose of determining its effect its allegations shall he 
liberally construed with the view to substantial justice between the 
parties. And decisions of this Conrt interpreting and applying the pro- 
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visions of this Statute require that every reasonable intendment must be 
in favor of the pleader. The pleading must be fatally defective before it 
will be rejected as insufficient. See Ins. Co. v. McCraw, 215 N.C. 105, 
158.E. 2d 869; also Bumgardner v. Fence Co., supra. 

In the light of the provisions and principles of the statute, as so inter- 
preted and applied, consideration of the facts alleged in the complaint in 
the instant case, leads this Court to conclude, as did the Judge on hearing 
below, that the allegations in respect to the defendants, Hobson and 
Adkins, are not so fatally defective, as a matter of law, as to require the 
sustaining of the demurrer on the ground upon which it is based. As was 
said in the Bumgardner case, supra, the factual situation may be fully 
developed upon the trial in Superior Court. Then the court may consider 
the case in the light of the evidence adduced by the respective parties. 
And such consideration will not be foreclosed or circumscribed by decision 
now made on the demurrer. See Wontgomery v. Blades, 222 N.C. 463, 
at page 469, 23 S.K. 2d 844; Lewis v. Shaver, 286 N.C. 510, 73 S.E. 2d 
320, and cases cited. 

In the Lewis case, supra, in opinion by Barnhill, J., now C. J., it is said 
that ‘‘a demurrer to a complaint, G.S, 1-127, and a demurrer to the evi- 
dence, G.S, 1-183, are different in purpose and result. One challenges the 
sufficiency of the pleadings, the other the sufficiency of the evidence,” 
citing cases. 

Nevertheless, it is appropriate to say that appellants in brief filed in 
this Court present two main topics for consideration: (1) That the facts 
alleged in the complaint fai] to show that the death of plaintiff’s intestate, 
Pierce Butler, resulted from negligence on the part of Hobson; and (2) 
that the complaint shows on its face that any negligence on the part of 
Hobson was insulated and rendered inoperative by the intervening negli- 
gence of Bentley. 

As to the first, it may be noted that the complaint of plaintiff alleges 
that at the time and place of the collision here involved the defendants 
Hobson and Adkins were negligent in three aspects as set forth in para- 
graph 8, subsections (a), (b) and (c). 

The first (a) charges that Hobson, acting for and in behalf of Adkins, 
drove the auto car truck at a time and in a manner violative of the pro- 
visions of G.S. 20-156 (a). In this statute it is provided that “the driver 
of a vehicle entering a public highway from a private road or drive shall 
yield the right of way to all vehicles approaching on such public high- 
way.” And in order to comply with this statute, the driver of such 
vehicle is required to look for vehicles approaching on such highway, and 
this “is required to be done at a time when this precaution may be effec- 
tive,” as expressed by Stacy, C. J., in Harrison v. R. R., 194 N.C. 656, 
140 S.E. 598, citing cases. See also Garner v. Pittman and Sipe, 287 
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N.C, 828, 75 S.E. 2d 111, a case somewhat similar in factual situation to 
the one in hand. 

However, the Garner case came up on appeal from judgment as of non- 
suit entered at the close of all the evidence. The collision there involved 
was between an automobile owned and operated by defendant Pittman, 
in which plaintiff was riding, and an automobile owned and operated by 
defendant Sipe. The Sipe automobile was traveling east on a street, and 
in the line and lane of eastbound trafic thereon, and the Pittman car had 
just emerged from a private driveway located on the north side of the 
street and was proceeding across the street, turning to left, that is, east, 
to get into the line and lane of eastbound traffic. And while the factual 
situation there is not identical to that in present case, the Court discussed 
the statute and applied the pertinent principles of law. This may be done 
in instant case when the ultimate facts alleged are developed by evidence 
at the trial in Superior Court. 

The second (b) charges that, after making the turn into the highway, 
Hobson drove the auto ear truck at a speed not exceeding ten miles per 
hour under existing conditions in violation of G.S. 20-141 (h). This 
statute provides that no person shall drive a motcr vehicle at such slow 
speed as to impede or block the normal and reasonable movement of 
traffic, except when reduced speed is necessary for safe operation or in 
compliance with law. 

And the third (c) charges that Hobson operated the auto car truck on 
a public highway without having on, and at the rear of it, a red hght 
plainly visible under normal atmospheric conditions from a distance of 
five hundred feet to the rear, and other lights and reflectors required by 
G.S, 20-129 (d). 

These allegations (b) and (¢) admit of proof in respect thereto— 
which when introduced, may be judged in the light of applicable princi- 
ples of law. 

This Court holds that the facts as alleged are no; sufficiently definite to 
point to a single inference in respect to the contention of appellants that 
defendants Bentley and Broussard were negligent as alleged, and that 
such negligence insulated any negligence of which the defendants Hobson 
and Adkins may have been guilty. 

This necessitates a trial in Superior Court where the facts may be 
developed by evidence within the framework of the pleading, and then the 
evidence considered in the light of applicable prireiples of law. 

Hence the judgment below is 


Affirmed, 
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(Filed 4 June, 1954.) 
1. Larceny § 7— 


Evidence tending to show that an automobile was stolen from where it 
was parked in front of the owner’s house, that some 82 days thereafter 
defendant was apprehended driving an automobile of the same make and 
color and the same motor registration number, but with license plates that 
had been issued for a different vehicle, is held sufficient to be submitted to 
the jury in a prosecution for larceny. 


2. Larceny §§ 5, 8—Possession raises no presumption of guilt if time inter- 
vening after theft is too long. 


The State’s evidence tended to show the theft of a car from its owner 
and that defendant was apprehended some 82 days thereafter in possession 
of the car. The State offered no evidence tending to show how long defend- 
ant had been in possession of the car prior to his arrest. Held: The elapse 
of time between the theft and the arrest of defendant was too long under 
the circumstances for the mere possession of the property to infer guilt of 
defendant, but was only a circumstance, without presumptive significance, 
to be considered by the jury with the other facts and circumstances in 
determining whether the State had carried the burden of satisfying the 
jury beyond a reasonable doubt of defendant’s guilt, and an instruction on 
such evidence as to the presumption of guilt arising from “recent posses- 
sion” is prejudicial. 


AppreaL by defendant from Nimocks, J., February Criminal Term, 
1954, of Durnam. 

Criminal prosecution tried upon a bill of indictment charging the de- 
fendant with the larceny in Durham County, on 20 October, 1953, of a 
1953 Ford Deluxe automobile of the value of $2,200, the property of one 
David E, Womble. 

The State’s evidence tends to show the following: On 20 October, 1953, 
David E. Womble was the owner of a 1953 Ford Deluxe automobile, royal 
blue in color, with two doors, which had a reasonable market value of 
$1,845, hg ae been pironasad about six months prior thereto at a cost of 
$2,200. On the night of 19 October, 1953, Womble’s wife parked the car 
in front of their home on Shenandoah Avenue in the City of Durham. 
At five o’clock the next morning, David E. Womble missed the car. He 
testified that no one except his wife and himself had the authority to drive 
the car and that he had not given the defendant or any other person the 
right to remove the car from the place where it was parked on the night 
preceding the discovery of its loss. 

The registration certificate was introduced in 1 6vidence showing the 
ownership of the car in David E. Womble of 2517 Shenandoah Avenue, 
Durham, North Carolina, and the registration number as BBNG-121392. 


434 IN THE SUPREME COURT. { 240 


STATE vt. MATHEAY, 


On 9 January, 1954, H. W. Pridgen, a State Highway Patrolman, 
arrested the defendant approximately eight miles west of New Bern, 
North Carolina, on U, 8. Highway No. 70, about 2:15 p.m., driving a 
blue two-door Ford Deluxe automobile later identified as the car of David 
E. Womble which had been stolen on 19 or 20 October, 1953. The license 
plate on the car at the time of defendant’s arrest had been issued for a 
1948 Ford automobile and not for the car of David E. Womble to which 
it was attached. 

The defendant offered no evidence and the jury returned a verdict of 
guilty, and from the judgment imposed the defendant appeals, assigning 
error. 


-lttorney-General McMullan, Assistant Attorney-General Love, and 
Welliam P. Mayo, Member of Staff, for the State. 
Taylor & Mitchell for defendant, appellant. 


Denny, J. The defendant assigns as error the denial of his motion for 
judgment as of nonsuit, but we think the evidence produced by the State 
was sufficient to carry the case to the jury. 

The defendant’s assignment of error, however, based on exceptions to 
those portions of the charge which deal with the presumption of guilt 
arising from “recent possession,’ must be sustained, 

The parts of the charge complained of were taken almost verbatim from 
charges which this Court approved in the cases of S.v. White, 196 N.C. 1, 
144 S.E. 299, and S. v. Baker, 218 N.C, 524, 196 S.E. 829. But the facts 
with respect to “recent possession” in those cases were substantially differ- 
ent from those in the present ease. In the White case, a watch was stolen 
in Pasquotank County from the bedroom of the prosecuting witness on 
the night of 18 October, 1927. On 24 February, 1928, the defendant was 
arrested for peeping into the windows of a residence in Elizabeth City. 
When taken to prison he was searched and the wacch of the prosecuting 
witness was found in his possession. The State offered evidence to the 
effect that the watch was in the possession of the defendant prior to 
1 November, 1927. In the Baker case, the defendant was charged with 
the larceny of a cow. The cow was stolen in Edgecombe County on the 
night of 28 October, 1937, and found in the possession of the defendant in 
Wayne County on 3 November, 1987. The defendant testified that he 
bought the cow from the truck of an unknown man Just outside of Smith- 
field in Johnston County on 1 November, 1937. 

In the present case, the automobile of David E, Womble was stolen in 
Durham on the night of 19 October, 1953, and found 82 days later, on 
9 January, 1954, in possession of the defendant, near New Bern, North 
Carolina. However, the State offered no evidence tending to show how 
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long the defendant had been in possession of the stolen property prior to 
his arrest, as it did in the case of S. v, White, supra. Also, the defendant 
in 8S, v. Baker, supra, had possession of the stolen cow so soon after it was 
stolen that the possession gave rise to a presumption of guilt, But, under 
our decisions, the time that elapsed in this case between the theft and the 
arrest of the defendant was too long under the circumstances revealed on 
the record for the mere possession of the property to infer guilt on the 
part of the defendant or to create a presumption thereof. S. v. Absher, 
230 N.C. 598, 54 S.E. 2d 922; S. v. Holbrook, 223 N.C. 622, 27 S.E. 2d 
725; S. v. Rights, 82 N.C. 675, 

In the last cited case, the Court said: “It is a general rule that when- 
ever the property of one, which has been taken from him without his 
knowledge or consent, is found in the possession of another, 1t 1s incum- 
bent on that other to prove how he came by it, otherwise the presumption 
is that he came by it feloniously. But in applying this rule due attention 
must be paid to the circumstances by which such presumption may be 
weakened or strengthened, depending on the length of time intervening 
between the theft and the finding of the goods in the possession of the 
party accused. . . . Ordinarily it 1s stronger or weaker in proportion to 
the period intervening between the stealing and the finding in possession 
of the accused; and after the lapse of a considerable time before a posses- 
sion 1s shown in the accused, the Jaw does not infer his guilt, but leaves 
that question to the jury under the consideration of all the cireum- 
stances.” 

In applying our decisions to the facts in this case, in our opinion, the 
possession of the car in question, in the absence of evidence as to when 
or under what circumstances the defendant came into possession of it, 
is only a circumstance, without presumptive significance, to be considered 
with the other facts and circumstances by the jury in determining whether 
the State has carried the burden of satisfying the jury beyond a reason- 
able doubt of the defendant’s guilt. S.«. Absher, supra; S. v. Holbrook, 
supra; S. v. McFalls, 291 N.C. 22, 18 S.E. 2d 700; S. ». Lippard, 183 
N.C. 786, 111 S.E. 722; 8. v. Anderson, 162 N.C. 571, 77 S.E. 238; S, v. 
Rights, supra. 

In the case of S. v. Absher, supra, an automobile was stolen in Elkin in 
Surry County on 8 March, 1948. Three months later, on 7 June, 1948, in 
North Wilkesboro, in the adjoining County of Wilkes, the defendant 
Absher was found in the possession of an automobile, the body of which 
was identified as having originally been a part of the automobile stolen 
in Surrv County on 8 March, 1948, but the chassis and motor had be- 
longed to a different vehicle. On appeal to this Court, we held there was 
error in the court’s charge to the jury In permitting it to take into con- 
sideration, in arriving at its verdict, inferences of guilt arising from the 
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possession of the stolen property. Devin, J., (later Chief Justice), speak- 
ing for the Court, said: “In so charging we think the court inadvertently 
submitted to the jury a point of view more favorable to the State than 
the facts warranted. The jurors were permitted to consider the circum- 
stances of this case in the light of the doctrine of the recent possession of 
stolen goods as creating an inference or presumption of guilt, and, under 
the principle of law, to give added weight to the evidence of the posses- 
sion of the stolen property in North Wilkesboro, as ground for rendering 
verdict of guilty, when according to the evidence three months had elapsed 
from the time of the larceny of the automobile to the time a part of it 
was found in possession of the defendant in North Wilkesboro. Under 
the circumstances here this would not warrant suomitting this principle 
to the jury as the basis for a verdict of guilty as charged in the bill. 
S. v. Cameron, 223 N.C, 449, 27 S.E. 2d 81; 8S. v. Holbrook, 223 N.C. 
622, 27 S.Ie. 2d 725; S. v. Weenstein, 224 N.C. 645, 31 S.E. 2d 920; 
S. v. Jones, 227 N.C. 47, 40 S.E. 2d 458.” 

It may be noted further that while the State dic show that the defend- 
ant was operating the stolen car with an improper license plate attached 
thereto, being one issued for a 1948 Ford automobile, it did not show to 
whom the license for the 1948 automobile was issued by the Department 
of Motor Vehicles, 

The defendant is entitled to a new trial and it is so ordered, 

New trial. 


MILTON JULIAN anp WIFE, VIRGINIA E. JULIAN, v. EDGAR H, LAWTON 
AND CHARLES W. COKER, EXeEctTorS AND TRUSTEES OF THE ESTATE OF 
Ww. Cc. COKER, DecEasep, LOUISE V. COKER, CORNELIUS O. CATHEY, 
BEULAH PROCTOR CATHEY, axnp WALTER D. TOY. 


(Filed 4 June, 1954.) 
1. Deeds § 16b— 
Covenants restricting the free use of property are not favored, and the 
terms of such covenants will not be enlarged by construction beyond the 
plain and unmistakable meaning of the language employed. 


2. Same— 


A covenant providing that no residence should be erected on the lot con- 
vered until the type and exterior lines of the structure had been approved 
by the developer, or an architect selected by him, creates a covenant per- 
sonal to the developer which he may exercise in person or through the 
architect he selects, and therefore such covenant terminates upon the death 
of the developer and cannot be enforced by the executors and trustees of 
the developer, nor the owners of other lots in the development on the theory 
that it was a covenant intended for their benefit. 
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8. Principal and Agent § 4— 


Where the developer of a subdivision inserts in the deed to each lot that 
no residence should be erected thereon unless the exterior lines were ap- 
proved by the developer or by an architect selected by him, and thereafter 
the developer executes an instrument designating the architect to pass on 
the question, held, such architect is merely the agent of the developer for 
the purpose stipulated, and such agency is terminated by the death of the 
developer. 


Appran by defendants from Sharp, Special Judge, at February Special 
Term, 1954, of Orange. 

Proceeding under the Uniform Declaratory Judgment Act for a decla- 
ration 1n respect to the construction and validity of a covenant in a deed. 

The matters necessary to an understanding of the legal question arising 
on the appeal are stated in the numbered paragraphs set forth below. 

1, Dr. W. C. Coker, famed and long-time professor of botany at the 
University of North Carolina, owned a tract of land near Chapel Hill, 
which he subdivided into numerous building lots for residential purposes 
and placed upon the market as a restricted residential district under the 
name of “the Rocky Ridge Development.” 

2. On 12 May, 1946, Dr. Coker sold and conveyed one of the lots, 
namely, Lot 57, to Cornelius O. Cathey and Beulah Proctor Cathey by a 
deed containing this covenant: “And the said Cornelius O, Cathey and 
wife, Beulah Proctor Cathey, parties of the second part, as a part of the 
consideration of this deed, covenant for themselves, their heirs and as- 
signs, with the said W. C. Coker and wife, Louise Venable Coker, parties 
of the first part, and their heirs and assigns, as to the land herein de- 
scribed, that not more than one dwelling house shall be placed upon this 
tract, with the provision that the dwelling house shall cost not less than 
$6,000.00; and that no dwelling house or other building shall be erected 
on the tract until the type and exterior lines of the building to be erected 
shall have been approved by W. C. Coker or by an architect selected by 
him, that no building upon the said property shall be erected nearer the 
Chapel Hill-Nelson Road than 60 feet and that no building shall be 
erected nearer the side and rear lines of the lot than 25 feet except with 
the written consent of the then owner of the adjoining property affected 
thereby; and that no cows or pigs shall be kept upon the premises, pro- 
vided, however, that the restrictions herein as to the dwelling house shall 
not prohibit the erection and use of servant’s quarters on the premises 
when erected and used in connection with the garage erected on the prop- 
erty.” 

8. Dr. Coker sold and conveyed many other lots of the Rocky Ridge 
Development to others. As a consequence, he retained only a few of the 
lots at the time of his death. All of Dr, Coker’s grantees took title to 
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their lots under deeds containing covenants identical with the covenant 
quoted in the preceding paragraph. The plaintiffs Milton Julian and 
wife, Virginia E. Julian, had full notice of the existence and terms of 
such covenants when they accepted the deed mentioned in the next para- 
graph. 

4, On 28 October, 1949, Cornelius O. Cathey and Beulah Proctor 
Cathey sold and conveyed Lot 57 of the Rocky Ridge Development to the 
plaintiffs by a deed containing this stipulation: “This deed was executed, 
delivered, and accepted subject to the restrictions and conditions con- 
tained in a prior deed for this same land from W. C. Coker and wife, 
Louise VY. Coker, to Cornelius O, Cathey and wife, Beulah Proctor 
Cathey, dated March 12, 1946.” Cornelius O. Cathey and Beulah Proc- 
tor Cathey owned other property in the subdivision, which they still 
retain, 

5. On 17 March, 1953, Dr. Coker executed a subsequently recorded 
instrument whereby he designated “Walter D. Tcy .. . as the architect 
selected by him to pass upon and approve or disepprove ... plans and 
specifications and plot plans” for dwelling houses and other buildings 
to be erected upon lots in the Rocky Ridge Development. 

6. On 27 June, 1953, Dr. Coker died testate, and title to the unsold lots 
in the Rocky Ridge Development passed to Edgar H. Lawton and Charles 
W. Coker, the executors and trustees named in his will, subject to the 
marital rights of his widow, Louise V. Coker. The executors and trustees 
and the widow still retain their respective interesis in the unsold lots. 

7. The plaintiffs propose to erect on Lot 57 of the Rocky Ridge De- 
velopment a dwelling house conforming to all the specific restrictions 
spelled out in tangible form in the covenant in the deed whereby Dr. Coker 
conveyed the lot to their grantors Cornelius O. Cathey and Beulah Proc- 
tor Cathey. 

8. The plaintiffs submitted plans for their proposed dwelling house to 
Walter D. Toy, who dechned to approve the type and exterior lines of 
the contemplated structure. 

9. Subsequent to this event, the still existing controversy arose between 
the parties in respect to the meaning and validity of the covenant whereby 
the plaintiffs’ grantors Cornelius O. Cathey and Beulah Proctor Cathey 
agreed that no dwelling house or other building should be erected on 
Lot 57 until the type and exterior lines of the structure had been “ap- 
proved by W. C. Coker or by an architect selected by him.” The contro- 
versy may be summarized in this fashion: The plaintiffs assert that the 
covenant in question was a personal one inserted in the deed for the 
benefit of Dr. Coker alone; that the covenant in question ended, therefore, 
with the death of Dr. Coker; and that consequently the plaintiffs possess 
an absolute legal right to erect their proposed dwelling on Lot 57 regard- 
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less of whether Walter D. Toy approves it as to type and exterior lines. 
The defendants insist, however, that the covenant in question survived 
Dr, Coker, and that it precludes the plaintiffs from erecting any dwelling 
house or other building on Lot 57 until the type and exterior lines of the 
structure have been approved by Walter D. Toy as the architect selected 
by Dr. Coker. The defendants advance two arguments to sustain their 
position. They assert primarily that the covenant in question was made 
for the benefit of the successors in interest to Dr. Coker as well as for the 
benefit of Dr, Coker himself; that the covenant in question imposed an 
express contractual obligation upon the plaintiffs’ grantors to obtain the 
prior approval of Dr. Coker or of an architect selected by him; that the 
plaintiffs are equitably bound to observe the contractual obligation of 
their grantors because they took title to Lot 57 with notice of the covenant 
in question; and that the executors and trustees and the widow, as the 
successors in interest to Dr. Coker, are entitled to compel the plaintiffs to 
obey their equitable duty to observe the contractual obligation of their 
grantors, The defendants maintain secondarily that the covenant in 
question was inserted in the deed to the plaintiffs’ grantors pursuant to a 
general building scheme for the development of the Rocky Ridge Develop- 
ment, and that the covenant in question is, therefore, enforceable against 
the plaintiffs by the defendants or any other persons owning lots in the 
Rocky Ridge Development. 

10. On 30 September, 19538, the plaintiffs brought this proceeding 
against the defendants under the Uniform Declaratory Judgment Act for 
a declaration that the covenant in question ended with the death of Dr. 
Coker, and that they are, therefore, at liberty to erect a dwelling house on 
Lot 57 without obtaining the approval of Walter D. Toy or any other 
architect as to the type and exterior lines of the structure. The defend- 
ants entered general appearances, demanding a contrary declaration and 
accordant injunctive relief, 

11. The pleadings on both sides reveal the truth of the factual matters 
stated above. When the cause was heard at the February Special Term, 
1954, of the Superior Court of Orange County, the presiding judge 
allowed the motion of the plaintiffs for judgment on the pleadings, and 
entered a judgment declaring that the plaintiffs are entitled to erect a 
dwelling house on Lot 57 “without obtaining the approval of Walter D. 
Toy or any other architect as to the type and exterior lines of the build- 
ing.” The defendants excepted and appealed, assigning this declaration 
as error, 


William 8S, Stewart and Emery B. Denny, Jr., for plaintiffs. 
John T. Manning for defendants. 
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Ervin, J. We take it for granted without so deciding for the purpose 
of this particular case that the covenant in question was valid in law at 
the time of its insertion in the deed to the plaintiffs’ grantors, Since we 
indulge this assumption, our decision must turn on the construction of 
the relevant documents. 

The law looks with disfavor upon covenants restricting the free use of 
property. As a consequence, the law declares that nothing can be read 
into a restrictive covenant enlarging its meaning beyond what its lan- 
guage plainly and unmistakably imports. Starmount Co. v. Memorial 
Park, 233 N.C, 618, 65 S.E. 2d 134, 25 A.L.R. 2d 898. 

When the plaintiffs’ grantors agreed that no dwelling house or other 
building should be erected on Lot 57 until the type and exterior lines of 
the structure had been “approved by W. C. Coker or by an architect 
selected by him,” they made this twofold covenant in plain and unmis- 
takable language: First, that Dr. Coker should possess the absolute power 
to determine the type and exterior lines of any building to be erected on 
Lot 57 unfettered by any external or revealed standards or limitations 
whatsoever; and, second, that Dr. Coker could exercise this absolute power 
in person or through ‘fan architect selected by hiro.” 

It is manifest that this covenant and the similar covenants in the deeds 
to Dr, Coker’s other grantees were designed to maxe effectual a desire on 
the part of Dr. Coker that the external appearances of buildings on lots 
in the Rocky Ridge Development should harmonize with his aesthetic 
sense. ‘his being true, the covenant in question was personal to Dr. 
Coker, and ended when death put out his candle. Jennings v. Baroff, 
104 N, J. Eq. 182, 144 A. 717, 60 A.L.R. 1219; Harrington v. Joyce, 316 
Mass. 187, 55 N.E. 2d 80; Melfi v. Doscher, 164 §.C, 111, 161 S.E. 859; 
Allison v. Greear, 188 Va. 64, 49 S.E. 2d 279; 14 Am. Jur., Covenants, 
section 205; 21 C.J.S., Covenants, section 38, 

The notion that the covenant in question was intended to benefit the 
successors in interest to Dr. Coker or the purchasers of lots in the sub- 
division ignores the crucial circumstance that it 1s, In essence, without 
existence or meaning apart from the brain of Dr. Coker or that of “an 
architect selected by him.” 

The ruling of the presiding judge is sound for another reason. “An 
agent is one who acts for or in the place of another by authority from 
him.” 2 C.J.S., Agency, section 1. When he clesignated Toy as the 
“architect selected by him” within the purview of the covenant in ques- 
tion, Dr. Coker made Toy his agent, and nothing more. Toy’s authority 
ended at Dr. Coker’s death under the rule that the death of the principal 
terminates the authority of the agent. Parker v. Trust Co., 229 N.C. 
527,50 S.K. 2d 304; Fisher v. Trust Co., 188 N.C. 90, 50 S.E. 592; Wazn- 
wright v. Massenburg, 129 N.C, 46, 39 S.E. 725; Duckworth v. Orr, 126 
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N.C. 674, 36 S.E. 150; Williston on Contracts (Rev. Ed.), section 279; 
Restatement of the Law of Agency, section 120; 2 C.J.S., Agency, sec- 
tion 86. 


For the reasons given, the judgment is 
Affirmed. 


LENOIR T. MONTSINGER v. CHARLES W. WHITE, ADMINISTRATOR OF THE 
EsTtaTE 0F HOMER E. MONTSINGER, JR., DECEASED. 


(Filed 4 June, 1954.) 


1. Husband and Wife § 141¢: Executors and Administrators § 15c— 


Where the purchaser assumes an existing mortgaged indebtedness on the 
land and endorses the note secured thereby, and thereafter transfers the 
land to a third person who reconveys it to him and his wife so as to create 
an estate by the entireties, held, the creation of the estate by the entireties 
does not affect the liabilities on the note, nor does the acquisition of the 
property by the wife by survivorship release the husband’s estate from 
liability for the debt. 


2. Executors and Administrators § 15h— 


The holder of a secured claim against an estate must first exhaust the 
security and apply the same on the debt before he may file a general claim 
against the estate for the balance due, if any, G.S. 28-105. 


3. Subrogation § 2: Husband and Wife § 14144— 


The surviving wife who pays mortgaged notes on lands theretofore held 
by them by entireties, is subrogated to the rights of the mortgagee, and 
is entitled to all the rights and remedies which were available to the mort- 
gagee, but acquires no right or claim beyond those available to him. 


4. Husband and Wife § 14%: Executors and Administrators § 15e— 


Where the surviving wife pays notes upon which the husband alone was 
liable, which notes were secured by mortgage on lands theretofore held by 
entireties, she is subrogated to the rights of the mortgagee, but since the 
mortgagee could assert no claim against the estate of the husband until 
he had exhausted the security, the widow, as subrogee of the mortgagee, 
may not assert a general claim against the husband’s estate for any amount 
in the absence of a contention that the property is worth less than the 
amount she paid to discharge the mortgage lien, the note not being paid for 
the benefit of the husband's estate, but to exonerate her own property 
from the lien. 


Ervin, JOHNSON, and Bossitt, JJ., dissent. 


AppEAL by defendant from Fountain, Special Judge, April Term, 1954, 
of DurHAmM. 

This is an action instituted by the plaintiff against the administrator 
of her husband’s estate to recover $6,499.44 paid by her on a note held 
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by the Home Building and Loan Association of Durham, North Carolina, 
and secured by a deed of trust on premises held by the plaintiff and her 
husband, at the time of his death, as tenants by the entirety. The follow- 
ing facts are set out in the complaint and admitted in the answer: 

1. Homer E, Montsinger, Jr., purchased the property in question and 
received a deed therefor dated 9 January, 1950, which contains the fol- 
lowing: “The party of the second part (the intestate) hereby assumes 
and agrees to pay, and this property is conveyed subject to the balance 
due the Home Building and Loan Association under the terms of a Deed 
of Trust which is reeorded in Mortgage Book 377, page 191...” 

2. A few weeks after making the above purchase, the intestate married 
the plaintiff and thereafter conveyed the property to Mrs. Bertha T. 
Sharpe, who simultaneously therewith conveyed it to Homer EK, Mont- 
singer, Jr., and his wife, Lenoir T. Montsinger, thereby creating in the 
grantees an estate by the entirety. 

3. Contemporaneously with the receipt of the deed to the property in 
question, dated 9 January, 1950, Homer E. Montsinger, Jr., was required 
by the Home Building and Loan Association to 2ndorse the note held by 
it and secured by the deed of trust on said property. 

4. The husband of plaintiff died intestate on 1 October, 1953, leaving 
plaintiff widow and three children, one of the children, James Lee Mont- 
singer, being the child of the deceased husband by a former marriage. 
The plaintiff paid several installments on the uote after her husband’s 
death, and the final balance due thereon, totaling $6,499.44. She duly 
presented her claim to the defendant administrator for the above amount 
which was rejected. There are insufficient assets in the estate of Homer 
E. Montsinger, Jr., to pay in full all the general claims filed against it, 
including the one sued upon herein. 

When this cause came on for hearing, the plaintiff moved for judgment 
on the pleadings. The motion was allowed and his Honor held, upon the 
pleadings and admissions therein, that the defendant is indebted to the 
plaintiff in the sum sct out in the complaint as a general claim against 
the estate, and entered judgment accordingly. The administrator ap- 
peals, assigning error, 


Albert W. Kennon for plaintiff, appellee, 
White &€ White and Daniel M. Williams, Jr., for defendant, appellant. 


Denny, J. The question to be determined on this appeal is simply this: 
Did the plaintiff, who neither assumed nor agreed to pay the note secured 
by the deed of trust on the property held by her and her deceased husband, 
as tenants by the entirety, but whose deceased husband did assume and 
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agree to pay the note, have the right to pay the balance due thereon at 
his death and to file a claim against his estate for the amount paid ? 

The fact that the plaintiff became the owner of the property as the 
surviving tenant in an estate by the entirety, did not thereby release the 
estate of her husband from liability for the debt. In re Kershaw’s Estate, 
352 Pa. 205, 42 A, 2d 538; Black’s Estate, 341 Pa, 264, 19 A. 2d 130; 
Preretti v, Seigling, 134 N. J. Eq. 105, 34 A. 2d 286. Moreover, the 
character of the estate held by the plaintiff and her husband prior to his 
death, had no significance in respect to the liability of the parties on the 
note secured by the deed of trust thereon. Trust Co, v. Black, 198 N.C. 
219, 151 S.E. 269. But in this jurisdiction when husband and wife exe- 
cute a note jointly and severally, promising to pay for money loaned to 
them, or for the purchase of property, and such indebtedness is secured 
by property held by them as tenants by the entirety, each is primarily 
liable, jointly and severally, and upon the death of either, his or her 
estate becomes liable for one-half of the unpaid balance of the secured 
debt at the time of his or her death even though the decedent’s estate gets 
no part of the property pledged for the debt. Underwood v. Ward, 289 
N.C, 513, 80 S.E. 2d 2967; Trust Co. v. Black, supra; In re Dowler’s 
Estate, 868 Pa. 519, 84 A. 2d 209; In re Kershaw’s Estate, supra. 

Furthermore, in receiverships and assignments for the benefit of 
creditors, a secured creditor may prove his claim for the whole amount 
before exhausting his collateral security. Rierson v. Hanson, 211 N.C. 
208, 189 S.E. 502; Corporation Commission v. Trust Co., 200 N.C. 808, 
158 S.E. 925; Bank v. Jarrett, 195 N.C. 798, 143 S.E. 827: Milling Co. 
v, Stevenson, 161 N.C, 510, 77 S.E. 676; Wenston v. Biggs, 117 N.C. 206, 
23 S.E. 816; Merrill v, Bank, 173 U.S. 131, 48 L. Ed. 640. Cf. Guaranty 
Co, v. Hood, Com’r. of Bunks, 206 N.C. 639, 175 S.E. 185. The fore- 
going decisions, however, do not apply generally to secured claims held 
at the time of the death of a debtor. When a debtor dies, the administra- 
tion laws, G.S, 28-105, step in and determine the settlement of his estate. 
In such case, the holder of a note executed or assumed by the deceased, 
and secured by a deed of trust or mortgage, must first exhaust the security 
and apply the same on the debt, and may then file a claim against the 
estate for the balance due, if any. But the holder of such note may not 
file claim and receive pro rata dividend on the basis of the full claim. 
Rierson v. Hanson, supra; Chemical Co, v. Walston, 187 N.C. 817, 123 
S.E, 196; dfoore v. Dunn, 92 N.C. 68; Creecy v. Pearce, 69 N.C. 67. 

Therefore, in the instant case, the Home Building and Loan Associa- 
tion would not have been permitted, under our decisions, to prove a claim 
against the estate of Homer E, Montsinger, Jr., until it first exhausted 
its security, and then only for the balance that might have remained 
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unpaid after applying as a credit on the indebtedness the net proceeds 
realized from the foreclosure sale. 

The plaintiff was under no legal obligation to pay the note held by 
the Home Building and Loan Association, and it could not have obtained 
a personal judgment against her on the note. But when she paid off the 
note for the purpose of exonerating her own estate from the outstanding 
lien, she obtained no better position in relation tc the debt as against the 
estate of her husband, than the Building and Loan Association had prior 
thereto. Even so, by making such payment she became subrogated to its 
rights. The applicable law governing subrogation in respect to mortgage 
liens, 1s succinetly stated in 50 Am. Jur., Subrogation, section 124, page 
763, as follows: “A subrogee to a mortgage lien, like other subrogees, 1s 
generally entitled to be placed in the precise position of the one to whose 
rights he is subrogated, and is entitled to all the rights and securities and 
to the benefit of all the remedies which were available to such person for 
payment of the debt. But one subrogated to a mortgage lien has no right 
and no claim beyond those possessed by the creditor. If the creditor 
acquires by the mortgage only the right to look to the mortgaged property 
for payment, such right only is acquired or transmitted by subrogation, 
and the subrogee cannot assert a personal claim or recover a personal 
judgment against the original mortgagor.” Dowdy v. Rh. Rh. and Burns 
v. R. R., 287 N.C. 519, 75 S.E. 2d 6389; Parsons v. Leak, 204 N.C. 92, 
167 S.E, 567; Murtin v. Hickenlooper, 90 Utah 150, 59 P. 2d 1139, 107 
A.L.R. 762, and cited cases. See also Anno.—Subrogation—Extent, 107 
A.L.R. 785, et seg. 

Consequently, since there is no contention that the property now held 
by the plaintiff, exonerated from the hen, is worth less than the amount 
she paid to discharge the lien, she has no claim she can assert against her 
husband’s estate. The note was not paid for the benefit of his estate, but 
to release her own property from the lien which was primarily hable for 
the payment of the debt sceured thereby. Hence, the judgment of the 
court below is 

Reversed. 


Ervin, Jounson, and Bossrit, JJ., dissent. 
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STATE v. DAVID WILLIAM TOLBERT. 


(Filed 4 June, 1954.) 
1. Criminal Law § 42f— 


The State is not precluded from showing the facts to be otherwise than 
as stated in the declarations of a defendant, even though the State itself 
introduces testimony of such declarations, but when the State offers no 
evidence contra, it presents such declarations as worthy of belief. 


2. Criminal Law § 52a (2)— 

The introduction by the State of testimony of exculpatory declarations 
made by the defendant does not warrant nonsuit when the State introduces 
substantive evidence in contradiction of such declarations, but when the 
State offers no evidence in contradiction of the wholly exculpatory declara- 
tions or statements of defendant, the defendant is entitled to avail him- 
self of such defense by demurrer to the evidence under G.S, 15-178. 


8. Homicide § 25—Evidence held insufficient to sustain verdict of guilty of 
manslaughter. 


The State’s evidence tended to show that deceased was fatally injured 
by blows on the head with a blunt instrument, with evidence of a struggle 
near the scene where the bady was found, and that defendant made contra- 
dictory statements as to whether he knew deceased, and as to the clothes 
defendant was wearing on the night in question. The State further intro- 
duced testimony of defendant to the effect that defendant was driving 
deceased around in his car to seber him up, that he drove to a place near 
the scene where the body was found, turned his car around, and that there, 
after an altercation, defendant struck deceased in the face with his fists 
four or five times, but that defendant then drove off in his automobile, 
leaving deceased standing in the woeds. Held: Whether defendant was 
the person who thereafter assaulted deceased with the blunt instrument is 
left to conjecture, and in the absence of evidence tending to prove that 
defendant was at the scene of the homicide at or about the time it was 
committed, in contradiction of his declarations, defendant’s demurrer to 
the evidence should have been sustained. 


Appear by defendant from Armstrong, J., November Criminal Term 
1953, Guirrorp (Greensboro Division). 

Criminal prosecution under a bill of indictment in which it is charged 
that defendant did feloniously kill and murder one Clarence Tate New- 
man. 

On the night of 23 May 1953, the defendant, Burton Eugene Grubb, 
and Newman, the deceased, were together in Greensboro, looking for 
women they could “pick up” and drinking beer. Newman became per- 
ceptibly intoxicated. About 11:30 p.m. he and defendant got on defend- 
ant’s car parked near the A& C Grill. Defendant tried to persuade him 
to get out, but he would not do so, Defendant then drove off to give him 
some fresh air and “sober him up.” 


446 IN THE SUPREME COURT. [240 
STATE v. TOLBERT, 


The next morning Newman was found at the foot of a fill on Phillips 
Avenue, about ten feet from the north side of the Avenue, near a small 
stream that runs through a culvert under the Avenue. The stream was 
not flowing. There was a pool of water about twenty steps from the fill. 
Bushes on the side of the fill were twisted and disturbed by tracks sliding 
down the fill. Whether the tracks on the side of the fill were fresh tracks 
is not disclosed. “It looked like some large object had been wallowed 
around in the hole.” His face, particularly on the left side, had been badly 
bruised with some blunt instrument about the size of a two-by-four. His 
ears were red and puffed up. There was a brush wound on his shoulder 
and shoulder blade. Except for this last wound, there was no evidence of 
violenee below his shoulder. He died on 25 May. 

Acting on information furnished by defendant, the officers located a 
dirt road near the fill that leads off from the north side of Phillips 
Avenue and the place where an automobile had backed and turned around, 
some 67 steps from the highway. The road was rough and there was a 
mud puddle about ten feet long, full of water, in the middle of the road. 
About nine steps from where the auto had turned “the ground was torn 
up; that is, roughed up. The pine needles were pushed back in several 
places. Something had been dragged from the little pine tree out across 
the road.” Just across the road they found a blood spot two or three 
inches in size. There were tracks—not too visible—across honeysuckle. 
“Then, at this creek bank, there were a lot of bushes that had been pushed 
down, and the little bank where the water had accumulated there was 
messed up . . . there were no tracks between the body of water and the 
body-—no seuffed-up marks of any kind. Mr. Newman’s body was wet. 
It had been soaking wet ... The body was not lying in water at the 
time I found it. It was up on a little rock . . . There was mud on his 
clothing.” 

Defendant told the officers he did not know Newman, and did not know 
he had been beaten up; that he had been riding around with some men, 
but did not know their names; that they had been drinking. He later 
admitted he knew Newman. He made a false statement about the clothes 
he wore the night before. While officers were talking to defendant, his 
father asked him if Newman was the man who had taken $50 from him 
on a former occasion. 

The coroner, a medical expert, made a post-mortem examination of 
Newman’s body and testified that he died from a severe hemorrhage of 
the frontal and temporal lobes of his brain. 

The foregoing is a summary of all the materiel] evidence of facts and 
incriminating circumstances the State could produce aside from state- 
ments made by defendant to which reference will be made in the opinion. 
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The jury returned a verdict of “Guilty of Manslaughter.” The court 
pronounced judgment on the verdict and defendant appealed. 


Attorney-General McMullan and Assistant Attorney-General Bruton 
for the State. 

T. Glenn Henderson, Percy Wall, and Robert S. Cahoon for defendant 
appellant, 


BaRnuiyy, C.J. tis axiomatic with us that when a complete defense 
is made out by the State’s evidence, a defendant should be allowed to avail 
himself of such defense on a demurrer to the evidence under G.S. 15-173. 
This is true even when the exculpating evidence is in the form of state- 
ments of defendant offered in evidence by the State. S. v. Watts, 224 
N.C. 771, 382 S.E. 2d 348; 8. v. Todd, 222 N.C, 346, 23 S.E. 2d 47; S. v. 
Robinson, 229 N.C. 647, 50 S.E. 2d 740. 

The State, by offering evidence of the declarations or admissions of a 
defendant, is not precluded from showing that the facts are other than 
as related by him. S. v. Robinson, supra. And when the substantive evi- 
dence offered by the State is conflicting—some tending to inculpate and 
some tending to exculpate the defendant—lit is sufficient to repel a demur- 
rer thereto. S. v. Hdwards, 211 N.C, 555, 191 S.E. 1; 8. v. Todd, supra; 
S.v. Robinson, supra. 

When, however, the State’s case must rest entirely on declarations made 
by defendant, and there 1s no evidence contra which does more than sug- 
gest a possibility of guilt or raise a conjecture, demurrer thereto should 
be sustained. S.v. Robinson, supra, and cases cited. In such case, the 
declarations of the defendant are presented by the State as worthy of 
belief, S. v. Watts, supra, and when they are wholly exculpatory, the 
defendant is entitled to his acquittal. S. v. Cohoon, 206 N.C, 388, 174 
S.E, 91; 8. v0. Robinson, supra, 

When the evidence relied on by the State is analyzed and appraised in 
the light of these principles of law, it becomes apparent, in our opinion, 
that the defendant’s demurrer to the evidence should have been sustained. 

There was evidence of some minor incriminating circumstances, and 
the testimony tends to show that the defendant made false and contra- 
dictory statements shortly after the homicide. In the main, however, 
the foregoing statements of facts represents a summary of all the testi- 
mony the State was able to produce aside from the evidence of statements 
the defendant made to the officers. While it may point the finger of 
suspicion at the defendant, it must be conceded that it is wholly insuffh- 
cient to support the verdict of the jury. 

The State must rest 1ts case upon the statements made by the defendant 
about which the officers testified. Eliminate those statements and there is 
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no case. If his statements and admissions will not support a verdict 
against him, but, instead, tend to exculpate him, then the exception to the 
denial of his demurrer to the evidence was well advised. S. v. Watts, 
supra; S.v. Todd, supra; 8S, v. Robinson, supra. 

So then, the decisive question is this: Does the evidence of statements 
made by defendant, which the State presented as worthy of belief, make 
out a complete defense and entitle him to acquittal? We are inclined to 
the view that it does. 

After wandering around with deceased and Grubb from beer stand to 
beer stand, looking for women, during the early hours of the night, de- 
fendant took deceased to ride in an attempt to sober him and persuade 
him to go home. After reaching Phillips Avenue, thinking that deceased 
had agreed to go home, the defendant drove off on a dirt road to avoid 
turning around on the highway. He went about 67 steps and backed 
into a narrow intersecting road. His rear wheels ran into holes in the 
side road, and he stopped. Deceased, for persona! reasons, got out. De- 
ceased had a bottle of liquor. Defendant declined a drink and said that 
deceased could not have liquor on his (defendant’s) automobile. De- 
ceased then went around the automobile to defendant’s side, opened the 
door, and said he was going to cut defendant’s threat. Defendant Jumped 
out and struck deceased in the face with his fists four or five times. He 
knocked deceased down. When deceased got up, the defendant ran to his 
automobile and drove off, leaving deceased standing in the woods. 

Thereafter, someone assaulted deceased with some blunt instrument 
which has never been found, and dragged him some distance to the cul- 
vert at the foot of the avenue fill. Who committed this crime the reeord 
fails to disclose. It may have been the defendant. As to this we may 
only surmise. The fact remains that the evidence offered by the State 
leaves the deceased standing in the woods as defendant departed on his 
automobile to return to his home in Greensboro. Thus the State’s evi- 
dence takes the defendant from the scene of the homicide before it 
occurred, 

There is no testimony independent of these declarations which tends 
to place defendant at the seene of the homicide at or about the time it was 
committed, and this testimony offered by the State exculpates him. Hence 
the Watts, Todd, and Robinson cases above cited are controlling. 

Furthermore, the evidence of the coroner, offered by the State, nega- 
tives any suggestion that the deceased was fatally injured by the blows 
defendant admittedly struck with his fists. There was a fracture at the 
base of the brain which extended through the bone. The left side of his 
face was bruised and blue. After his scalp was retracted, the coroner 
discovered eight distinct bloody contusions on the surface of the skull. 
They appeared to have been made by a blunt instrument. There had been 


N.C.] SPRING TERM, 1954. 449 


SHELDON v. CHILDERS. 


a very extensive brain hemorrhage extending over the frontal and both 
temporal lobes of the brain which caused his death. 

It follows that the order of the court overruling defendant’s demurrer 
to the evidence must be 

Reversed. 


ELMER E. SHELDON v. WILLIE MARVIN CHILDERS anp McLEAN 
TRUCKING COMPANY, INC. 


(Filed 4 June, 1954.) 
1. Negligence § 19c— 
Where plaintifft’s own evidence clearly establishes contributory negligence 
constituting a proximate cause of the injury in suit, nonsuit is proper. 


2. Negligence § 11— 
Contributory negligence need not be the sole proximate cause of injury 
to bar recovery; it is sufficient for this purpose if it contribute to the 
injury as a proximate cause, or one of them. 


3. Automobiles §§ 14, 18h (3)—Plaintiff’s evidence held to show contribu- 
tory negligence proximately causing rear end collision. 


Plaintiff’s evidence tended to show that he was driving about 50 miles 
per hour along the highway, following a tractor-trailer belonging to defend- 
ant, that when he was about 400 feet to the rear of defendant’s vehicle, 
with a clear view of the highway ahead, he blew his horn and turned into 
the left lane to pass, and that when he was about 200 feet behind the 
tractor-trailer, it pulled into the left lane to enter a dirt road on its left, 
and stopped, blocking all but about two or three feet of the highway on 
plaintiff’s left, and leaving about five feet of the hard surface and about 
six feet of shoulder level with the pavement on plaintiff’s right, over which 
plaintiff could have passed, that plaintiff applied his brakes but did not 
stop before the front of his car collided with the left side of the trailer. 
The evidence further showed that plaintiff’s car left skid marks some 157 
feet before it was stopped by and underneath the high body of the trailer. 
Held: Plaintiff's own evidence discloses contributory negligence as a 
matter of law in his failure to keep a reasonably careful lookout and in 
traveling at excessive speed under the circumstances. 


4, Automobiles § 18g (5)-— 
The physical facts at the scene of a collision may speak louder than the 
testimony of witnesses. 


5. Automobiles § 14— 
The failure of a motorist on the highway to give audible warning with 
his horn or other warning device before passing, or attempting to pass a 
vehicle traveling in the Same direction is a violation of G.S. 20-149 (b) and 
constitutes negligence per se, and such warning must be given to the driver 
of the preceding vehicle in reasonable time to avoid injury which would 
probably result from a left turn. It would seem that such warning given 
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when the following car is 490 feet behind the preceding vehicle is too great 
a distance to be timely. 


AppraL by plaintiff from Whitmore, Special Judge, October Extra 
Term 1953 of MECKLENBURG. 

Civil action for personal injuries and damages to plaintiff’s automobile 
resulting from rear-end collision with corporate de“endant’s tractor trailer 
unit driven by its employee in the course of its business. 

About 3:45 p.m, on 8 April 1952, a clear day with the road dry, plain- 
tiff was driving his Buick automobile at a speed of about 50 miles an hour 
in a northerly direction on U. 8. Highway 29, wien he saw the defend- 
ant’s Chevrolet tractor trailer in front of him travelling in the same 
direction at a speed of about 10 or 15 miles an hour. 

Plaintiff’s evidence tended to show the following facts: Plaintiff could 
see the highway ahead for a half a mile or more and there was no traflie 
meeting plaintiff in front. When plaintiff was about 400 feet to the rear 
of the defendant’s tractor trailer unit and when he had a clear view of 
the highway for about half a mile ahead, he blew his horn, and turned 
into the left lane to pass. As he pulled into the left lane, he was going 
about 50 miles an hour. He observed the tractor trailer at all times. 
When he was about 200 feet behind the tractor trailer, 1t pulled into the 
left lane to enter into the Mar-Grace Mill Road. The plaintiff said: “No 
type of turn signal was given that I was able to see.” The tractor trailer 
then stopped with the front portion in the left lane about one or two feet 
away from the edge of the road, not leaving enough room to pass to its 
left. The trailer part was in the right lane not leaving enough room to 
pass on the right. Plaintiff applied his brakes, which held, and skidded 
some 157 feet—forward some 66 feet and sideways some 91 feet—stopping 
with the front end of his automobile underneath the high body of the 
trailer. In the collision plaintiff was injured, and his automobile 
damaged, 

Plaintiff had driven on this highway many times before. Plaintiff 
stated on cross-examination that when the tractor trailer reached the side 
road, it started to turn into it; that then he was about 200 feet away, and 
applied his brakes; and “it is true that at the time I saw the truck turn to 
the left, I was going at such a rate of speed that I was unable to stop 
without hitting the truck with great force.” 

Two State patrolmen, witnesses for the plaintiff, arrived at the scene 
about 20 minutes after the collision. Upon their arrival the tractor 
trailer was on the pavement, and plaintiff’s car was up under the left rear 
of the trailer. The paved part of the highway is 22 feet wide. The front 
end of the tractor trailer was about 3 feet from the left-hand edge of the 
pavement, and its right rear about 5 feet from the right-hand edge of the 
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pavement. To the right of the rear of the trailer there was about 5 feet 
of pavement and about 6 feet of shoulder level with the pavement, over 
which a northbound automobile could have driven. One patrolman, 
W. D. Sawyer, on cross-examination said: he examined the signal light at 
the wreck. The light worked, when it was turned on, and was visible from 
the rear. It showed a red arrow, when the switch was turned on, 

The Mar-Grace Mill Road into which the defendant’s tractor trailer 
was preparing to enter is a narrow unpaved road going to a mill. This 
road which leads from Highway 29 is not a part of the State Highway 
System; it 1s not maintained by the State. The State Highway System 
does not maintain all the roads used by the public; there are many roads 
used by the public not included in the system. The Mar-Grace Mill Road 
goes from Highway 29 over to the old Grover Road, which is a paved 
road, At the point where the Mar-Grace Mill Road meets Highway 29 
there were no road signs indicating an intersection. The plaintiff said: 
“The entrance to this road is not visible from the point on the highway 
from which I began to pass.” A State patrolman, a witness for plaintiff, 
said as one approaches the scene of collision going north on Highway 29, 
as plaintiff was, the Mar-Grace Mill Road could be seen four or five 
hundred feet from the intersection. 

The defendant’s evidence tended to show these facts in respect to the 
Mar-Grace Mill Road. It has been open to the public since 1919. It is used 
by people working at the mill, and children going to school. It has been 
used by mail earriers since 1919. The road is wide enough for two auto- 
mobiles to pass. For 30 years it has been used generally by the public. 

Defendant Childers testified that when he was about 300 feet from the 
intersection, he looked in his rear-view mirror, saw no one, and began 
applying his brakes. About 200 feet from the intersection he turned on 
his electric turn signals, looked again in his rear-view mirror, saw no one, 
and turned to his left to enter the Mar-Grace Mill Road. That he did not 
see plaintiff, until he heard his tires “crying.” 

From judgment of nonsuit entered at the close of all the evidence, the 
plaintiff appeals, assigning errors. 


Taliaferro, Grier, Parker and Poe for Plaintwff, Appellant. 
Kennedy, Kennedy & Hickman and Charles H. Knox for Defendants, 
Appellees. 


Parker, J. Is the evidence of the plaintiff, taken for him in its most 
favorable light, sufficient to survive the challenge of the motion for judg- 
ment of nonsuit? The trial court decided No, and we agree. 

It is to be noted that the plaintiff does not say the tractor trailer unit 
showed no signal indicating a left turn. His testimony is, ‘No type of 
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turn signal was given that I was able to see.” Moore v. Boone, 231 N.C. 
494, 57 S.E, 2d 783; Hollingsworth v. Grier, 231 N.C. 108, 55 S.E. 2d 
806. It is also significant that W. D. Sawyer, a State Patrolman and 
witness for the plaintiff, who arrived on the scene about 20 minutes after 
the collision, testified on cross-examination, he examined the signal light 
on the rear of the trailer there; the hght worked when it was turned on, 
and was visible from the rear of the trailer; it showed a red arrow when 
the switch was turned on. 

However it may be, as to whether sufficient evidence of negligence on 
the part of the defendants was offered at the trial, 1t clearly appears from 
the plaintiff’s own evidence that he was guilty of contributory negligence, 
and when such facts appear a compulsory nonsuit is proper. Bundy v. 
Powell, 229 N.C. 707, 51 S.E. 2d 307; Grimm v. Watson, 233 N.C. 65, 
62 S.E. 2d 538; Lyerly v. Griffin, 237 N.C. 686, 75 S.E. 2d 730. 

The plaintiff’s negligence to bar recovery need not be the sole proximate 
cause of injury. It suffices, if it contribute to his injury as a proximate 
cause, or one of them. J'yson v. Ford, 228 N.C, 778, 47 S.E. 2d 251; 
Bus Co. v. Products Co., 229 N.C. 352, 49 S.E. 2d 623; Aoore v. Boone, 
supra. 

It seems clear that the plaintiff was either failing to keep a reasonably 
careful lookout, or was driving at an excessive rate of speed under the 
conditions then existing. The plaintiff pulled inte the left lane of trathe 
to pass, and when he was about 200 feet from the tractor trailer which 
was travelling 10 to 15 miles an hour, it pulled into the left lane of trate 
to enter the Mar-Grace Mill Road, and stopped. Plaintiff applied his 
brakes, which held, and skidded some 157 feet—some 66 feet forward and 
some 91 feet sidewavs-—until the front end of his automobile was stopped 
by and underneath the high body of the trailer. The length and manner 
of the skid marks are stubborn things and flinch not; and these “physical 
facts speak louder than the witness” (Austin v. Overton, 222 N.C. 89, 
21 S.E, 2d 887) as to plaintiff’s excessive speed. I]t also seems clear that 
if plaintiff had been keeping a reasonably careful lookout, and not travel- 
ling at an excessive rate of speed, he could have safely passed on the 
right edge of the pavement and the right shoulder which was level with 
the pavement. The conclusion is inescapable that plaintiff's negligence 
contributed to his injury. Moore v. Boone, supra; Cox v. Lee, 2380 N.C. 
155, 52 S.F, 2d 355; Atkins v. Transportation Co., 224 N.C, 688, 32 S.E. 
2d 209; Austin v. Overton, supra. 

The plaintiff contends that his case is controlled by Ins. Co. v. Cline, 
938 N.C, 133, 76 S.E. 2d 874. The facts are different. In the Cline Case 
when plaintiff’s automobile and defendant’s truck were running side by 
side, the truck turned sharply to the left without any signal or warning 
onto the left half of the highway. The plaintiff also relies upon Grimm 
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v. Watson, supra. The facts are not similar. In the Grimm Case the 
plaintiff was travelling about 85 miles an hour, and the evidence of plain- 
tiff was that the bus driver in front turned the bus sharply to the left 
without any signal, when the front of plaintiff’s car was abreast the rear 
wheels of the bus. The plaintiff further cites Howard v. Bingham, 231 
N.C. 420, 57 S.E. 2d 401, which is not similar to the instant case. In 
that case Bingham, when 75 feet from the intersecting side road, turned to 
the left. 

G. S. N, C. 20-149(b) requires every motorist not within a business or 
residential district shall give audible warning with his horn or other 
warning device before passing or attempting to pass a vehicle going in 
the same direction. A violation of this statute 1s negligence per se. 
Wolfe v. Coach Line, 198 N.C. 140, 150 S.E. 876. This warning must be 
given to the driver of the vehicle in front in reasonable time to avoid 
injury which would probably result from a left turn. Lyerly v. Griffin, 
supra, The plaintiff testified that he blew his horn when he was about 
400 feet behind. This would seem to be not in apt time for defendant’s 
driver to have heard it from that distance behind. 

It seems to us that the sole inference to be drawn from plaintiff’s evi- 
dence is that plaintiff’s negligence was one of the proximate causes of his 
injury and damage, and that the plaintiff has proved himself out of court. 
Lyerly v. Griffin, supra; Austin v. Overton, supra; Wright v. BR. R., 155 
N.C. 325, 71 S.E. 306. 

Having reached this conclusion, it is not necessary for us to decide as 
to whether plaintiff violated G.S. 20-150(c), which states that the driver 
of a vehicle shall not overtake any other vehicle proceeding in the same 
direction at any intersection of a highway, unless permitted so to do by a 
traffic or police officer. 

The judgment of the lower court 1s 

Affirmed. 


MRS. LYDIA ELLIS v. AMERICAN SERVICE COMPANY, INC., CITIES 
ICE SERVICE COMPANY, INC.. BURLINGTON ICE DELIVERY COM- 
PANY, INC., anD FRANK HANEY, an INDIVIDUAL. 


(Filed 4 June, 1954.) 
1. Automobiles § 24c— 

An employer is liable where his employee causes injury by negligent oper- 
ation of the employee’s automobile while in use in the prosecution of his 
employer’s business, when the employer knows, or should know, that the 
employee is so using it, even though the employer has no right of control 
over the employee’s personal car, nor responsibility for its condition, up- 
keep or operation. 
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2. Same— 


An employee is not engaged in the prosecution of his employer's business 
while operating his personal car to the place where he is to perform the 
duties of his employment, nor while leaving his place of employment to 
go home. 


3. Master and Servant § 2414 e—Evidence held insuflicient to show that em- 
ployee was using his personal car in the performance of the duties of 
his employment at time of accident. 


The evidence tended to show that defendant employee had certain duties 
to perform in the course of his employment in assisting the loading of ice 
on employer's trucks and in making platform sales at the plant, and that 
when this work was completed his duties were to clrive one of the delivery 
trucks himself, that the employer’s delivery truck driven by defendant 
employee was kept at another plant, that the employee, in driving his 
personal car to work, drove first to the plant where the trucks were loaded, 
assisted in work there, and then drove his personal car to the other plant 
where the truck used by him was stored. The accident in suit occurred 
while the employee was driving from the plant where the ice was sold and 
truck loaded to the plant where the truck was Kept. Employer had notice 
of this habit of employee, but such use of the employee’s personal car was 
not required, contemplated or necessary in the performance of his duties, 
and was of no benefit or advantage to employer or for any purpose other 
than employee’s personal preference or convenience. Held: The evidence 
discloses that the employee was not engaged in the prosecution of the 
employer’s business at the time of the accident, and, therefore, the em- 
ployer’s motion to nonsuit was properly allowed. 


Apprat by plaintiff from Parker, J., September Civil Term, 1953, of 
ALAMANCE. 

Civil action for damages for personal injuries inflicted by automobile 
owned and operated by defendant Haney. 

The evidence most favorable to plaintiff tends to establish these facts: 

1. Plaintiff’s injuries were proximately caused by defendant Haney’s 
negligent operation of his automobile. Liability of corporate defendants, 
if any, depends upon applicability of the doctrine of respondeat superior, 

2, American Service Company, Inc., hereinafter called American, is a 
foreign corporation. Cities Service Company, Inc., hereinafter called 
Cities, is a North Carolina corporation. Each has an ice plant in Bur- 
lington and is engaged solely in the manufacture of ice. The stock owner- 
ship of American is not shown. J. M. Freeman is American’s manager. 
W. R. Massey and the J. L. Domany Estate own the stock of Cities. 
Massey is Cities’ manager, 

3. Burlington Ice Delivery Company, Inc., hereinafter called Delivery 
Company, is a separate North Carolina corporation, 

4. The Delivery Company owns and operates twelve delivery trucks. 
American and Cities sell their entire output to the Delivery Company, 
which in turn sells at retail to consumers from the platforms of the manu- 
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facturers and from the delivery trucks. The Delivery Company has an 
office in Burlington. Freeman, the manager of American, is also the 
manager of the Delivery Company. 

5. Haney was employed and paid by the Delivery Company. He was 
under the orders of Freeman. He was not under Massey’s supervision. 

6. During the slack season, from 15 October to 15 April, only one plant 
operated in the manufacture of ice. Each operated every other year. 
This season, and on 12 March, 1951, the Cities plant alone was manufac- 
turing ice. 

7. H. W. Ellis, plaintiff’s husband, was in charge of the manufacture 
of ice at the Cities plant. On 12 March, 1951, upon arrival at the Cities 
plant, Ellis started the machines, got everything going, and Nathan Gar- 
rison, his assistant, “started pulling ice” and “dumping it into the storage 
room.” 

8. On the morning of 12 March, 1951, as was his custom, Haney drove 
his personal car to the Cities plant. (Ellis testified that usually Haney 
came in his own car but at times came in the Delivery Company’s truck. ) 
His work at the Cities plant was to assist in loading trucks of the Delivery 
Company assigned to the drivers and to make platform sales. When he 
completed this work, or was relieved by another employee, he would leave 
the Cities plant in his own ear, go to the American plant, where the 
Delivery Company’s trucks, including the one assigned to him, were kept; 
leave his personal car there; get his truck; drive it to the Cities plant; 
load it there and then go out on his delivery route. 

9. On 12 March, 1951, about 9 a.m., Ellis remarked that he was going 
to the Alamance Lumber Company to pay a bill. He and Haney had 
been good friends for years. Haney told him: “If Nathan will look out 
for the platform in case a customer comes in—we didn’t have but a few 
customers at that time of year—-I will go get my truck and you can ride 
up there and I will pick you up on my way back.” The Alamance Lum- 
ber Company was on the direct route from the Cities plant to the Ameri- 
ean plant. Ellis got in Haney’s car. Haney was driving along Webb 
Street towards the Alamance Lumber Company and American’s plant 
when his ear struck plaintiff. 

10. Haney then lived “out in the county on the Glencoe Road.” While 
Ellis’ testimony is not explicit, the purport seems to be that the distance 
from Haney’s home to the American plant and to the Cities plant is about 
the same. While the time of the inquiry is not clear, Mr. Freeman, who 
employed Haney, asked him why he did not get his truck in the morning 
when he came to work and before going to the Cities plant. The record 
does not reveal Haney’s response, if any. 

At the close of plaintiff’s evidence, all defendants made motions for 
judgment of involuntary nonsuit. The motion of defendant Haney was 
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overruled. The motions of all corporate defendants were allowed. There- 
upon, plaintiff submitted to judgment of voluntary nonsuit as to defend- 
ant Haney and appealed from the court’s rulings (albeit no judgment 
appears in the record) allowing the motions of the corporate defendants. 


P, W. Glidewell, Sr., Carroll & Pickard, and J. A. Webster for plain- 
tiff, appellant. 

Armistead W. Sapp for American Service Company, Inc., and Burling- 
ton Ice Delivery Company, Inc., defendants, appeliees, 

Cooper, Long, Latham & Cooper for Cities Ice Service Company, Inc., 
defendant, appellee. 


Bossitt, J. An emplover is liable where his employee causes injury 
by negligent operation of the employee’s automobile while in use in the 
prosecution of his employer's business, when the employer knows or 
should know that the employee is so using it. Davidson v. Telegraph Co., 
207 N.C. 790, 178 S.E. 603; Miller v. Wood, 210 N.C. 520, 187 S.E. 765; 
Pinnix v. Griffin, 219 N.C, 35, 12 8.E. 2d 667; 5 Am. Jur. p. 728, Auto- 
mobiles sec, 393; 60 C.J.S. p. 1159, Motor Vehicles sec. 453. 

In Davidson v. Telegraph Co., supra, a Western Union messenger was 
using his own automobile to deliver messages for his employer. In Pinnix 
v. Griffin, supra, an insurance agent was engaged in the collection of 
insurance premiums for his employer. In Miller v. Wood, supra, a case 
cited by appellant as on “all-fours” with this case, the owner-operator of 
the automobile had supervision of the machinery at each of the defend- 
ant’s several plants, used his personal car in going from plant to plant 
in the course of his duties, and on the occasion of plaintiff’s injuries was 
on his way from one plant to another with parts and tools for the purpose 
of making repairs. 

Haney being an employee of the Delivery Company, the test of its lia- 
bility is whether Haney, while driving his personal car from the Cities 
plant towards the American plant to get the truck for use in his em- 
ployer’s business, was engaged in the service of and was acting for his 
employer. Wilkie v. Stancil, 196 N.C. 794, 147 S.E, 296; Carter v. 
Motor Lines, 227 N.C. 193, 41 S.E. 2d 586. 

An employee Is not engaged in the prosecution of his employer’s busi- 
ness while operating his personal car to the place where he is to perform 
the duties of his employment, Wilkie v. Stancil, supra, nor while leaving 
his place of employment to go to his home, Rogers v. Garage, 236 N.C. 
525, 73 S.E. 2d 3818. Compare: Bray v. Weatherly & Co,, 203 N.C. 160, 
165 S.E. 332, and eases cited therein, in which the question was whether 
the employee sustained an injury “by accident arising out of and in the 
course of” his employment within the meaning of G.S. 97-2 (f). 
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It is clear that if Haney were on his way from his home to get the truck, 
which had to be loaded with ice at the Cities plant before he could set out 
on his delivery route, and while en route to the American plant had 
injured plaintiff by the negligent operation of his personal car, the Deliv- 
ery Company would not be liable. The question then is: should liability 
be cast on the Delivery Company solely on the basis of the circumstance 
that Haney, for no reason other than his personal preference and con- 
venience, chose to go directly to the Cities plant and do his separate work 
there before getting his own truck for the purpose of loading it and mak- 
ing deliveries therefrom along his route? Our answer is, No, 

In limine, we notice the fact that the Delivery Company had no right of 
control over Haney’s use of his personal car. Under the Massachusetts 
rule, this alone would absolve the Delivery Company. Reardon v. Cole- 
man Bros., 277 Mass. 319, 178 N.E. 638. Nor did the Delivery Company 
have any responsibility for its condition, upkeep or operation. But these 
facts alone are not determinative under our decisions. 

Decision here rests upon the ground that no duty of Haney to the 
Delivery Company contemplated or required that he use his personal car 
in performance thereof. He was not directed to so use it nor did any 
necessity exist for its use. Myr, Freeman, his superior, asked Haney why 
he didn’t get his truck first and then go to the Cities plant. The record 
discloses no answer apart from personal preference or habit on the part 
of Haney, uninfluenced by any benefit or value to his employer. The 
most that the evidence discloses is that Freeman acquiesced in Haney’s 
use of his personal car in going to the American plant where his truck 
was kept. Haney’s duty was to get the truck (this being his only reason 
for going to the American plant) and then operate it in his employer’s 
service and for his benefit. The time and mode of transportation to the 
American plant was up to Haney and a matter of indifference to his 
employer. Haney chose to use his personal car in his own way in accord- 
ance with his personal preference or convenience. It was never used in 
connection with the sale and delivery of ice or otherwise in the service of 
his emplover. 

Cases in other jurisdictions relating to an employer’s liability for negli- 
gence of an employee while driving his own car are numerous and differ- 
ent results are reached in divergent factual situations: See Annotations: 
57 ALR, 739; 60 A.L.R. 1163; 112 A.L.R. 920; 140 A.L.R, 1150. 

In the absence of evidence: (1) that the Delivery Company had any 
right of control over Haney’s car or responsibility for its condition, up- 
keep or operation; or (2) that Haney’s car was used otherwise than for 
the one purpose of transporting himself to the American plant to get the 
truck kept there for his use in the performance of his duties; or (3) that 
Hanevy’s use of his personal car was required, contemplated or necessary 
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in the performance of his duties; or (4) that his use of his personal car 
was of benefit or advantage to his employer or for any purpose other than 
his personal preference or convenience: we conclude that Haney, while 
driving his personal car towards the American plent, under the circum- 
stances disclosed by plaintiff’s evidence, was not then engaged in the prose- 
cution of the Delivery Company’s business. This conclusion renders 
unnecessary discussion of plaintiffs further contention that the Delivery 
Company was a mere instrumentality, agency or department of the other 
corporate defendants and for this reason they too were liable for Haney’s 
negligence. 

Accordingly, the rulings of the court below in allowing motions for 
judgment of involuntary nonsuit as to the corporate defendants are 
affirmed. A formal judgment, predicated on such rulings, should be 
entered in the court below, 

Affirmed. 


WILLIAM A. GRAHAM vy. IOWA NATIONAL MUTUAL INSURANCE 
COMPANY. 


(Filed 4 June, 1954. ) 
Insurance § 43b— 


Under the Motor Vehicle Safety and Financial Responsibility Act of 
1947, where an insurance company issues, in accordance with the applica- 
tion, an owner's policy of liability insurance upon an assigned risk covering 
only one of the two vehicles owned by insured, the insurer is not liable for 
a loss established by judgment against the insured for damages caused 
during insured’s operation of the other vehicle owned by him. G.S. 20-276; 
G.S. 20-252 (a); G.S. 20-252 (b). This result is not affected by the failure 
of the Department of Motor Vehicles to cancel the registration of the 
automobile involved in the accident. 


ArrreaL by plaintiff from Carr, J., at November Term, 1953, of 
DurHamM. 

Civil action in which injured third person, whose claim against insured 
for negligent injury has been reduced to judgment in prior action, sues 
insurance company upon an owner’s policy of ability insurance issued 
under the Motor Vehicles Safety and Financial Responsibility Act of 
1947. Chapter 1006 of the 1947 Session Laws and Amendatory Acts, as 
codified in Article 9 of Chapter 20 of Recompiled Volume 1C of the 
General Statutes. 

For ease of narration, William A. Graham is called the plaintiff, Britt 
A, Davis is designated as Davis, and lowa National Mutual Insurance 
Company is referred to as the defendant. 
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The matters necessary to an understanding of the legal question arising 
on this appeal are stated in the numbered paragraphs set forth below, 

1. The events involved in this action occurred before 1 January, 1954, 
and for that reason are governed by the Motor Vehicle Safety and Finan- 
cial Responsibility Act of 1947. G.S. 20-279.35. 

2. Davis, whose operator’s license had been revoked under the pro- 
visions of the Uniform Driver’s License Act, owned two motor vehicles, 
namely, a 1940 Buick car, and a 1947 Ford truck. The Department of 
Motor Vehicles permitted both of these vehicles to be registered in the 
name of Davis at all the times herein mentioned, 

3. Davis undertook to give proof of his financial responsibility under 
the provisions of the Motor Vehicle Safety and Financial Responsibility 
Act of 1947 as a condition precedent to having an operator’s license issued 
to him again. Being unable to obtain a motor vehicle liability insurance 
policy through ordinary methods, he made application under G.S. 20-276 
to have his risk assigned to an appropriate insurance carrier, and his 
risk was assigned to the defendant, an insurance carrier engaged in writ- 
ing motor vehicle liability insurance in this State. The transcript of the 
record does not disclose the contents of Davis’ application. It appears 
by implication, however, that Davis applied for an owner’s policy of 
liability insurance covering the 1940 Buick car only. 

4, The defendant issued to Davis an owner’s policy of lability insur- 
ance, which insured Davis against loss within specified limits from any 
liability imposed by law for damages because of bodily injury to any 
person, and damage to property caused by accident and arising out of 
the ownership, use or operation of an explicitly described motor vehicle, 
to wit, the 1940 Buick car belonging to Davis. The specified limits of 
liability were consistent with those prescribed by the Motor Vehicle 
Safety and Financial Responsibility Act of 1947. The written certificate 
of the defendant certifying to the issuance of the liability policy on the 
1940 Buick car was forthwith filed with the Department of Motor Vehi- 
cles, which thereupon reissued to Davis his operator’s license, 

5. While the liability policy mentioned in the preceding paragraph was 
in force, Davis undertook to drive his 1947 Ford truck along a public 
street of the City of Durham. In so doing, Davis negligently struck an 
automobile owned and operated by the plaintiff, inflicting upon the plain- 
tiff both bodily injury and property damage, 

6. Subsequent to the collision, the plaintiff recovered judgment against 
Davis in an action in the Superior Court of Durham County for $1,500.00 
as damages for his bodily injury and property damage. Execution was 
issued on the judgment, and returned unsatisfied. 

7. The defendant did not defend the plaintiff’s suit against Davis. 
After the execution was returned unsatisfied, the plaintiff asserted that 
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the policy mentioned in paragraph 4 obligated the defendant to pay the 
judgment, and made demand on the defendant accordingly. The defend- 
ant refused to comply with this demand on the ground that the hability 
policy did not cover the 1947 Ford truck, and for that reason did not 
obligate it to pay for injuries caused by the operation of that vehicle by 
Davis, 

8. Subsequent to all of these events, the plaintiff brought this action 
against the defendant to subject the liability policy in question to the 
satisfaction of his judgment against Davis. 

9, The action came on to be heard before Judge Leo Carr at the 
November Term, 1953, of the Superior Court of Durham County. The 
parties waived trial by jury, and submitted the issues of fact to Judge 
Carr, who heard the evidence and made findings of fact accordant with 
the matters stated in the preceding paragraphs. Judge Carr concluded 
as matter of law that the hability policy in suit did not obligate the de- 
fendant to satisfy the plaintiff’s judgment against Davis, and entered 
judgment accordingly. The plaintiff excepted ard appealed, assigning 
the conclusion of law and the resultant judgment as error. 


Edwards, Sanders & Everett for plaintiff. 
Jordan & Wright and Perry C. Henson for defendant. 


Ervin, J. The plaintiff advances this argument to support his conten- 
tion that the liability policy obligates the defendant to satisfy his Judg- 
ment against Davis: 

1. The Motor Vehicle Safety and Financial Responsibility Act of 1947 
required an insurance carrier issuing an owner’s policy of lability insur- 
ance upon an assigned risk to include within the coverage of the policy all 
motor vehicles owned by the insured and registered in his name. 

2. When it issued the lability policy upon the 1940 Buick ear only, 
the defendant issued an owner’s policy of lability insurance upon an 
assigned risk. This being so, the statutory requirement entered into and 
formed a part of the liability policy to the same extent as if it were 
actually written in it, and extended the coverage of the liability policy 
to the 1947 Ford truck, which was owned by Davis and registered in his 
name. 

3. Since the liability policy covered the 1947 Ford truck, it obligates 
the defendant to satisfy the judgment based on the negligent operation of 
that vehicle by Davis. 

This argument lacks validity because its major premise is untenable. 

The Motor Vehicle Safety and Financial Responsibility Act of 1947 
was analyzed in detail in FTowell v. Indemnity Co., 237 N.C. 227, 74 S.E. 
2d 610, and Russell v. Casually Co., 237 N.C, 220, 74 S.E. 2d 615. It was 
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pointed out in the Howell case that the Act fell short of its avowed pur- 
pose “to require financial responsibility of reckless, inefficient and irre- 
sponsible operators of motor vehicles . . . involved in accidents.” Legis- 
lative recognition of the accuracy of that observation may have prompted 
the enactment of the Motor Vehicle Safety and Financial Responsibility 
Act of 1953. 

The Motor Vehicle Safety and Financial Responsibility Act of 1947 
did not require an Insurance carrier issuing an owner’s policy of liability 
insurance upon an assumed risk to ferret out and include within the 
coverage of the policy all motor vehicles owned by the insured and regis- 
tered in his name, irrespective of the omission of some of them from the 
insured’s application for the insurance, and irrespective of the insured’s 
ability or willingness to pay premiums upon all of them. 

The Act specified that it was not obligatory for an insurance carrier to 
grant any insurance whatever upon a risk assigned to it until it had 
received “payment of a proper premium.” G.S. 20-276. It put upon the 
insured responsibility for determining which of his motor vehicles should 
be covered by the owner’s policy of liability insurance by providing for 
the cancellation of the registration of the motor vehicles not so covered. 
G.S. 20-252 (b). It declared by inescapable implication that an owner’s 
policy of liability insurance issued under the provisions of the assigned 
risk plan should restrict its coverage to the motor vehicle or vehicles 
designated in the insured’s application to the assigning agency to have his 
risk assigned to an appropriate carrier, and the assigning agency’s direc- 
tive assigning the insured’s risk to the issuing carrier. G.S. 20-276. 

When all is said, the Act simply imposed upon an insurance carrier 
issuing an owner’s policy of liability insurance upon an assigned risk this 
twofold obligation: First, to issue to the insured a policy meeting the 
requirements of subdivision (2) of G.S, 20-227, and designating “by 
explicit description, or by appropriate reference, all motor vehicles with 
respect to which coverage is intended to be granted” ; and, second, to issue 
a written certificate giving the effective date of the policy and designating 
“by explicit description or by appropriate reference all motor vehicles 
covered.” G.S. 20-252 (a). 

The Act required the written certificate of the issuing carrier to be 
filed with the Department of Motor Vehicles so that the Department 
could reissue an operator’s license to the insured and cancel the registra- 
tion of such of the insured’s motor vehicles as were not covered by the 
policy of liability insurance. G.S. 20-252. 

What has been said makes it evident that the defendant performed its 
obligations under the Motor Vehicle Safety and Financial Responsibility 
Act of 1947 when it issued to Davis an owner’s policy of liability insur- 
ance covering the 1940 Buick car only. The validity of this conclusion 
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is not impaired in any way by the failure of the Department of Motor 
Vehicles to cancel the registration of the 1947 Ford truck, 
For the reasons given, the judgment is 


Affirmed. 


STATE vy. PAUL MYERS. 
(Filed 4 June, 195+.) 


1. Receiving Stolen Goods § 6— 


Evidence of defendant’s guilt of receiving stolen goods with knowledge 
that they had been stolen, held amply sufficient to overrule defendant's 
motion for nonsuit. G.S. 14-T1. 


2. Criminal Law § 29b— 
Ordinarily, on a prosecution for a particular crime, evidence tending to 
show that defendant has committed other distinct, independent, or separate 
offenses is wholly impertinent and should be excluded, 


3. Same: Receiving Stolen Goods § 5-— 


In a prosecution for receiving stolen goods with knowledge that they 
had been stolen, evidence tending to show that defendant on a previous 
vecasion had accepted stolen merchandise from the same parties under such 
circumstances that defendant must have known that the merchandise had 
been stolen, is competent upon the question of defendant’s guilty knowl- 
edge upon the oceasion specified in the indictment. 


Boxksirr, J., took no part in the consideration or decision of this case, 


Arrrau by defendant from Bobbitt, J., September Term 1953, For- 
syty. No error. 

Criminal prosecution under bill of indictment :n which it is charged 
that defendant did feloniously receive stolen property knowing at the time 
it was stolen in violation of G.S, 14-71. 

About 1:00 or 2:00 a.m. on the night of 11 July 1953, J. D. Harrelson, 
Jimmy Lee Saunders—an infant of about 17 years of age—and two other 
associates broke and entered the Acadia Pharmacy in Winston-Salem. 
They took and carried away a large quantity of merchandise including 
radios, watches, cameras, cigarette lighters, a cash register, an adding 
machine, a typewriter, and various other articles described in the bill 
of indictment. They put the merchandise into a truck and Harrelson and 
Saunders carried it to defendant’s home. The other two got off the truck 
at a church in the vicinity of defendant’s home and waited in the church 
yard where they had theretofore stored other stolen property. Defend- 
ant declined to discuss the purchase of the property in the presence of the 
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young boy. Harrelson carried Saunders to the church and went back to 
defendant’s home. Defendant then accepted the property and paid Har- 
relson $152, 

On or about 15 June, Harrelson and associates broke and entered the 
Colonial Stores building and stole over $4,400 worth of merchandise. 
They left five cases of cigarettes in the church yard and stored the rest of 
the merchandise in an old tobacco barn. That night they delivered the 
cigarettes to defendant. Defendant went to look at the other property, 
and that night it was delivered to him, piled up in his home in such man- 
ner he said he could not tell what 1t was and could not say what he would 
give for it. He later paid $250. 

Defendant told Harrelson and associates he would pay $50 each for 
21-inch TV sets. He bought from them one 17-inch TV set about 2:00 
a.m. one night and paid $25 for it. He also told them “he could use a 
lot of little radios.” 

Defendant was told that the merchandise delivered in June came from 
the Colonial Stores and that the last came from the Acadia Pharmacy 
and was “hot stuff.” He was also told where the TV set came from, 

Defendant denied that he had ever received any property from the 
State’s witnesses and otherwise contradicted their testimony. 

The jury rendered a verdict of guilty as charged in the bill of indict- 
ment. The court pronounced judgment on the verdict and defendant 
appealed. 


Attorney-General McMullan, Assistant Attorney-General Moody, and 
Gerald F, White, Member of Staff, for the State. 
P.W. Glidewell for defendant anpellant. 


Barnuityt, C. J. When we consider the evidence in the light most 
favorable to the State, as we are required to do in determining the merits 
of an exception to the refusal of the court to sustain a demurrer to the 
evidence under G.S. 15-173, a mere statement of the essential facts relied 
on by the State renders the conclusion that defendant received the prop- 
erty listed in the bill of indictment “knowing the same to have been 
feloniously stolen or taken,” G.S, 14-71, so impelling that it requires no 
discussion or citation of authority. S. v. Larkun, 229 N.C, 126, 47 S.E. 
2d 697; 8. v. Collins, ante, p. 128. He received a large quantity of valu- 
able merchandise at a grossly inadequate price; he refused to trade for 
the property in the presence of a young boy; he received it at night; and 
he was told that it was “hot stuff,” a term commonly understood to mean 
stolen. He had theretofore inspected a large quantity of merchandise 
stored in an old barn and later purchased the same for a nominal sum, 
He accepted, at night, five cases of cigarettes, stored in an old church 
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yard. He took the cigarettes and other merchandise from young boys he 
had no cause to believe were lawfully engaged in tke sale of merchandise 
in the manner here disclosed. He had theretofore received a large quan- 
tity of new merchandise taken from the Colonial Stores while it was piled 
up at night in his home like so much junk, so that he could not tell what 
it was or estimate its value. Le was told each time from whence it came 
and that it was stolen. He solicited small radios and TV sets. That he 
was put on notice that the property was stolen would seem to be beyond 
debate. Indeed the defendant, in his brief, advances no argument to the 
contrary. 

But defendant duly excepted to the evidence tending to show that he 
received the Colonial Stores property and the T'V sets, and that he solic- 
ited the delivery of small radios. He did not, however, except to the 
evidence concerning his offer to purchase TV sets or to the evidence tend- 
ing to show that he purchased a 17-1nch set. 

These exceptions are brought forward in his brief. He contends that 
this evidence tending to show that he had committed like offenses at other 
times was incompetent and highly prejudicial. We are, however, con- 
strained to hold that they are without substantial merit. 

Ordinarily, on a prosecution for a particular erime, evidence tending 
to show that defendant has committed other distinct, independent, or 
separate offenses is wholly impertinent and should be excluded. SS. v. 
McClain, ante, p. 171. 

But this general rule is subject to well-recognized and uniformly ap- 
plied exceptions. These exceptions are fully discussed in S. v. McClain, 
supra, and the cases cited. What is there said needs no amplification, and 
mere repetition would serve no useful purpose. Suffice it to say that the 
testimony to which these assignments of error are directed was admissible 
on the question of defendant’s guilty knowledge at the time he received the 
merchandise described in the bill of indictment. 

In this connection we note that the trial judge, of his own volition, 
fully and correctly instructed the jury that it was to consider the same 
only in the event it found the property described in the bill of indictment 
was stolen and was thereafter received by defendant, “and then only as it 
may tend to bear and to throw light on the question as to whether the 
defendant, in receiving such stolen goods deseribed in the bill of indict- 
ment, had guilty knowledge of the fact, that they were stolen goods and 
received such goods with felonious intent, it being for the Jury to deter- 
mine to what extent, if any, such evidence does bear and throw hight on 
such question.” 

The other exceptive assignments of error fail to disclose cause for a 
new trial, 

No error. 
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Boxrsitt, J., took no part in the consideration or decision of this case. 


AILEEN HARDEE WALL v. MIMIE HARDEE. 


(Filed 4 June, 1954.) 
1. Habeas Corpus § 3— 


The resident judge of the district has jurisdiction to hear a special pro- 
ceeding under G.S. 50-128, brought and heard after notice to all parties. 


2. Bastards § 12— 


The mother of an illegitimate child is its natural guardian and has legal 
right to its custody, care and eontrol, if a suitable person, even though 
others may offer more material advantages in life for the child. This rule 
is not absolute, and the custody of the child may be awarded to another 
when it clearly and manifestly appears that the best interest and welfare 
of the child demand it. 


3. Same— 

Tt is necessary to support an order of the court awarding permanent 
custody of an illegitimate child to its nonresident mother that the court 
find that such permanent removal from the State would be for the best 
interest and welfare of the child. 

4, Appeal and Error § 50— 


Where the findings of fact are insufficient to support the judgment, the 
cause will be remanded. 


JoHNSON, J., coneurs in the result. 


AppeaL by respondent from Firizzelle, Resident Judge of the Fifth 
Judicial District, in chambers at Snow Hill, 5 September 1953. Purr. 

Special proceeding by petitioner to obtain the custody of her six year 
old illegitimate son from the respondent, who is a sister of petitioner. 

The facts found by the judge essential to a decision by us follow. The 
ehild, Harry Anthony Hardee, is living in a house on a small farm located 
three or four miles from Greenville, North Carolina, in the custody of 
Mimie Hardee, the respondent. In this house live the respondent, the 
mother of respondent and petitioner, a white man, who helps operate the 
farm, and Harry Anthony Hardee. Mimie Hardee has had custody of 
the child immediately after its birth, and for the last three years has had 
exclusive control and custody of the child. For the first three years of 
the child’s life there may have been joint custody of respondent with the 
mother at respondent’s home. On 8 November 1948 the petitioner mar- 
ried Atley Thomas Wall, who is employed with a building contractor in 
Washington, D. C., and earned in 1952 $4,345.33. They have two small 
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children about 8 years of age. “That the home of the petitioner is a fit 
place in which to rear the infant child Harry Antaony I[ardee, and that 
Atley Thomas Wall testified that if custody of said child was awarded 
his wife, it was their intention to take the necessary steps legally to adopt 
said child so that said child would have the same status at law as the chil- 
dren naturally born to the said Atley Thomas Wall and Aileen Hardee 
Wall. That Aileen Hardee Wall, petitioner herein, is of good moral char- 
acter and bears a good reputation at this time.” 

Upon the facets found, the judge made these conclusions of law. The 
petitioner is the natural mother of Harry Anthony Hardee, and as such 
has the primary, natural and legal right to custcdy and control of the 
child; the burden of showing the unsuitability of petitioner by reason of 
bad moral character and the lack of fitness to have custody of the child 
is upon the respondent, and the respondent has failed to carry such 
burden. 

Whereupon the Judge awarded permanent custody of Harry Anthony 
Hardee to petitioner, 

The respondent excepted to the judgment, and appealed assigning error. 


Sam B. Underwood, Jr., for Petitioner, Appellee. 
James & Speight, for Respondent, Appellant. 


Parker, J. This special proceeding is brought under G. 8S. N. C. 
50-13, and was heard after notice by the resident judge of the district in 
his district. All parties were present with counsel and witnesses. Judge 
Frizzelle had jurisdiction. Jn re Cranford, 231 N.C. 91, 56 S.E, 2d 35. 

It is well settled law in this jurisdiction that the mother of a bastard 
child is its natural guardian, and, as such, has a legal right to its custody, 
care and control, if a suitable person, even though others may offer more 
material advantages in life for the child. The mother’s right is based 
upon the ground that there is frequent doubt as to the child’s father, and 
that the mother, nearest in interest and affection to the child, will best 
promote its welfare. In re Cranford, supra; In re Shelton, 203 N.C. 75, 
164 S.E. 332; Ashby v. Page, 106 N.C. 328, 11 S.E. 283. This seems to 
be the universal rule. Anno. 51 A.L.R. 1507; 7 Am. Jur., Bastards, 
Sec. 61. 

This rule is not absolute. There have been, and will be, cases where 
the best interests of the bastard child required that its custody be taken 
from the mother, and placed elsewhere. While the courts are reluctant 
to do this, for reasons real as well as apparent, they do not hesitate, where 
it clearly and manifestly appears the best interests and welfare of the 
child demand it. Jn re Cranford, supra; In re Foster, 209 N.C. 489, 
183 S.E. 744; In re Shelton, supra; Anno, 51 A.L.R. 1510; 7 Am. Jur., 
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Bastards, Sec. 65. It is true the mother may have erred prior to its birth. 
She may have “loved not wisely but too well.” Yet there is a locus peni- 
tentiae, Prerce v. Jeffrres, 103 W. Va, 410, 1387 S.E. 651, 51 A.L.R, 1502 
and Annotation. See Judd v. Van Horn (Va.), 81 S.E. 2d 432. 

The petitioner and her husband live in Riverdale, Maryland, near 
Washington, D. C., and if she is awarded the custody of Harry Anthony 
Hardee, she will carry him there. Judge Frizzelle’s order awarding per- 
manent custody of the child to petitioner permits his removal from North 
Carolina. 

This Court said in Jn re DeFord, 226 N.C. 189, 37 S.E. 2d 516: “The 
rule that the removal from the State of a child whose custody is at issue 
will not be permitted is not an absolute or arbitrary principle and may 
be departed from when it is clearly manifested that the welfare of the 
child requires it.” See also Griffith v, Griffith, ante, p. 271, 81 S.E. 2d 918, 

Judge Frizzelle found as facts that the home of the petitioner is a fit 
place in which to rear Harry Anthony Hardee, and that petitioner is of 
good moral character, and bears a good reputation at this time. He 
apparently deemed such findings of fact sufficient to award the custody 
of Harry Anthony Hardee to his non-resident mother, for he made no 
findings of fact that such permanent removal from the State would be for 
the best interests and welfare of the child. The conclusion seems patent 
that the trial judge found insufficient facts. In re DeFord, supra; Griffith 
v. Griffith, supra. 

One of the gravest responsibilities that can be placed upon a court— 
and one of the most heart searching—is to determine the proper custodian 
of a child. Courts should ever bear in mind that children are not chat- 
tels, but intelligent and moral beings, and their happiness and welfare 
is a matter of prime consideration. 

In order that the evidence may be considered, the facts found, and 
judgment entered in accord with the law set forth in In re DeFord, supra; 
and in Griffith v. Griffith, supra, the facts found are set aside, the judg- 
ment reversed, and the proceeding is remanded. 

Error and Remanded. 


JoHNsoN, J., concurs in result. 
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InN THE MATTER OF THE CustTopy or WILLIAM LIVINGSTON McCORMICK, 
MILES JOSEPH McCORMICK, MARY ELISE MecCORMICK ann JOHN 
GREGORY McCORMICK. 

(Filed 4 June, 1954.) 

Habeas Corpus § 3-— 


G.S. 17-39 provides a proceeding in the nature of habeas corpus by which 
a controversy respecting the custody of minor children may be determined 
as between husband and wife, living in a state of separation without 
divoree, and the statute is available to the parent with whom the children 
then reside, it being immaterial whether the respondent or petitioner has 
custody at the time. 


APPEAL by respondent Miles Joseph MeCormick from Sink, J., in 
Chambers, 2 January, 1954, from Guirrorp. 

Proceeding under the provisions of G.S, 17-39 for determination of the 
charge and custody of the children whose names appear in the above 
styled caption. 

These facts constitute the framework on which this proceeding rests: 
On 23 December, 1953, Mary Elise Livingston McCormick filed a petition 
before the Honorable H. Hoyle Sink, Judge of Superior Court, resident 
of Twelfth Judicial District, in which she set forth in summary: (1) 
That she was then a resident of Guilford County, N. C., and her husband, 
Miles Joseph McCormick, was a resident of Forsyth County, N. C.; (2) 
that she is the mother, and he is the father of these children: William 
Livingston McCormick, age 8 (81 December, 1953), Miles Joseph McCor- 
mick, age 7, John Gregory MeCormick, age 5, and Mary Elise Livingston 
McCormick, age 4; (3) that she and her husband, Miles Joseph McCor- 
mick, are living in a state of separation; (4) that while the children are 
with petitioner at the home of her parents in Greensboro, N. C., her 
husband threatens to seize them by force, and a controversy exists be- 
tween her and her husband as to the charge and custody of their said 
children; and (5) that the children will be produced at the hearing of 
the petition. 

The petitioner therefore prays that a writ of habeas corpus issue to the 
end that the children be brought before the court and that such orders as 
to their care, custody, training and support be made as provided by G.S. 
17-39. 

Thereupon on 28 December, 1953, the Honorable H. Hoyle Sink, Judge 
as aforesaid, issued an order commanding Miles Joseph McCormick to 
appear before him at his office in the county courthouse, in Greensboro, 
Guilford County, N. C., on 29 December, 1953, at 2:30 p.m. to show 
cause, if any he have, why the court should not determine the custody of 
said children and make such orders and decrees wish reference thereto as 
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to the court might seem just and proper, and, further, ordering that the 
writ be served upon Miles Joseph McCormick by Sheriff of Forsyth 
County—in manner set forth, which was done on 24 December, 1953. 

Thereafter on 2 January, 1954, to which date hearing on the proceed- 
ing was by consent delayed, the respondent Miles Joseph McCormick 
demurred to the petition and moved that the proceeding be dismissed on 
the ground “that it appears upon the face of said petition that said peti- 
tion does not state facts sufficient to constitute a cause of action nor a basis 
for relief herein, it appearing therein that this respondent does not have 
possession nor control over nor of the children mentioned, but that they 
are in the possession and control of the petitioner herself, and that the 
petition does not present or describe a situation wherein the writ of 
habeas corpus 1s appropriate, it not being available for the mere resolu- 
tion of ‘disputes’ whether or not they be litigable at law or equity.” 

The demurrer was overruled, and to order signed in accordance there- 
with the respondent objected and excepted, and appeals to the Supreme 
Court and assigns error. 


HA. L. Koontz and C. L. Shuping for petitioner, appellee. 
Robert 8S. Cahoon for respondent, appellant. 


Winporne, J. This appeal presents one basic question: Where there 
is a controversy between husband and wife, living in a state of separation, 
without being divorced, in respect to the custody of their children, are 
the provisions of G.S. 17-39 available to the parent with whom the chil- 
dren then reside ? 

The statute, G.S. 17-39, in pertinent part provides that “When a con- 
test shall arise on a habeas corpus between any husband and wife, who 
are living in a state of separation, without being divorced, in respect to 
the custody of their children, the court or judge, on the return of such 
writ, may award the charge or custody of the child or children so brought 
before it to the husband or to the wife, for such time under such regula- 
tions and restrictions, and with such provisions and directions as will, in 
the opinion of such court or judge, best promote the interest and welfare 
of the children. At any time after the making of such orders the court 
or judge may, on good cause shown, annul, vary or modify the same .. .” 

It is manifest from a reading of this statute, as interpreted and applied 
in decisions of this Court, that its provisions are available only in cases 
where the husband and wife are living in a state of separation, without 
being divorced, and there arises a contest between them as to the custody 
of their children. Phipps v. Vannoy, 229 N.C, 629, 50 S.E, 2d 906; In re 
Young, 222 N.C. 708, 24 S.H. 2d 589; MeHachern v. McEachern, 210 
N.C. 98, 185 S.E. 684; In re Blake, 184 N.C. 278, 114 S.B, 294. 
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While the proceeding is referred to as “a habeas corpus” it seems clear 
that the Legislature did not intend it to be “habeas corpus” in the strict 
meaning of the term. Rather it is set up as a proceeding in the nature of 
habeas corpus by which controversy between husband and wife, living in 
a state of separation, without being divorced, in respect to the custody of 
their children may be determined. Hence the Court deems it immaterial 
whether the respondent or the petitioner has custody at the time. It is 
a means of bringing the children before the Court for a determination of 
the controversy. 

The judgment below is 

Affirmed, 


J. R. MIDKIFF, ApMINISTRATOR OF THE Estate or JESSE MIDKIFF, Ds- 
CEASED, V, NATIONAL ASSOCIATION FOR STOCK CAR AUTO RACING, 
INC., COMPETITOR LIAISON BUREAU OF NASCAR, INC., J & W, 
INC., WILLIAM (BILL) FRANCE anp JAMES CHESNUTT, 


(Filed 4 June, 1954.) 
1. Pleadings § 15— 


The allegations of the complaint must be liberally construed upon de- 
murreyr. 


2. Games and Exhibitions § 4— 


Allegations to the effect that plaintiff’s intestate was a competitor in a 
stock car automobile race, that the racetrack was under the control of the 
defendants, who, acting in concert, were conducting the race, and that they 
started the race with the track in an unsafe condition as a result of one or 
more “dead” cars being left thereon after the trial runs immediately before 
the race. without the knowledge of the competitors, but with defendants 
being chargeable with notice thereof, and that intestate was fatally injured 
when his ear collided with a “dead” car upon the track, is held sufficient 
to state a cause of action against defendants on the theory of concurrent 
negligence. 


3. Negligence §§ 1016, 16— 


Ordinarily, assumption of risk is a matter of defense which must be set 
up by answer rather than by demurrer. 


4. Death § 6— 


In an action for wrongful death, allegations that plaintiff is the duly 
qualified and acting administrator of the estate of the deceased is sufficient 
without allegation that plaintiff brings the action in his representative 
capacity. 


AppEAL by defendants (except J & W, Inc.) from Patton, Special 
Judge, at January Civil Term, 1954, of ALamanos. 
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Civil action by plaintiff to recover damages for the wrongful death of 
his intestate, Jesse Midkiff, due to the alleged negligence of the de- 
fendants. 

The defendants (except J & W, Inc.) demurred (1) for failure of the 
complaint to state facts sufficient to constitute a cause of action and (2) 
for defect of parties. G.S. 1-127 (4) and (6). 

The trial court overruled the demurrer, and from the judgment based 
on such ruling the demurring defendants appealed. 


Thos. C. Carter and Long & Ross for plaintiff, appellee. 
Long, Ridge, Harris d Walker for defendants, appellants, 


Jounson, J. The complaint alleges in substance these ultimate facts: 
(1) that the intestate, as one of the competitors in a stock car automobile 
race held on a track near Raleigh, North Carolina, 19 September, 1953, 
collided with a dead car upon the track a few seconds after the beginning 
of the race and was killed in the collision; (2) that the individual de- 
fendants, as officers, agents, and servants of the corporate defendants, 
were supervising and directing the race which was being promoted jointly 
by the corporate defendants; and (3) that the intestate’s death was proxl- 
mately caused by the joint and concurrent negligence of the defendants in 
that they, “acting in concert,” started the race when they knew, or in the 
exercise of due care should have known, the track was in an unsafe condi- 
tion as a result of one or more dead cars being left thereon following the 
test runs made immediately before the race, the dead cars being out of 
sight of the competitors starting the race who were without knowledge, or 
means of knowledge, that the track was in such unsafe condition. 

These allegations, when liberally construed in favor of the plaintiff, as 
is the rule on demurrer, are sufficient to state a cause of action against 
the defendants on the theory of concurrent negligence. Bumgardner v. 
Fence Co., 286 N.C. 698, 74 S.E. 2d 82; Bumgardner v. Allison, 238 N.C. 
621, 78 S.E. 2d 752; Blalock v. Hart, 239 N.C, 475, 80 S.E. 2d 8738. See 
also Glazener v. Transit Lines, 196 N.C. 504, 146 S.E. 134, and 38 Am, 
Jur., Negligence, See, 63. 

The decisions cited and relied on by the defendants are distinguishable, 
In the case of Shives v. Sample, 238 N.C, 724, 79 S.E. 2d 198, it was 
alleged merely that the plaintiff truck driver, employee of the defendants, 
was injured in delivering a truck-load of crushed stone or gravel, on a 
stock pile when the stock pile which was hollow underneath caved in. 
In that case there was no allegation in respect to how, when, or under 
what circumstances the stock pile came to be hollow underneath, nor was 
there allegation that the stock pile was under the control of the defend- 
ants, nor that the plaintiff did not have the same knowledge, or means 


472 IN THE SUPREME COURT. [240 


CoLLAS v. REGAN. 


of knowledge, of the danger as did the defendants. Tere, it is alleged 
that the race track was under the control of the defendants, who, acting nm 
concert, were conducting the race, and that they started the race with the 
track in an unsafe condition as a result of one or more dead cars being 
left thereon after the trial runs immediately before the race, without the 
knowledge of the competitors, but with defendants being chargeable with 
notice thereof. These allegations clearly distinguish the instant case 
from Shives v. Sample, supra. 

The question whether the defendants are entitled to have the plaintift’s 
allegations of negligence made more definite and certain under the pro- 
cedure authorized by G.S. 1-153 is not presented by this record. 

Also, it would seem that the defendants’ argument based on the doc- 
trine of assumption of risk is premature and untenable. Ordinarily, 
assumption of risk 1s a matter of defense which must be set up by answer 
rather than by demurrer. Dorsett v. Clement-Ross Mfg. Co., 181 N.C. 
254, 42 S.E. 612; Hubbard v. Southern R. Co., 203 N.C. 675, 166 S.E. 
802. See also 65 C.J.8., Negligence, Sections 192 and 197 (b). 

The defendants’ contention that the complaint is demurrable for failure 
of the plaintiff administrator to allege specifically that he brings this 
action in his representative capacity seems to be without merit. It is 
alleged that plaintiff “is the duly qualified and acting Adminstrator of 
the estate of Jesse Midkiff, deceased, having been duly appointed by the 
Clerk of the Superior Court of Alamance County, North Carolina.” 
These allegations suftice to overcome the defendants’ demurrer directed to 
the question of “defect of parties plaintiff.” 

The judgment below is 


Affirmed. 


NICK COLLAS v. TOMMY J. REGAN (Mrtnor), By His GuarRpDIAN AD LITEM, 
C. E. REGAN. 
(Filed 4 June, 1954.) 
1. Negligence §§ 10, 16— 


The last clear chance or discovered peril doctrine must be pleaded by a 
plaintiff in order to be available as a basis for recovery. 


2. Pleadings § 24— 
A plaintiff can recover only on the case made by his pleadings. 


3. Negligence § 10— 
The doctrine of last clear chance does not apply when there is no evi- 
dence indicating that defendant might have avoiced the injury by using 
proper care after his discovery of plaintiii’s peril. 
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AppEAL by plaintiff from Sharp, Special Judge, at February Special 
Term, 1954, of ORANGE. 

An automobile operated by the infant defendant Tommy J. Regan 
struck and injured the plaintiff Nick Collas while he was walking across 
a street in Chapel Hill. The plaintiff sued the infant defendant for 
resultant damages. These issues arose upon the pleadings and were sub- 
mitted to the jury: (1) Was the plaintiff injured by the negligence of 
the defendant, as alleged in the complaint ¢ (2) Did the plaintiff, by his 
own ne gligence, contribute to his injury, as alleged in the answer? (3) 
What amount of damages, if any, 1s the plaintiff entitled to recover of 
the defendant? The jury answered the first issue “yes” and the second 
issue “yes,” and left the third issue unanswered. The presiding judge 
entered judgment for defendant, and the plaintiff appealed, assigning 
errors, 


John T, Manning for plaintiff. 
Bonner D, Sawyer for defendant. 


Ervin, J. Counsel for the plaintiff concedes with his customary can- 
dor that his client’s pleadings do not invoke the last clear chance or dis- 
covered peril doctrine, and that in consequence his client is not entitled 
to prevail on this appeal unless we overrule the decisions holding that 
the last clear chance or discovered peril doctrine must be pleaded by a 
plaintiff in order to be available as a basis for recovery. Bailey v. h. &., 
923 N.C, 244, 25 S.E, 2d 8383; Hudson v. fh, R., 190 N.C. 116, 129 S.E. 
146. This we cannot do. These decisions are simply practical applica- 
tions of the basic rule that a plaintiff can recover only on the case made 
by his pleadings. The plaintiff’s legal plight would be no better, however, 
had his pleadings invoked the doctrine under discussion. This is true 
because there is no evidence indicating that the infant defendant might 
have averted the injury by using proper care after his discovery of the 
plaintifi’s peril. Wade v. Sausage Co., 239 N.C. 524, 80 S.E. 2d 150. 

No error. 


JOHN W. MOORE vy. BRIGHT W. CROSSWELL. 
(Filed 4 June, 1954. ) 
1. Appeal and Error § 6c (3)— 
While exceptions to the charge may be noted after trial, such exceptions 


should be included in appellant’s statement of case on appeal as served 
on appellee. 
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2, Appeal and Error § 23— 


The function of the assignment of errors is to group and bring forward 
such of the exceptions previously noted as the appellant desires to preserve 
and present to the Court, and may be prepared after service of case on 
appeal. 


3. Appeal and Error § 24— 


An assignment of error not supported by an exception duly taken will 
be disregarded. 


4, Appeal and Error § 6c (2)— 


A sole exception to the judgment presents only the face of the record 
proper for review, and when no error appears thereon, the appeal must fail. 


AppEAL by plaintiff from Grady, Emergency Judge, and a jury, at 
January Civil Term, 1954, of DurHam. 

Civil action to recover damages for personal injuries alleged to have 
been caused by the negligence of the defendant, tried below on issues of 
negligence and contributory negligence. Both issues were answered in 
the affirmative. 

From judgment on the verdict decreeing that the plaintiff recover 
nothing, he appealed. 


C’, Horton Poe, Jr., for plaintiff, appellant. 
fieade, Fuller, Newsom & Graham for defendant, appellee. 


Jounson, J. This appeal is predicated upon assignments of error, 
both of omission and commission, in the charge. Yet, the assignments 
urged are not supported by exceptions previously noted as required by 
our rules. See Rules 19 (3) and 21, Rules of Practice in the Supreme 
Court, 221 N.C. 554. While exceptions to the charge may be noted 
after trial, when the statement of case on appeal is prepared, even so, 
such exceptions should be included in appellant’s statement of case on 
appeal as served on the appellee, in order that the latter may be fully 
apprised at that juncture of the theory of the appeal. The assignment 
of errors, not necessarily being a part of the statement of case on appeal, 
may be prepared later. The function of the assignment of errors is to 
group and bring forward such of the exceptions previously noted in the 
case on appeal as the appellant desires to preserve and present to the 
Court. 3 Am. Jur., Appeal and Error, Sections 634 and 695. Therefore, 
an assignment of error not supported by an exception will be disregarded. 
Worley v. Logging Co., 157 N.C. 490, 73 S.E. 107. It 1s so ordered here. 

The only exception appearing in the record is to the signing and enter- 
ing of the judgment from which the appeal is taken. This presents only 
the face of the record proper for inspection and review, and when no 
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error appears thereon, the appeal must fail. Query v. Insurance Co., 218 
N.C. 386, 11 S.E. 2d 139; Smith v. Smith, 226 N.C. 506, 39 S.E. 2d 391; 
Bourne v. Edwards, 238 N.C. 261, 77 S.E. 2d 616; Donnell v. Cox, ante, 
259, 81 S.E, 2d 664. Here the verdict supports the judgment and no 
error appears on the face of the record. 

No error. 


BADGIE LEE SELLARS vy. WILLIAM N. SELLARS. 
(Filed 4 June, 1954.) 


Divorce and Alimony § 12— 


The court may allow plaintiff possession of the home owned by the 
parties as tenants by the entireties in fixing alimony pendente lite under 
G.S. 50-16. 


Apprat by the defendant from Sharp, Special Judge, Special February 
Civil Term 1954 of ORANGE, 

Civil action instituted by plaintiff for alimony without divorce, and 
counsel fees under G. S. N. C. 50-16, heard by consent on motion in the 
cause for alimony pendente lite and counsel fees. 

The motion was heard on the complaint and affidavits of the plaintiff 
and the defendant. The court made detailed findings of fact, which are 
amply supported by competent evidence. These findings of fact are 
briefly summarized: On 12 December 1953 defendant feloniously as- 
saulted the plaintiff, his wife, with a razor with intent to kill, inflicting 
upon her serious injuries across her breast and neck by which her health 
has been impaired; that he had previously assaulted and seriously injured 
plaintiff; that defendant is addicted to use of whiskey; that plaintiff 
cannot return to the home owned by them as tenants by the entirety with- 
out endangering her life, as long as defendant is in possession. That 
plaintiff lacks sufficient means to exist pending the trial of this action and 
to pay counsel fees. That the state of plaintifi’s health renders it in the 
best interest of the plaintiff, and necessary that alimony pendente lite to 
which she is entitled, be allotted to her in the home. That the defendant 
is an able-bodied man, and earning at least $37.00 a week after deductions 
and taxes. Whereupon, the court ordered that the defendant on or before 
1 March 1954 pay to plaintiff $50.00; pay to her counsel on or before 
1 May 1954 $100.00 as counsel fees; and on or before 27 February 1954 
vacate the home owned by the parties at 504 Church Street, Chapel Hill, 
North Carolina,—plaintiff’s alimony being allotted to her in the home 
pending the further orders of the court. 
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The defendant excepted to the judgment entered, and appealed. 


William S, Stewart and Bonner D. Sawyer for Plaintiff, Appellee. 
John T, Manning for Defendant, Appellant. 


Per Curtam. The defendant makes no contention that the evidence 
fails to support the findings of fact. The argument of the defendant that 
the court erred in awarding to the plaintiff possession of the home owned 
by them as tenants by the entirety, has been answered adversely to such 
contention by this Court in Wright v. Wright, 216 N.C. 693, 6 S.E. 2d 
555, and upon the authority of that case the judgment of the court 
below is 


Affirmed. 


STATE v. JOHN C. MOBLEY. 
(Filed 9 July, 1954.) 


home, 


. Arrest § 3— 


A person has the right to resist an unlawful arrest by the use of force, 
as in self-defense. 


bo 


Same— 


A person resisting an unlawful arrest may use only such force as 
reasonably appears to be necessary to prevent the unlawful restraint of 
his liberty, and where he uses excessive force, he may be guilty of assault, 
or, if death ensues, even of homicide. 


3. Arrest § 1b— 


Under the general common law rule, an arres: may not be made ordi- 
narily without a warrant, and the exceptions to this common law rule are 
defined and limited entirely by statute in this State. 


4. Same— 


An arrest without warrant except as authorized by statute is illegal in 
this State. 


5. Same— 


A peace officer may make an arrest without a warrant if he has reason- 
able ground to believe that a felony has been committed or a dangerous 
wound inflicted, and that the suspect is guilty and will escape unless 
immediately arrested, G.S. 15-41. Under this ru“e it is not required that 
the offense be committed in the presence of the peace officer or in fact 
that the offense should have been actually committed if the arresting officer 
has reasonable ground to believe that it has been committed. 


6. Arrest § la— 


Where a felony actually has been committed in the presence of a private 
citizen, such private citizen may forthwith arrest without warrant the per- 
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son he knows to be guilty or the person he has reasonable ground to believe 
guilty. If it turns out the offense is not a felony, such private person may 
not justify taking the suspect into custody. G.S. 15-40. 


7. Arrest § la, 1b— 


A peace officer or a private citizen on equal terms may arrest without 
warrant a person whose conduct in his presence amounts to a breach of the 
peace, or a threat of breach of the peace together with some overt act in 
attempted execution of the threat such as reasonably justifies a belief 
that the perpetration of an offense amounting to a breach of the peace is 
imminent. G.S. 15-39. 


8. Same— 


The test of the right of a peace officer or private citizen to arrest without 
warrant under G.S, 15-39 is not whether the offense be a misdemeanor, 
but whether arrest is necessary to prevent or suppress a breach of the 
peace. The statute does not justify arrest when the facts furnish 
reasonable ground to believe an offense covered by the statute is being 
committed, but the person making the arrest must determine, at his peril, 
preliminary to proceeding without warrant, whether an offense arrestable 
under the statute is being cummitted. S. v. MeNinch, 90 N.C. 695, over- 
ruled on this point. 


10 


11. 


12 


13. 


Mere drunkenness unaccompanied by language or conduct which creates, 
or is reasonably calculated to create, public excitement or disorder amount- 
ing to a breach of the peace, will not justify arrest without warrant under 
G.S. 15-39. 


Arrest § 3— 

The State’s evidence tended to show that defendant resisted arrest 
without warrant by a municipal police officer on a charge of public drunk- 
enness under G.S. 14-835, The municipal charter conferred no power on its 
police officers to arrest without warrant in misdemeanor cases. Held: In 
the absence of evidence tending to show prima facie that defendant’s con- 
duct at the time amounted to an actual or threatened breach of the peace, 
the arrest was illegal, and defendant’s motion to nonsuit on the charge of 
resisting arrest should have been allowed. 


Same— 

Where the State’s evidence fails to show that defendant used excessive 
force in resisting an illegal arrest, defendant’s motion to nonsuit on the 
charge of assaulting the police officer should have been allowed. 


Arrest §§ tla, 1b— 

A nuisance is not per se a breach of the peace, and neither a police 
officer nor a private citizen may arrest a person without warrant for 
creating a nuisance which does not amount to a breach or threatened 
breach of the peace. 


Appeal and Error § 51b— 


The doctrine of stare decisis does not apply where it conflicts with a 
pertinent statutory provision to the contrary. 
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14. Same— 


The doctrine of stare decisis should never be applied to perpetuate 
palpable error. 


BaRNHILL, C. J., coneurs in result. 
PARKER, J., dissenting. 
Denny, J., concurring. 


Apprat by defendant from Rousseau, J., and a jury, at October Term, 
1953, of GasTon. 

Criminal prosecution tried on appeal from the Recorder’s Court of the 
Town of Dallas upon warrants, consolidated for trial, charging the de- 
fendant with (1) public drunkenness, (2) resisting arrest, and (3) simple 
assault, 

Police officers of the Town of Dallas arrested the defendant without 
warrant for public drunkenness. The defendant, asserting he was not 
drunk, resisted the arrest. Chief Eidson testified that as he and officer 
Broome drove up to Brewer’s Service Station he observed the defendant 
“wobbling across the driveway... . He was drunk... . I got out of 
the car and... told him he was under arrest for being drunk. I took 
hold of his left arm. Mr. Broome got his right arm. We started to the 
car. He scuffled on around behind the car and... hauled off and hit 
me beside the head and knocked my hat off, and my glasses flew out of my 
pocket. He started toward Mr. Broome and... swung at him and hit 
him a glancing lick. . . .” The defendant testified, as did a number of 
bystanders, that he was not intoxicated. 

The jury returned a verdict of not guilty of public drunkenness, but 
guilty of resisting arrest and guilty of simple assault. 

From judgment pronounced, imposing penal servitude of nine months, 
the defendant appealed, assigning errors. 


ciltorney-General McMullan and Assistant Attorney-General Moody 
for the State. 

R. Gregg Cherry, Ernest R. Warren, and Charles BE. Hamilton, Jr., for 
defendant, appellant. 


Jounson, J. The offense of resisting arrest, both at common law and 
under the statute, G.S. 14-223, presupposes a lawful arrest. It 1s axio- 
matie that every person has the right to resist an unlawful arrest. In 
such ease the person attempting the arrest stands in the position of a 
wrongdoer and may be resisted by the use of force, as in self-defense. 
S. v. Beal, 170 N.C. 764, 87 S.E. 416; S. uv. Allen, 166 N.C. 265, 80 S.E. 
1075; 9.v. Belk, 76 N.C. 10; 8. v. Bryant, 65 N.C. 327; 8. v. Kirby, 24 
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N.C. 201; S. v. Curtis, 2 N.C. 471; 4 Am. Jur., Arrest, Sec. 92; 6 C.J.S., 
Arrest, Sec, 18, p. 618. See also 28 Va. Law Review, p. 330. 

True, the right of a person to use force in resisting an illegal arrest is 
not unlimited. He may use only such force as reasonably appears to be 
necessary to prevent the unlawful restraint of his liberty. S. v, Allen, 
supra. See also 8S. v. Glenn, 198 N.C, 79, 150 S.E. 663. And where ex- 
cessive force is exerted, the person seeking to avoid arrest may be con- 
victed of assault, or even of homicide if death ensues (4 Am. Jur., Arrest, 
Sec. 92), but in no event may a conviction of the offense of resisting 
arrest be predicated upon resistance of an unlawful arrest. S. v, Allen, 
supra; S. v. Belk, supra; Prosser on Torts, p. 165. 

This brings us to the pivotal! question presented by this appeal: Was 
the arrest of the defendant lawful or unlawful? Necessarily, the answer 
is dependent on whether the officers had the right to arrest the defendant 
without a warrant. 

It has always been the general rule of the common law that ordinarily 
an arrest should not be made without warrant and that, subject to well- 
defined exceptions, an arrest without warrant 1s deemed unlawful. 4 BI. 
Com. 289 et seg.; 6 C.J.8., Arrest, Sec. 5, p. 579; 5 CiJ., p. 3895. This 
foundation principle of the common law, designed and intended to protect 
the people against the abuses of arbitrary arrests, is of ancient origin. 
It derives from assurances of Magna Carta and harmonizes with the 
spirit of our constitutional precepts that the people should be secure in 
their persons, Nevertheless, to this general rule that no man should be 
taken into custody of the law without the sanction of a warrant or other 
judicial authority, the processes of the early English common law, in 
deference to the requirements of public security, worked out a number of 
exceptions. These exceptions related in the main to eases involving felo- 
nies and suspected felonies and to breaches of the peace. 4 Bl. Com, 292 
et seg.; Archbold’s Criminal P. and P., 29th Edition, p. 1018 et seq.; 
4 Am. Jur., Arrest, Sections 22 to 38. Arrest without warrant in felony 
cases was justified at common law on the theory that dangerous criminals 
and persons charged with heinous offenses should be incarcerated with all 
possible haste in the interest of public safety. Whereas, the necessity for 
prompt on-the-spot action in suppressing and preventing disturbances of 
the public peace was the factor which justified arrest without warrant in 
misdemeanor cases involving breaches of the peace. In such cases, with 
the moving consideration being the immediate preservation of the public 
peace, rather than the due apprehension of the offender, the theory pre- 
vailed that unless the public peace was menaced, the delay incident to 
obtaining a warrant from a judicial officer would not prejudice the inter- 
ests of the State in punishing the offender. See Carroll v. United States, 
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267 U.S. 182, 69 L. Ed. 548, 45 S. Ct. 280, 39 A.L.R. 790. See also 
75 University of Pennsylvania Law Review, 485. 

It is not necessary for us to deal at length with. the refinements of the 
common law exceptions to the general rule against arrest without warrant. 
This 1s so for the reason that in this State the common law exceptions 
have been enacted or supplanted by statute, so that the power of arrest 
without warrant is now defined and limited entirely by legislative enact- 
ments. And the rule is that where the right and power of arrest without 
warrant is regulated by statute, an arrest without warrant except as 
authorized by statute is illegal. Szms v. Smith, 115 Conn. 279, 161 A. 
239; S. v. Bradshaw, 53 Mont. 96, 161 P. 710; 8S. v. De Hart (N. J.C. 
Pl.), 129 A. 427; Mazzolini v. Gifford, 90 Vt. 352, 98 A. 904; 6 C.J.S., 
Arrest, Sec. 5, pp. 579 and 580. See also Stearns v. Titus, 193 N.Y. 272, 
85 N.E. 1077; Vinson v. Commonwealth, 219 Ky. 482, 293 S.W. 984; 
Fitzpatrick v. Commonwealth, 210 Ky. 385, 275 S.W. 819. 

Our General Assembly of 1868-69 enacted a comprehensive, all-embrac- 
ing set of rules prescribing and limiting the power of arrest without war- 
rant. ‘This Act, which may well be called our Code of Arrest Without 
Warrant, is Chapter 178, Subchapter 1, Session Laws of 1868-69. Its 
caption reads as follows: “When and by whom arrests may be made with- 
out process.” This statute clarifies, in some particulars modifies, and in 
other ways extends the pre-existing rules of the common law governing 
arrest without warrant, but in the main the Act is declaratory of the 
common law. The statute has been preserved and brought forward 
through successive codifications of our statute law. It is now codified in 
pertinent parts as G.S, 15-39, 15-40, 15-41, 15-48, 15-44, 15-45, and 15-46. 

The basic rules governing arrest without warrant as precribed by the 
Act of 1869 may be distinguished as they relate to (1) felonies and to 
(2) misdemeanors. We discuss them in that order: 

1. Felonies.—G.S. 15-41 (Subchapter 1, Section 3 of the Act of 1869) 
confers on peace officers the right to make arrests without process when 
the officer has “reasonable ground to believe” (1) a felony has been com- 
mitted or a “dangerous wound” inflicted, (2) that a particular person is 
guilty, and (3) that such person may escape if not immediately arrested. 
Under this statute the significant features are that the felony or danger- 
ous wound need not necessarily be committed or inflicted in the presence 
of the officer. Indeed, in order to justify the arrest it is not essential that 
any such serious offense be shown to have been actually committed. It ts 
only necessary that the officer have reasonable ground to believe such 
offense has been committed. Moreover, in the instances enumerated an 
arresting officer is protected by the statute against the consequences of an 
erroneous arrest based on mistaken identity of the offender; all that is 
required is that the officer have reasonable ground to believe he is after 
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the right person and that the suspect will escape unless immediately 
arrested. 

G.S. 15-40 (Subchapter 1, Section 6 of the Act of 1869) authorizes 
private persons to make arrests in certain felony cases. By the terms of 
this statute, when a felony actually has been committed in the presence 
of a private person, he may forthwith arrest without warrant (1) the 
person he knows to be guilty, or (2) the person he has reasonable ground 
to believe to be guilty. It is noted that this statute confers on a private 
citizen the right of arrest only when a felony is actually committed in his 
presence. Thus, if it turns out that the supposed offense is not a felony, 
then the arresting private citizen may not under the terms of the statute 
justify taking the suspect into custody. However, if a felony actually 
has been committed in his presence, then the private person making the 
arrest has the protective benefits of the statute if he arrests either (1) the 
guilty person or (2) the person he has reasonable ground to believe is 
guilty of the offense, although perchance the person arrested may be 
innocent. 

2. Adisdemeanors.—G.S. 15-89 (Subchapter 1, Section 1 of the Act of 
1869) deals with breaches of the peace. This statute confers on peace 
officers and private persons, on equal! terms, the power of arrest without 
warrant in certain misdemeanor cases. The statute follows in the main 
the pre-existing principles of the common law. The language of the 
statute is as follows: “Every person present at any riot, rout, affray or 
other breach of the peace, shall endeavor to suppress and prevent the 
same, and, if necessary for that purpose, shall arrest the offenders.” It is 
significant to note that the statute—as did the rules of the common law 
it supplanted—confers no power of arrest without warrant in misde- 
meanor cases, as such. The power of arrest without warrant is referable 
entirely to the question of breach of the peace. The test is not whether 
the offense is a misdemeanor, but, rather, whether an arrest 1s necessary 
in order to “suppress and prevent” a breach of the peace. The fact that 
an offense arrestable under this statute as a breach of the peace is also a 
misdemeanor, is purely coincidental. See Alexander v. Lindsey, 230 N.C, 
663, 55 S.E. 2d 470. 

This brings us to an analysis of the intent and meaning of G.S. 15-39. 
Tits language is plain and clear. An arrest without warrant may be made 
under the provisions of this statute by anyone when it is necessary to 
“suppress and prevent” a breach of the peace. This means that either 
a peace officer or a private person may arrest anyone who in his presence 
is (1) actually committing or (2) threatening to commit a breach of the 
peace. To justify an arrest on the ground of necessity in order to “sup- 
press” a breach of the peace, the conduct of the person arrested must 
amount to an actual breach of the peace in the presence of the person 
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making the arrest. Whereas, to justify an arrest in order to “prevent” 
a breach of the peace, ordinarily there must be at least a threat of a breach 
of the peace, together with some overt act in attempted execution of the 
threat. However, we think a breach of the peace is threatened within 
the meaning of the statute if the offending person’s conduct under the 
surrounding facts and circumstances is such as reasonably justifies a 
belief that the perpetration of an offense amounting to a breach of the 
peace is imminent. Quinn v. Hersel, 40 Mich. 576. See also Martin v. 
State, 89 Ala. 115, 8 So. 23, 18 Am. St. Rep. 91; Com. v. Gorman, 288 
Mass. 294, 192 N.E. 618, 96 A.L.R. 977; 4 Am. Jur., Arrest, See. 26. 

In testing the legality of an arrest without warrant by the provisions 
of G.S. 15-39, it must be kept in mind that not every misdemeanor is a 
breach of the peace. As to what constitutes a breach of the peace within 
the meaning of the rules which authorize an arrest without warrant in 
such cases, the better reasoned authorities emphasize the essentiality of 
showing as an element of the offense a disturbance of pubhe order and 
tranquillity by act or conduct not merely amounting to unlawfulness but 
tending also to create public tumult and incite others to break the peace. 
We find this suecinet statement in 4 Am. Jur., Arrest, Sec. 30: 

“Generally speaking, any violation of public order or disturbance of 
the public tranquillity by any act or conduct tend:ng to provoke or incite 
others to violence constitutes a breach of the peaze, within the meaning 
of the rules which authorize an arrest without a warrant for a breach of 
the peace... . 

“A breach of the peace may be occasioned by en affray or assault, by 
the use of profane and abusive language by one person toward another on 
a public street and in the presence of others, or by a person needlessly 
shouting and making a loud noise.” 

The Restatement of Torts, Section 116, puts it this way: “A breach of 
the peace is a public offense done by violence or one causing or likely to 
cause an immediate disturbance of public order.” See also Prosser on 
Torts, p. 160; Ballentine’s Law Dictionary, p. 171; 22 Michigan Law 
Review, 541, 573. 

In applying the statute at hand, G.S, 15-39, it is manifest that mere 
drunkenness unaccompanied by language or conduct which creates, or is 
reasonably caleulated to create, public excitemen: and disorder amount- 
ing to a breach of the peace, will not justify arrest without warrant under 
the statute. See Yarbrough v. Commonwealth, 219 Ky. 319, 292 S.W. 
S06; S. v. Munger, 48 Wyo. 404, 4 P. 2d 1094; King v. State, 182 Tex. 
Cr, R. 200, 103 S.W, 2d 754; Crow v. State, 152 Tex. Cr. R. 586, 216 
S.W. 2d 201; 8 Am. Jur., Breach of Peace, Sections 6 to 10; 11 C.J.S., 
Breach of the Peace, Sections 1 to 6. 
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It is to be kept in mind that G.S, 15-39 contains no provisions, com- 
parable to those in G.S. 15-41 dealing with felony cases, which justify 
arrest when the facts furnish reasonable ground to believe an offense 
covered by the statute is being committed. Therefore, a person making 
an arrest under the authority of G.S. 15-39 must determine, at his peril, 
preliminary to proceeding without warrant, whether an offense arrestable 
under the statute is being committed. S. v. Hunter, 106 N.C. 796, 11 
S.E. 366; S. o. McAfee, 107 N.C, 812, 12 S.E. 485; S. v. Rollins, 118 
N.C. 722,18 S.E. 394. See also WeKenna v. Whipple, 97 Conn. 695, 118 
A. 40; People v. Ward, 226 Mich. 45, 196 N.W. 971; Fitzpatrick v. Com- 
monweallh, supra (210 Ky. 385, 275 S.W. 819, headnote 27); Hdgin v. 
Talley, 169 Ark. 662, 276 S.W. 591, 42 A.L.R. 1194; 6 C.J.S., Arrest, 
See, 5, p. 580. 

The State, urging that a peace officer may arrest without warrant either 
when (1) a misdemeanor is actually committed in his presence or (2) 
when he has reasonable cause to believe a misdemeanor is being committed 
in his presence, cites some twenty or more cases from other jurisdictions, 
principally those listed in the footnotes supporting one of the diverse views 
given in the text statement appearing in 6 C.J.S., Arrest, Sec. 6, p. 595. 
All the cited cases have been examined. They are distinguishable. In the 
light of the plain meaning of G.S, 15-39, none of the cited cases is consid- 
ered authoritative or controlling with us. The cases fall generally into four 
classifications: (1) decisions controlled by statutes which expressly confer 
on peace officers broader powers of arrest in misdemeanor cases than are 
conferred by either the common law or our statute (G.S. 15-39) ; (2) deci- 
sions not controlled by statutes but which, nevertheless, are based on cases 
controlled by statutes conferring broader powers of arrest in misdemeanor 
cases than are conferred by either the common law or our statute; (3) 
decisions based upon the erroneous premise that under the common law 
any offense, felony or misdemeanor, committed in the presence of a peace 
officer is arrestable without warrant; and (4) decisions based on an erro- 
neous declaration of the common law, as set out in the third classification, 
and which also embrace the further erroneous concept that under the 
common law an arrest without warrant may be justified in any case where 
the officer has probable cause or reasonable ground to believe a misde- 
meanor is being committed in his presence. Some of the cited decisions 
are premised on an erroneous interpretation of Carroll v. United States, 
supra (267 U.S. 132, 69 L. Ed, 543, 45 S. Ct. 280, 39 A.L.R. 790), as 
being authority for the proposition that a peace officer may arrest gener- 
ally for any misdemeanor committed in his presence. Whereas, the deci- 
sion in the Carroll case, opinion by Mr. Chief Justice Taft, is susceptible 
of no such meaning; it rests squarely on the provisions of the National 
Prohibition Act, which expressly authorizes summary seizure and arrest 
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whenever any person is found transporting intoxicating liquors in any 
vehicle in violation of law. For a clear analysis of the opinion in the 
Carroll case, and criticisms of subsequent cases based on the erroneous 
interpretation of this decision, see 75 University of Pennsylvania Law 
Review, 485 et seq. 

While the Act of 1868-69, which supplanted the common law rules of 
arrest without warrant, remains unchanged in basic principles and as 
now codified in its various parts—G.S. 15-39 through 15-46—furnishes 
the fundamental rules governing arrest without warrant in this State, 
nevertheless, since the original enactment of this code of arrest without 
warrant, the Legislature has seen fit from time to time to extend the 
power of arrest without warrant to cover numerous specific situations and 
types of cases, some of State-wide application, others of local nature. 

Chief among the local implementing statutes are numerous municipal 
charter provisions which confer on peace officers authority to arrest on 
sight without process any person found violating any municipal ordi- 
nance, or in some Instances comnutting any misdemeanor, regardless of 
whether the offense does or does not amount to a breach of the peace. See 
Coates, Law of Arrest in North Carolina, 15 N. C. Law Review, 101, 
where numerous examples of such charter provisions are cited. See also 
Alexander v. Lindsey, supra. 

It is also noted that a number of implementing State-wide statutes have 
been enacted from time to time conferring on peace officers the power of 
arrest without warrant in cases not amounting to a breach of the peace. 
For example, G.S. 20-188 confers on law enforcement officers power to 
stop any motor vehicle for the purpose of determining whether it is being 
operated in violation of any provision of the Motcr Vehicle Act, and 
empowers such officers “to arrest on sight” any person found violating 
any provision of the Act. Also, when a peace office: discovers a person 
in the act of transporting intoxicating liquor in any vehicle in violation 
of law, G.S. 18-6 makes it the officer’s duty to seize the liquor, take posses- 
sion of the vehicle, and arrest the person in charge thereof. G.S, 113-91 
(d) confers on game protectors the power to arrest ou the spot for viola- 
tions of game laws committed in their presence. Forest wardens are given 
siinilar powers under G.S, 113-49 with respect to violations of the forestry 
laws. For a list of other North Carolina statutes giving power of arrest 
without warrant in misdemeanor cases not amounting to a breach of 
peace, see Machen, Law of Arrest (publication of the Institute of Gov- 
ernment, University of North Carolina, 1950), p. 46. 

We have examined the charter of the Town of Dallas, Chapter 351, 
Private Laws of 1913. It nowhere purports to confer on the police offi- 
cers of the town authority to make arrests In misdemeanor cases without 
warrants in cases not amounting to a breach of the peace. Indeed, no 
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special statute implementing the Act of 1868-69 covering the case at hand 
has been called to our attention, and our research discloses none. Nor 
does 1t appear that the defendant was tried for public drunkenness under 
a town ordinance. Rather, he was charged with public drunkenness 
under G.S, 14-335. Therefore, upon the record as presented the legality 
or illegality of the arrest in the instant case must be tested by the terms 
of the Act of 1868-69, and more particularly by the section thereof now 
codified as G.S, 15-39, 

In the case at hand the evidence on which the State relies fails to show 
prima facie that the defendant’s conduct at the time of the arrest 
amounted either to an actual or threatened breach of the peace within the 
intent and meaning of G.S, 15-39. Hence, the arrest must be treated as 
illegal. This being so, the State failed to make out a prima facie case of 
resisting arrest, 

Nor does the evidence in any aspect show that the defendant used exces- 
sive force in resisting the illegal arrest. Therefore, the defendant’s mo- 
tion for judgment as of nonsuit, both as to the charge of resisting arrest 
and assault, should have been allowed, and it is so ordered. The judgment 
below will be vacated and reversed and the motion for nonsuit sustained. 

We have not overlooked the decision of this Court in S. v. Freeman, 86 
N.C, 683, cited and relied on by the State, wherein peace officers were 
held justified in making an arrest without warrant for public drunkenness 
in their presence. The person arrested was found between the hours of 
ten and eleven o’clock at night lying helplessly intoxicated upon the side- 
walk exposed to public view at a place much frequented in the town of 
Hendersonville, in violation of a town ordinance making such helpless 
state of intoxication a nuisance and punishable by fine or imprisonment. 
The arrest was upheld by the Court, not upon the theory that the prose- 
cutor’s condition of drunkenness amounted to a breach of the peace, but 
rather upon the express ground that such drunkenness was an offense 
“against decency and morality” amounting to a nuisance and therefore 
arrestable on sight without warrant. It is apparent that the Court in so 
deciding S. v. Freeman was not advertent to the provisions of Chapter 
178, Subchapter 1, Session Laws of 1868-69, and its salutary impact on 
the law of arrest in this State. This statute is nowhere mentioned in the 
opinion. Instead, the Court in holding that nuisance, as distinguished 
from breach of the peace, is sufficient to justify arrest without warrant, 
eites Archbold’s Criminal P. and P., “page 26, note 2. This is a standard 
English treatise on criminal law and procedure, first published in 1822. 
It has since appeared in numerous editions, the last one available to us 
being the 29th Edition, published in 1934. It was the 6th Edition pub- 
lished in 1853, with American notes by Waterman, that was available to 
the Court when S. v. Freeman was decided in 1882. The Archbold text 
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clearly states the common law rule to the effect that in nonfelony cases 
arrest without warrant is justified only in breach of peace cases. The 
support for the novel proposition that nuisance not amounting to breach 
of the peace is arrestable without warrant 1s found in the cited footnote 2, 
“page 26, An examination of this footnote discloses that it in turn is 
based solely on the authority of ““Swan’s Jus. p. 474.” Further investiga- 
tion discloses that Swan’s is a manual type of work relating to powers 
and duties of justices of the peace and constables in Ohio, with forms, the 
3rd Edition of which was published in 1841. It is significant that the 
next edition of Archbold available to us, the 8th Editon, with American 
notes by the eminent legal scholar J. N. Pomeroy, nowhere refers to the 
proposition stated in the cited Waterman note. In jact, Pomeroy does 
not bring forward any part of the Waterman note 2 found on “page 26 
of the 6th Edition. It is manifest that the 8th Edition of this work, 
though published in 1880, was not available to the Court when 8. v. Free- 
man was decided (in 1882). At any rate, nowhere among the authorities 
presently available to us, including subsequent editions of Archbold, have 
we found authoritative support for the proposition that, in the absence 
of special statutory enactment, a nuisance not amounting to a breach of 
the peace is arrestable without warrant. And it is manifest that an 
offense amounting to a nuisance is not per se a breach of the peace. 66 
C.J.8., Nuisance, Sec. 9. Accordingly, we are constrained to hold that 
the decision in S. v. Freeman, being repugnant to established common law 
rules of arrest and also in direct contravention of the provisions of the 
Act of 1869, and particularly the portion thereof now codified as G.S. 
15-39, is overruled. And we withdraw and treat as 1unauthoritative the 
subsequent pronouncements of this Court, whether t.ey be—as in most 
instances they are—obiter dicta, or—as in a few instances—decisive of 
decided cases, to the effect that, in the absence of statute, a nuisance or 
other misdemeanor not amounting to a breach of the peace is arrestable 
without warrant. See S. ». Pillow, 284 N.C, 146, 66 S.E. 2d 657; Perry 
v. Hurdle, 229 N.C. 216, 49 S.E. 2d 400; S. v. Loftin, 186 N.C. 205, 119 
S.E. 209; 8. o, Rogers, 166 N.C. 388, 81 S.E. 999; Sossamon v. Cruse, 
183 N.C. 470, 45 S.E, 757; S. v. McAfee, supra (107 N.C. 812); 8. v. 
Hunter, supra (106 N.C, 796). 

Similarly, we treat as unauthoritative the decision in 8. v. MeNinch, 
90 N.C. 695, which contains this statement to which the State directs our 
attention: “In making an arrest upon personal observation and without 
warrant, the officer will be excused when no offense hus been perpetrated, 
if the circumstances are such as reasonably warrants the belief that at was 
(Neal v. Joyner, 89 N.C. 287) and the jury must judge of the reasonable- 
ness of the grounds upon which the officer acted.’ (Italics added.) In 
making this pronouncement the Court inadvertently failed to note that 
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Neal v. Joyner, 89 N.C. 287, on which the decision is expressly rested, 
was a felony case controlled by another part of the Act of 1869—now 
G.S. 15-41—which clearly authorized arrest on reasonable ground of 
belief; whereas, in 8S. v, AfceNinch the Court was dealing with an alleged 
misdemeanor wherein the officer’s power of arrest derived from the so- 
called “‘breach of peace” portion of the Act of 1869—now G.S. 15-39— 
which justifies arrest without warrant only when it is necessary to “sup- 
press or prevent’ a breach of the peace. Alexander v. Lindsey, supra 
(230 N.C. 663). Thus, it is manifest that the pronouncement contained 
in the foregoing italicized excerpt from S. v. MecNinch is an erroneous 
application in a misdemeanor case of a rule applicable only in felony and 
“dangerous wound” cases. The pronouncement is disapproved and with- 
drawn, as are similar statements based on like facts in subsequent deci- 
sions of the Court. See 8S. v. Jenkins, 195 N.C. 747, 148 S.E. 538; 8, v. 
Campbell, 182 N.C, 911, 110 S.E, 86; Sigmon v. Shell, 165 N.C, 582, 
81 S.E. 739. 

Where there are conflicting decisions the doctrine of stare decisis has 
no application. Patterson v. McCormick, 177 N.C. 448, 457, 99 S.E. 401. 
Nor should stare decisis be applied where it conflicts with a pertinent 
statutory provision to the contrary. 21 C.J.S., Courts, Sec. 187, p. 304. 
Moreover, where a statute covering the subject matter has been over- 
looked, the doctrine of stare decisis does not apply. 15 C.J. 958. Nor 
may the court by a line of erroneous decisions overrule a statutory enact- 
ment. Patterson v. McCormick, supra, at p. 457. Besides, the doctrine 
of stare decisis should never be applied to perpetuate palpable error. 21 
C.J.S., Courts, Sections 187 and 193. 

It is to be kept in mind that the decision in this case is no attempt to 
provide a code for arrest without warrant, nor do we attempt to close the 
hiatuses in present arrest procedure. Such matters are not within the 
province of the Court. Our intent here is to eliminate or minimize the 
conflicts that have developed in the construction and appheation of pres- 
ent statutes, to the end that peace officers may know with reasonable 
exactitude their rights and duties in respect to making arrests without 
warrant, 

In the situation thus presented it is for the Legislature, rather than the 
Court, to determine whether it has or has not kept pace with the exigen- 
cies of the times in its process of conferring on various peace officers from 
time to time by piecemeal enactments broadened powers of arrest without 
warrant. In short, since this branch of the law has come to be prescribed 
and regulated wholly by statute, it is for the Legislature to ponder and 
decide whether the present statutes meet the minimum requirements of 
public safety and security, or whether further extensions are necessary ; 
for example, by the enactment of a single State-wide statute authorizing 
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any peace officer to arrest without warrant (1) when a misdemeanor or 
other criminal offense is committed in his presence, or (2) when he has 
reasonable ground to believe that the person to be arrested has committed 
a criminal offense and will evade arrest if not immediately taken into 
custody, with further enactment requiring that the minimum bond of 
$1,000 now required of peace officers by G.S. 128-9 be substantially in- 
creased. See Langley v. Patrick, 288 N.C, 250, 77 S.E. 2d 656. 

For constructive criticisms of the present law of arrest see Machen, 
The Law of Arrest, p. 76 et seg.; 15 N. C. Law Review, p. 101, 108 e¢ seq.; 
29 Michigan Law Review, pp. 452 and 458; 28 Virginia Law Review, 
pp. 331, 332, and 343 ct seg. See also 22 Michigan Law Review, p. 541; 
49 Harvard Law Review, p. 566. 

The judgment below is 

Reversed. 


Barnuiiy, C. J., concurs in result, 


Parker, J., dissenting. The State’s evidence tends to show the follow- 
ing facts. Jess Broome, a police officer of the Town of Dallas dressed in 
his uniform with badge and pistol, saw the defendant around 9:30 or 
10 p.m. at the Dallas Grill, a public restaurant. The defendant was stag- 
gering around drunk, and cursed Broome and the brother of the Chief 
of Police of Dallas, who was talking to Broome. Broome asked the de- 
fendant to hush cursing. The defendant replied if Broome got out of his 
car, he, the defendant, would cut his head off, and for Broome “to call the 
County”-—manifestly referring to the County Law Enforcement Officers. 
Broome did not arrest the defendant then, but “called the County” for 
help. Broome then went to the courthouse, called the Dallas Chief of 
Police A. R. Eidson, went to Kidson’s home, picked him up, came back 
up town, and found the defendant at a service station, a public place. 
Chief Eidson had on a white shirt and was in civilian clothes, but had his 
badge on his shirt and a gun. The officers had no warrant. The officers 
got out of the car, and Chief Eidson told the deferdant he was under 
arrest for being drunk. Chief Eidson took hold of his left arm, Broome 
his right arm, and started to the car. The defendant scuffled around 
behind the ear, and struck Chief Kidson on the head knocking his hat off. 
He struck at Chief Eidson “a whole lot.” Broome hit the defendant a 
glancing blow on the head with a blackjack. The defendant told Chief 
Eidson to shoot him. (John Puett, a witness for the defendant, testified 
the defendant raised his shirt, and said to Chief Hidson “You yellow 
bellied s.o.b., let’s see you put a slug init.”) The officers then seized the 
defendant, put him in their car and carried him to the county jail. The 
“scuffle or pulling” between the officers and the defendant lasted about 
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15 or 20 minutes. Upon arrival at the jail the defendant cursed one of 
the othcers there, and later tried to fight another officer there, 

The defendant, and one of his witnesses, testified that Chief Eidson 
told the defendant he was arresting him for being drunk and disorderly. 
The defendant testified on cross-examination that one time he went before 
the Town Board to try to make Jess Broome pay him a debt, and that he 
had talked to three members of the Board about firing Chief Eidson. 
The defendant further admitted on cross-examination that he had served 
a prison sentence for assault with a deadly weapon with intent to kill; 
had been convicted of speeding and reckless driving; of violating the pro- 
hibition law; of carrying a concealed weapon; and probably convicted of 
an alfray. The defendant testified that he knew Chief Eidson was a 
police officer of the Town of Dallas when he was arrested. 

Whether cursing a police officer or addressing scurrilous words to him 
constitute a breach of the peace for which an arrest may be made without 
a warrant depends upon the circumstances involved. Mere impudence 
will not suffice. Anno, 84 A.L.R. 566; 8S. uv. Woore, 166 N.C. 371, 81 S.E. 
693; 4 Am. Jur. Arrest sec, 31; 8 Am. Jur. Breach of Peace sec. 10. 

The State’s evidence shows that the defendant cursed Broome in the 
presence of others, while Broome was sitting in his car on a public street 
in the Town of Dallas, threatened immediate force to Broome’s person 
if he got out of his car, and then and there cursed Eidson, brother of the 
town’s Chief of Police. It is common knowledge such conduct on a public 
street in the presence of others provokes and incites to immediate vio- 
lence. If that evidence is accepted as true by the jury, it shows with 
apodeictic certainty, according to the authorities cited in the majority 
opinion, that the defendant committed a breach of the peace in Broome’s 
actual presence, for which offense it was Broome’s duty to arrest the 
defendant promptly without a warrant. G.S. N.C. 15-39. A policeman 
has the same authority to make arrests within the town limits as is vested 
by law in a sheriff, G.S, N. C. 160-21. 

Did Broome’s delay in arresting the defendant make the arrest illegal ? 
In my opinion, the answer is No, considering the evidence in the light 
most favorable to the State, as is requisite on a motion for nonsuit. 

It is said in 4 Am, Jur., Arrest, sec. 67: “In making an arrest with- 
out a warrant for breach of the peace or a misdemeanor, an officer must 
act promptly at the time of the offense***In order to justify a delay, 
there should be a continued attempt on the part of the officer or person 
apprehending the offender to make the arrest; he cannot delay for any 
purpose which is foreign to the accomplishment of the arrest. If an 
officer sees an affray and calls other officers to his assistance, the fact that 
the actual arrest is made after the affray is over does not make the arrest 
without a warrant illegal.***The shortness of the interval does not 
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realiy determine whether the right to make the arrest without a warrant 
exists, but the delay merely throws light on the question whether the 
arrest was made as soon as the circumstances permitted.***A delay of 
half an hour in order to procure help in making the arrest may be reason- 
able, while a delay of two hours may be unreasonab-e, especially if the 
officer meanwhile is doing nothing connected with the arrest.” See also 
60. J.8., Arrest, p. 590, 

In S. v, McClure, 166 N.C. 321, 81 S.E. 458, it is written: “***it is 
the right of a peace officer to arrest, without warrant, one who assaults 
him (citing authorities), and the officer did not lose the right in this case 
because the prisoner had walked off, according to the evidence of one 
witness, 30 or 40 feet, and to that of another, 50 or 75 yards.” 

It is a fair inference from the evidence that Broome knew the defend- 
ant had hard feelings against him. The defendant’s admissions of his 
criminal record, on cross-examination, did not enlarge Broome’s author- 
ity, and would not justify an illegal arrest. Larson v. Feeney, 196 Mich. 
1, 162 N.W. 275, L-R.A. 1917D 694. However, such admissions permit 
the reasonable inference that Broome knew the defendant was a man of 
violence. If Broome had attempted immediately to arrest the defendant 
for the breach of peace committed in his presence, he would have been 
“rightfully the aggressor.” S. v. Miller, 197 N.C, 445, 149 S.E, 590, 
It seems to me most probable, in the light of what happened when the 
arrest was made, if Broome without aid had made the arrest then and 
there, he would have had to injure the defendant seriously with gun or 
blackjack to overcome his resistance. It is also probable that under 
such circumstances Broome would not have succeeded in making the 
arrest. The State’s evidence tends to show that Brocme’s delay was due 
solely to his seeking the aid of an officer, and that he did not in any way 
desist from that purpose before the arrest. The defendant’s conduct was 
not that of a pacific drunk. Such conduct required summary action on 
Broome’s part, and had not passed when the arrest was made. The offense 
and the arrest form part of one transaction. The State’s evidence does 
not show how long Broome was gone in his search for aid, but 1t would not 
seem to have been over ten or fifteen or twenty minutes at the most. I 
think the delay was reasonable, and showed sound judgment on Broome’s 
part. 

The defendant knew that Chief Eidson and Broome were police officers 
of the Town of Dallas. The fact that Chief Eidson, and not Broome, told 
the defendant he was under arrest is immaterial, In reality Broome, 
with Eidson’s aid, made the arrest. Though Eidsor. said, according to 
the State’s evidence, he was arresting the defendant for being drunk—the 
defendant testified Eidson said he was arresting him for being drunk and 
disorderly—that does not erase the defendant’s breach of the peace, if the 


N. C.] SPRING TERM, 1954. 491 
STATE v. MOBLEY. 


State’s evidence is believed. State v. Young, 40 Wyo. 508, 281 P. 17. 
For an offense committed in his actual presence, an officer is not required 
to state the cause of the arrest, since the accused is presumed to know 
the cause of which he is arrested. The authority of a private person to 
make an arrest is more limited than that of an officer. Graham v. State, 
143 Ga, 440, 85 S.E. 328, Anno. Cas. 1917A 595; State v. Hvans, 161 Mo, 
95, 61 S.W. 590, 84 Am. St. Rep. 669; State v. Young, supra; Annos. 
42 L.R.A, 673; L.R.A. 1918D, p. 980; 84 Am. St. Rep. 679. 

“If the official authority of an officer is known to the person who is 
being arrested, it is not essential that he announce it or make known his 
intention or purpose before actually apprehending the offender.” 4 Am. 
Jur., Arrest, Sec. 63. 

To resist an officer in the lawful discharge of his duties is made a crime 
at common law and in all jurisdictions by statute. 39 Am. Jur., Obstruct- 
ing Justice, Sec, 8; 67 C. J. S., Obstructing Justice, Sec. 5. In Edmund 
Burke’s words “obedience to law is what makes government.” 

In my opinion the trial court correctly overruled the motions for non- 
suit, and I so vote, 

T think there are prejudicial errors in the charge for which a new trial 
should be awarded. 

The defendant assigns as error that the Court several times in its charge 
said the officers would be justified in making the arrest if in the officer’s 
own judgment and opinion the defendant was guilty, when the Court 
should have charged that it was for the jury to say whether or not the 
officer had reasonable grounds to warrant the arrest. The defendant sup- 
ports his argument by what this Court said in S. v. MeNinch, 90 N.C. 
695: “In making an arrest upon personal observation and without war- 
rant, the officer will be excused when no offense has been perpetrated, if 
the circumstances are such as reasonably warrant the belief that it was 
(Neal v. Joyner, 89 N.C. 287), and the jury must judge of the reasonable- 
ness of the grounds upon which the officer acted.” The majority opinion 
says this “pronouncement is disapproved and withdrawn, as are similar 
statements based on like facts in subsequent decisions of the Court. See 
S. zu. Jenkins, 195 N.C. 747, 143 S.E. 5388; 8S. v. Campbell, 182 N.C, 911, 
110 S.E. 86; Sigmon v. Shell, 165 N.C. 582, 81 S.E, 739.” To the dis- 
approval of this statement of law, firmly embodied in our decisions, I do 
not agree. 

The majority opinion states: “We think a breach of the peace is 
threatened within the meaning of the statute (G.S.N.C. 15-39) if the 
offending person’s conduct under the surrounding facts and circumstances 
is such as reasonably justifies a belief that the perpetration of an offense 
amounting to a breach of the peace is imminent,” citing authorities from 
other jurisdictions. In my opinion that is a restatement, only slightly 
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rephrased, of the criticised statement in S. v. MeNinch, with this vital 
omission that the MeNinch case rightfully requires “that the jury must 
judge of the reasonableness of the grounds upon whica the officer acted.” 

The majority opinion also says: “to justify an arrest on the ground of 
necessity in order to ‘suppress’ a breach of the peace, the conduct of the 
party arrested must amount to an actual breach o7° the peace in the 
presence of the officer making the arrest”; and also states: “a person 
making an arrest under the authority of G.S, 15-39 must determine, at his 
peril, preliminary to proceeding without warrant, whether an offense 
arrestable under the statute is being committed,” (e.ting in support of 
the last quoted excerpt S. v. Hunter, 106 N.C. 796, 11 S.E. 366; 8S. v. 
McAfee, 107 N.C, 812, 12 S.E. 485; S. v, Rollins, 118 N.C. 722, 18 S.E. 
394; and cases from other jurisdictions. ) 

To say that an officer making an arrest without a warrant under the 
provisions of G.S.N.C. 15-89 for a breach of the peace being committed 
in his presence must determine at his peril before making an arrest that 
a breach of the peace is actually being committed, and to sav that uf a 
breach of the peace is threatened, he can act upon probable cause is to 
my mind an unsound distinction. Such a distinction would in one case 
make the officer an insurer that an offense had been committed, and in 
another permit him to act upon probable cause. 

The excerpt quoted above from S. v. MeNinch, supra, is sound law, is 
followed by us in later decisions, and is apparently supported by the 
majority of courts elsewhere “dealing with the exact question.” 

In Peru v. U. S., 4 Fed, (2d) 881, it is said: “A mere suspicion is not 
sufficient upon which to base an arrest for a misdemeenor without a war- 
rant. U.S. v, Slusser (D.C.), 270 F. 818. In Garske vr. UL S.,1 F. (2d) 
620, 625, we said: ‘the proper test, supported by the great weight of 
authority, by which the case should be decided is, were the circumstances 
presented to the officers through the testimony of their senses sufficient 
to justify them in a good faith belief that plaintiff in error was in their 
presence transporting liquor in violation of law***¢ [n other words, was 
there probable cause for them to so believe, or were thie facts sufficient to 
give rise merely to a suspicion thereof? If the former, the arrest was 
legal*** Tf the latter, the arrest was illegal.*"*” It is true that this case 
involved the National Prohibition Law, which expressly authorizes sum- 
mary arrest when any person is found transporting liquor in violation of 
the act. But it is also true that G.S.N.C. 15-39 expressly authorizes sum- 
mary arrest for a breach of the peace committed in the officer’s presence. 
See also Carroll v. U. S., 267 U.S. 182, 69 L. Ed. 548, 39 A.L.R. 790 
(opinion by Taft, C. J.). 

This decision is criticised in 75 Penn. Law Review 485 et seq. as fol- 
lows: “It is difficult to see how the Carroll case can be taken as authority 
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for the proposition that an arrest can be made by a peace officer without 
warrant for a misdemeanor less than a breach of the peace. Yet the case 
has been taken to stand for that proposition by some Federal Courts and 
as so understood has been followed and is cited in dicta where the issue 
was as to the officer’s presence.” The article in the Penn, Law Review 
does not criticise this language in the Carroll case: “On reason and 
authority the true rule is that if the search and seizure without a warrant 
are made upon probable cause, that is, upon a belief reasonably arising 
out of circumstances known to the seizing officer™**the search and seizure 
are valid.” 

An article entitled “Arrest without Warrant” in the Wisconsin Law 
Review (1939) pp. 385, 887 says: “Some jurisdictions hold that the 
officer must actually know an offense is being committed and would hold 
him liable in such circumstances. The majority of jurisdictions, how- 
ever, hold that it is not essential that the officer arresting without a war- 
rant absolutely know that an offense is being committed in his presence, 
and rule that a bona fide belief on his part that it is being committed 1s 
enough.” 

In my opinion the fact that some of the courts were construing statutes 
which authorize peace officers to arrest without a warrant for all misde- 
meanors committed in their presence, and in S. v. MeNinch, supra, we 
were interpreting a statute restricted to riots, routs, affrays or other 
breach of the peace makes no difference. The rationale of the decisions 
is identical. 

I think that these words in S, «. Hunter, supra, (quoted in 8, 2. 
AfcAfee, supra, and referred to in S. v. Rollins, supra): “but policemen 
of Asheville must determine, at their peril, preliminary to proceeding 
without warrant, whether a valid ordinance has been violated within or 
out of their view,” 1s in direct conflict with what we had previously said 
inS.v, MeNinch, supra, and what we have repeatedly said later in Perry 
v. Hurdle, 229 N.C. 216, 49 S.E, 2d 400; Welson v, Mooresville, 222 
N.C. 2838, 22 S.E. 9d 907; S. vo. Jenkins, 195 N.C. 747, 148 S.E. 538; 
S. vu. Campbell, 182 N.C, 911, 110 S.E. 86; Sigmon v. Shell, 165 N.C. 
582, 81 S.E. 739; Brewer v. Wynne, 163 N.C. 319, 79 S.E. 629. Further 
it seems to be in conflict with the majority of courts elsewhere, which have 
passed on “the exact question.”” In my opinion it is not correct law, and I 
vote to overrule such statement in the Hunter Case. 

Unless our peace officers in arresting without a warrant under G.S.N.C. 
15-39 can act upon reasonable grounds or probable cause, as set forth in 
S.v. MceNinch, supra, and subsequent decisions of this Court, a crippling 
blow will be inflicted upon law enforcement in this State. If officers, who 
in lawfully making arrests are “rightfully the aggressors,” are not given 
reasonable protection in the discharge of their duties, society cannot 


494 IN THE SUPREME COURT. [240 


STATE t. MOBLEY. 


expect or receive fearless and efficient action from them. These decisions 
afford full protection to the rights of the individual. Men, women and 
children are also entitled to be summarily protected from the foul lan- 
guage, indecent sight and vile conduct of belligerer.t drunks upon the 
public streets and in the public places of our towns and cities, and this 
they cannot adequately receive if the arresting officer, before making 
the arrest, must determine at his peri], whether an offense arrestable 
under the statute is being committed. 
For prejudicial errors in the charge I cast my vote for a new trial. 


Dryny, J., concurring: While the majority opinion deals only with 
the facts as to what occurred at Brewer’s Service Station, the previous 
conduct of the defendant at the Dallas Grill, in my opinion, did not 
justify Chief Eidson in arresting him without a warrant. 

When all the evidence adduced in the trial belew is considered, it 
clearly appears that bad blood existed between Broome and the defendant. 
The evidence most favorable to the State is Broome’s testimony to the 
effect that he saw the defendant at the Dallas Grill; that “he was stagger- 
ing around’’; that the defendant cursed him and Arnold Eidson, a brother 
of the Chief of Police of the town of Dallas. The evidence also discloses 
that Arnold Eidson and officer Broome were in Broo:ne’s car at the time 
the purported cursing took place. There is in the record, however, no 
evidence tending to show that the defendant was loud and boisterous or 
that any person or persons other than Broome and Eidson heard anything 
he said. Moreover, the warrant upon which the defendant was tried, 
which was signed by Broome and Chief Fidson, as complainants, does not 
charge the defendant with disorderly conduct, but merely of appearing 
‘in public under the influence of intoxicating liquor.” 

Furthermore, it is disclosed by the defendant’s evidence and not denied 
by the State, that after the defendant left the Dallas Grill he went to 
Brewer’s Service Station and was there “about 35 or 40 minutes” before 
the officers attempted to arrest him. And there is no evidence tending to 
show any misconduct on the part of the defendant while he was at the 
filling station prior to the arrival of the officers. I realize that neither 
the defendant’s evidence nor the result of the trial on the charge of being 
drunk is controlling on the legal question presented for review, neverthe- 
less it is significant that a number of the leading cit:zens of the town of 
Dallas talked with the defendant while he was at the filling station and 
were there when he was arrested, and these citizens testified unequivocally 
in the trial below that the defendant was not drunk at the time of his 
arrest. The jury believed them and found the defendant not guilty of 
the charge. 
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The law is clear that an officer is not authorized to arrest a citizen 
even for a breach of the peace not committed in his presence. Alexander 
v. Lindsey, 230 N.C. 663, 55 S.E,. 2d 470. The warrant upon which the 
defendant was convicted charged him with resisting an officer, “to-wit: 
A, R. Eidson (not Broome), in the performance of his duties as such 
officer,” etc. The State offered no evidence tending to show that the 
defendant did anything in the presence of Chief Eidson that would justify 
his arrest without a warrant. Therefore, the State, in my opinion, has 
not shown facts that would justify the arrest of the defendant by Chief 
Eidson for alleged misconduct that occurred at least 35 or 40 minutes 
before he arrested him, and which alleged misconduct neither took place 
in his presence nor on the premises of the service station where he was 
arrested. 

If it be conceded that the facts as related by Broome are true (which 
were vigorously denied by the defendant), in view of the personal ani- 
mosity that existed between Broome and the defendant, I have consider- 
able doubt as to whether the conversation or controversy between Broome 
and the defendant which occurred at the Dallas Grill, constituted a breach 
of the peace. G.S. 15-39; and the authorities cited on this point in the 
majority opinion. Hence, I think that on the record before us, the 
majority opinion has construed the law aright. 


SEABOARD AIR LINE RAILROAD COMPANY vy. ATLANTIC COAST LINE 
RAILROAD COMPANY ann WILMINGTON RAIILWAY BRIDGE COM- 
PANY. 

(Filed 9 July, 1954.) 


1. Railroads § 16; Injunctions §3— 


If a carrier has a contractual right to construct and use a turnout or 
junction from trackage used by it jointly with another carrier and owned 
by a separate corporation, and such turnout or junction is the only feasible 
way for it to serve industries located in the area, equity will grant injunc- 
tive relief to preserve such right as being necessary to afford an adequate 
and complete remedy. 


2. Appeal and Error § 40d— 
Facts admitted by the parties are conclusive. 


8. Same— 


Findings of fact by the trial court under agreement of the parties are 
conclusive when supported by competent evidence. 
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4. Railroads § 16— 


Railroad companies formed a corporation to provide bridges and track- 
age for their joint use. At the first meeting of the board of directors of 
such corporation prior to the construction of the bridges and trackage, 
the directors passed a resolution stipulating that any alteration of the 
general route surveyed should not be made except with the consent of each 
of the railroad companies. Jicid: The resolution relates to the original 
construction or location of the bridges and trackage for joint use, and has 
no bearing upon the right of one of the incorporatcrs to construct at a 
later date a breakout or junction from the joint facilities. 


5d. Same—Railroad companies forming corporation to provide common 
trackage held entitled to equal use of such trackage. 


Three railroad companies formed a corporation to provide bridges and 
trackage for their joint use. One of the railroad conipanies provided one- 
half the capital stock with the right to appoint twe directors, and each 
of the other companies provided one-fourth the capital stoek with the 
right to appoint two directors each. Plaintiff railroad company succeeded 
to the rights of the incorporator furnishing one-half the capital stock, and 
defendant railroad company succeeded to the rights of the two other 
incorporators. The corporation thus created operated no trains, paid no 
dividends, and received no revenue. Its operation and maintenance cost 
were originally paid in proportion to the respective stockholdings, but 
later such costs were apportioned between plaintiff railroad company and 
defendant railroad company on a user or wheelage basis. Dealings be- 
tween the parties over the course of years indicated that they contemplated 
equal rights in joint use of the facilities thus provided. Held; The right 
of each inecoerporator and its successor to the equal use of the joint facili- 
ties springs from the nature of the original incorpcration, confirmed by 
usage and the course of dealings across the years, and such right may not 
be defeated by the control of one of them over the corporation created to 
furnish the joint facilities. 


6. Railroads § 14; Corporations § 17a— 

Railroad companies created a corporation for the purpose of providing 
bridges and trackage for their joint use. Jfcid: The facet that such 
corporation has completed the bridges and trackage authorized by its 
charter does not render it ultra vires such corporation to grant to the 
suecessor of one of the incorporators authority to construct a breakout or 
junction from the common trackage, it being apparent that the jointly 
used trackage was not only for the benefit of the ircorporators’ lines as 
then constructed, but was for the development and expansion of their 
facilities and operations for future needs. 


7. Same— 


Railroads have authority under general statutes to provide turnouts. 
sidings, and switches to serve industrial plants along or near their main 
lines. G.S. 60-37 (7). 


8. Same— 


In the absence of express statutory or charter authorization, the power 
to construct a railroad ineludes authority to construct such spur, in- 
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dustrial, switching, and other auxiliary tracks as may be necessary to 
serve the public needs along or near the main line. 


9. Railroads § 16— 


The right of each of two railroads to equal use of common trackage does 
not mean identical use, and where one of them constructs a spur from its 
independent line to serve a certain area adjacent to such line, but the 
common trackage is used by it in its operation serving such spur, the 
other has the right to construct and use a spur from the common track- 
age when this is the sole feasible means it has to serve industries in the 
same area, provided such operations will not impair the use of the common 
trackage by the other. 


10. Carriers § 7— 

Railroads are quasi-public corporations which must operate under the 
public policy of the State to encourage competition among them for the 
publie good and convenience, and one railroad company will not be allowed 
to preclude competition by another in a particular area by arbitrarily re- 
fusing such other reasonable use of its right of way and trackage. G.S. 
60-387 ; G.S. 60-60. 


11. Arbitration and Award § 12— 


A provision in an agreement that dispute between the parties thereto as 
to the proper meaning and interpretation of the agreement should be re- 
ferred to arbitrators upon the request of either of the parties, gives to 
each party the right but not the duty to invoke the arbitration provision, 
and when neither has done so the agreement to arbitrate will not preclude 
an action on the contract. 


12. Same— 


A supplemental agreement to a contract which provides for arbitration 
of a dispute between the parties as to the meaning and interpretation of 
the supplemental agreement will not preclude a party to the agreement 
from bringing action to settle a dispute as to matter embraced within the 
original contract but not the supplemental agreement. 


13. Corporations § 10— 


A corporation organized to construct and maintain common trackage for 
the incorporating railroads was under the control of one of the two 
railroads using such common facilities. Such corporation and the railroad 
having control thereof, through persons who acted for both, denied the 
Other railroad company the right to construct a junetion or turnout from 
the common trackage. Held: The law will not require a vain thing and, 
therefore, such other railroad company is not required to exhaust its 
rights as a stockholder before instituting action to establish its right to 
construct the turnout. 


14. Same— 

Where an incorporator’s rights to use facilities held by the corporation 
for joint use of the incorporators depend upon the circumstances sur- 
rounding the incorporation, confirmed by usage and course of dealings 
between the parties over a period of years, and not upon its rights as a 
stockholder, hefld, such inecorporator will not be required to exhaust its 
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remedies as a stockholder before instituting an action to establish its 
right to use the common facilities. 


15. Pleadings § 19c— 


Where the allegations of the complaint are sufficient to establish 
plaintiff's legal right to the relief sought upon one theory of legal liability, 
a demurrer ore tenus will not be allowed because such facts may be 
insufficient predicate for relief upon a different theory of legal liability. 


AppFAL by defendants from .Vimochs, J., heard April Term, 1953, 
judgment 16 January, 195-4, of New Hanover. 

Seaboard Air Line Railroad Company, hereinafter called Seaboard, is 
the plaintiff. Atlantic Coast Line Railroad Company, hereinafter called 
Coast Line, and Wilmington Bridge Company, hereinafter called Bridge 
Company, are the defendants, 

On 25 July, 1952, Carolina Power and Light Company, hereinafter 
called Power Company, notified Seaboard and Cozst Line, competing 
railroads in the Wilmington area, that it would construct in the Fall of 
1952 a new power plant on the east bank of the Cape Fear River, 

The estimated cost of the new power plant is between 25 and 30 million 
dollars. Some 378 cars of construction materials will be required. Two 
100,000 kilowatt steam-electric turbines, with other necessary equipment, 
will be installed. Each turbine unit will burn between 15 and 20 thou- 
sand tons of coal each month, some 200,000 tons per year. For the two 
units, some 8,000 cars of coal will be required each year. The annual 
freight revenues for handling 8,000 cars of coal will be between $850,000 
and $1,000,000. 

The Bridge Company, a non-operating company whose stock 1s owned 
50° by Seaboard and 50% by Coast Line, has title to certain land, rights 
of way, bridges and trackage. Its main trackage extends from Navassa, 
on the west bank of the Cape Fear, to Hilton, on thie east bank of the 
Northeast Cape Fear, a distance of approximately two and one-half miles. 
Proceeding from Navassa to Hilton, or vice versa, necessitates crossing 
the bridges spanning the two rivers. The Hamlet-Wilmington hne of 
the Seaboard and the Florence-Wilmington line of the Coast Line, in 
approaching Wilmington, proceed from Navassa to Hilton by way of 
the bridges and entire main trackage of Bridge Company. 

On Bridge Company trackage between the rivers two junctions had 
been constructed and were in use, the Yadkin Junction and the Almont 
Junetion. The Fayetteville-Wilmington line of Coast Line approaches 
Wilmington in this manner: It proceeds south between the rivers and 
connects with Bridge Company trackage at Yadkin Junction, runs thence 
over Bridge Company trackage, including that crossing the Northeast 
Cape Fear bridge, to Hilton, and runs thence into Wilmington. Yadkin 
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Junction is a Coast Line facility, used only by it. At Almont Junction, 
between Yadkin Junction and the Northeast Cape Fear bridge, there are 
two turnouts, serving industries located on the west bank of the Northeast 
Cape Fear north and south of the Bridge Company trackage. Almont 
Junction, the turnouts therefrom, the spur tracks, sidings, switches, etc., 
serving the several industries, are joint facilities, used by Seaboard and 
Coast Line. 

The power plant site 1s at a location commonly known as “Mount 
Misery,” on the east bank of the Cape Fear River and north of the Bridge 
Company trackage. The power plant site is between the Cape Fear 
River and the Fayetteville-Wilmington line of the Coast Line, 

Thus, the Coast Line could construct a turnout and trackage from its 
Fayetteville-Wilmington line, separately owned trackage, to the power 
plant site; but Seaboard had no means of access to the power plant site 
from separately owned trackage. 

Power Company wants to be served by both railroads. It proposed that 
Coast Line serve it by a track breaking out from its Fayetteville-Wilming- 
ton line, north of its connection with Bridge Company trackage, and that 
Seaboard serve it by a track breaking out from Bridge Company trackage 
used as part of its Hamlet-Wilmington line at a new turnout to be con- 
structed east of the Cape Fear, between the Cape Fear and Yadkin Junc- 
tion, the new turnout hereinafter called Power Plant Junction. 

Seaboard acquired a right of way extending from Bridge Company 
trackage at proposed Power Plant Junction to the power plant site, and 
proposed that Seaboard and Coast Line build the new turnout and track- 
age facilities, each to bear one-half of the estimated cost of $79,007, for 
their joint use in providing rail service to the power plant. In addition 
to this Joint Proposal, Seaboard submitted an Alternative Proposal, 
namely, that such turnout and trackage facilities be constructed for its 
exclusive use in providing rail service to the power plant, Seaboard to 
pay the entire cost thereof. 

Coast Line was not interested in either proposal. It assured the Power 
Company that Coast Line was in position to take care of all their require- 
ments very satisfactorily by the turnout from its Fayetteville-Wilmington 
line. Having no need for the proposed turnout from Bridge Company 
trackage, it refused to consent to Seaboard’s construction and use thereof. 

Three (then) separate railroad corporations were incorporated as the 
Bridge Company in 1866. Each incorporator was given the right to elect 
two of the Bridge Company’s six managing directors. Seaboard has suc- 
ceeded to the position of the incorporator which owned 50% of the stock 
but elected only two directors. Coast Line has succeeded to the position 
of the two other incorporators, each of whom owned 25% of the stock 
and elected two directors. Thus, the stock-ownership of Bridge Company 
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as between Seaboard and Coast Line is evenly divided; but Coast Line 
elects four of the six directors. Coast Line insists that the controversy 
must be resolved through corporate processes of the Bridge Company. 
Seaboard insists that the issue is between it and Coast Line, as co-owners; 
and, under the provisions of Bridge Company’s Iy-Laws, Seaboard’s 
failure to attend meetings of stockholders or directors of Bridge Company 
since this controversy developed results in no quorum and the inability 
of Bridge Company to take formal corporate actior. President of the 
Coast Line is the President of the Bridge Company. All other executive 
officers of the Bridge Company are Coast Line officicls except the Seere- 
tary, he being an official of Seaboard. The salary of Bridge Company’s 
president, $200.00 per year, is paid by Coast Line. The salary of Bridge 
Company’s secretary, $200.00 per year, is paid by Seaboard. No com- 
pensation is paid to other officers of Bridge Company. Bridge Company 
has no employees. It conducts no operations. I+ has never done so. Its 
facilities are used by Seaboard and Coast Line. Seaboard and Coast Line 
pay all capital outlay in connection with Bridge Company properties, 
each paying one-half thereof. They pay all operating and maintenance 
costs, proportioned on a wheelage or user basis. The Bridge Company 
has no income, no bank account, ete. Its properties are treated as parts 
of the Seaboard and Coast Line systems. 

The foregoing summary statement of Bridge Company’s status illumi- 
nates the position taken by the Bridge Company, tirough officers who 
are primarily officials of the Coast Line, namely, that no turnout from 
the Bridge Company’s trackage can be made except by miutual consent of 
Bridge Company’s co-owners, Seaboard and Coast Line, and that since 
Coast Line has refused to give its consent the Bridge Company cannot 
permit such turnout. The position thus taken by Coast Line, 1f main- 
tained, will operate to bar Seaboard from providing railroad service to 
the power plant and deprive the Power Company of the benefits of com- 
petitive railroad service. 

Seaboard commenced this action 10 October, 1952. At a preliminary 
hearing, held 22 October, 1952, upon return of a show cause order, judg- 
ment was entered enjoining and restraining the defendants, among other 
things, from interfering with the construction and use by Seaboard of a 
track breaking out of the main track of the Bridge Company to reach 
and serve the power plant site, and requiring the defendants to permit 
the plaintiff to operate over the trackage of the Bridge Company, in order 
to reach, construct, use and maintain the said turnout and the trackage 
constructed by plaintiff to connect therewith. Defendants appealed to 
this Court, 

After entry of the judgment of 22 October, 1952, the Seaboard com- 
menced construction of the turnout and track. Jt was in service on or 


N.C.] SPRING TERM, 1954. 501 
R. R. v. R. R. 


before 27 January, 1958, but was not completed until the week of 6 April, 
19538. The Coast Line commenced construction of the track from its 
Fayetteville-Wilmington line to the power plant site. It was in service 
6 January, 1953, and completed in February, 1953, 

The trackage so constructed by the Seaboard extends north from the 
new Power Plant Junction on Bridge Company trackage 6,220 feet to 
the power plant site. Primarily on account of the terrain, the actual cost 
came to $133,497. 

The main track, constructed by the Coast Line from its Fayetteville- 
Wilmington line to the power plant site, a distance of 4,743 feet, together 
with two set-off tracks included in the project, cost $53,159.77. 

This Court, upon defendants’ appeal from the temporary restraining 
order of 22 October, 1952, held that “the mandatory provisions of the 
restraining order were improvidently entered” at such preliminary hear- 
ing; and the cause was remanded for trial on the issues raised by the 
pleadings. &. Riv. BR. R., 237 N.C, 88, 74 S.E. 2d 430. On this former 
appeal, Devin, C. J., summarized the allegations of the complaint. On 
27 February, 1958, Burney, J., entered an order dissolving and vacating, 
in toto, the restraining order of 22 October, 1952, and requiring the 
Seaboard to restore the Bridge Company’s properties to their condition on 
22 October, 1952. Seaboard appealed therefrom, this appeal was with- 
drawn, presumably to expedite trial in the court below on the merits, 
Meanwhile, the mandatory provisions of Judge Burney’s order were sus- 
pended but Seaboard’s use of the turnout and track was stayed. 

So that, when the cause was before Nimocks, J., at April Term, 1953, 
the Seaboard’s turnout and track had been completed and was ready for 
use but had not been used for the movement of freight to the power plant 
site. The Coast Line’s turnout and track had been completed; and, as of 
April Term, 1958, the Coast Line had delivered over it to the power plant 
site 128 cars of construction materials. 

At April Term, 1958, the parties waived jury trial, offered evidence; 
and, at the conclusion of the hearing, stipulated that Nimocks, J., was 
authorized to find the facts and render judgment in or out of term and in 
or out of the district. Judgment was entered 16 January, 1954. In 
addition to findings of fact embodied in the judgment, the court below 
made one hundred and eighty-seven specific findings of fact. Defendants 
interposed exceptions to forty-five of these specific findings, the ground 
assigned being: “For that it has no evidence to support it, or it 1s plainly 
contrary to the weight of the evidence.” After setting forth eight sepa- 
rate findings, reflecting the court’s ultimate findings of fact and conelu- 
sions of law, the judgment provides: 

“It is Orprrep, ApsuDGED AND Decreev that the defendant Atlantic 
Coast Line Railroad Company and its agents, servants and employees, 
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and the defendant Wilmington Railway Bridge Company, its agents, 
servants and employees, and each of said defendants and the agents, serv- 
ants and employees of each of said defendants be, and they hereby are 
enjoined and restrained 

“(a) from interfering with the construction and maintenance by the 
plaintiff of the turnout in the main line of the defendant Wilmington 
Railway Bridge Company which the plaintiff has constructed at a point 
approximately 2,446 feet northerly and easterly (as measured along the 
center line of the said Bridge Company’s main line) from the easterly end 
of the Bridge Company’s bridge over the Cape Fear River, and of the 
track leading therefrom upon the right of way of the said Bridge Com- 
pany, and of the facilities appurtenant thereto; 

“(b) from interfering with the operation by the plaintiff over the 
trackage of the defendant Wilmington Railway Bridge Company to reach 
and use the turnout and track described in paragraph (a) above, subject 
to the same operating rules and requirements as are applicable to the 
operation by plaintiff to reach and use the Almont Spur; and it is further 

“ORDERED, ADJUDGED AND Drcreep that the defendants have suffered 
no damage and sustained no injury on account of or by reason of the 
issuance of the temporary injunction by his Honor Leo Carr, dated 
October 22, 1952, and that no hability has accrued on the bond filed in 
this cause by the plaintiff in the penal sum of $50,000 with the National 
Surety Corporation as surety, and that said bond be and the same is 
hereby cancelled, and that no further hability or responsibility may 
accrue on account of the same. 

“Let the cost of this action be taxed by the Clerk Against the defendant 
Atlantic Coast Line Railroad Company.” 

Defendants appeal. 

Additional relevant facts will be stated in the opinion. 


Varser, McIntyre & Henry and James B. McDonough, Jr., for plain- 
tiff, appellee. 

M.V. Barnhill, Jr.,and F. 8, Spruill for defendan! Atlantic Coast Line 
Railroad Company, appellant, 

Hogue & Hogue for defendant Wilmington Railway Bridge Company, 
appellant. 


Boszirt, J. Is Seaboard entitled as a matter of ight, upon the facts 
established, to use the turnout from Bridge Company trackage at Power 
Plant Junction to serve the power plant and so comyete with Coast Line, 
notwithstanding OCoast Line has no need or desire to make joint use 
thereof and notwithstanding its refusal to consent to the construction and 
use thereof by Seaboard? If it has such legal right, Seaboard will suffer 
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irreparable injury unless Coast Line is enjoined from wrongful inter- 
ference with Seaboard’s exercise of such legal right; for such equitable 
relief alone will afford Seaboard a plain, adequate and complete remedy. 

Coast Line insists that Seaboard cannot use the Bridge Company’s 
properties, in the absence of its consent, to its detriment; and the detri- 
ment contemplated is an impairment of what it contends to be its exclu- 
sive right to serve the power plant. 

While the Power Company’s business is the cause of the present con- 
troversy, if Coast Line’s position prevails Seaboard will be precluded 
from serving not only the power plant but any other industrial plant now 
or hereafter established in the area between the Fayetteville- Wilmington 
line of the Coast Line and the Cape Fear River. The result would give 
Coast Line a monopoly of freight service in this area by effectively elimi- 
nating competition. The turnout at Power Plant Junction, breaking out 
from Bridge Company trackage, and the spur track therefrom to the 
power plant, is the only feasible way available to Seaboard to serve the 
power plant and other industries located in this area. This area, once a 
barren wasteland, shows promise now of becoming a present-day Meso- 
potamia, 

Seaboard and Coast Line have separately owned tracks, yards and other 
facilities in the City of Wilmington. The separate Wilmington facilities 
of each connect with Bridge Company trackage at Hilton. 

Coast Line now uses Bridge Company trackage to serve the power 
plant. Whether routed over its Fayetteville-Wilmington line, or over its 
Florence- Wilmington line, inbound cars of materials and of coal destined 
for the power plant are brought via Bridge Company trackage to Coast 
Line’s Wilmington yards. Thereafter, such cars are moved by Coast Line 
switch engine over Bridge Company trackage to Yadkin Junction, thence 
on the Fayetteville-Wilmington line to Coast Line’s turnout, thence on 
Coast Line’s trackage to the power plant. 

Under Seaboard’s present usage, in accordance with the judgment of 
the court below, inbound cars of materials and coal on its Hamlet-Wil- 
mington line, destined for the power plant, are brought via Bridge Com- 
pany trackage to Seaboard’s Wilmington yards. Thereafter, such cars 
are moved by Seaboard switch engine over Bridge Company trackage to 
Power Plant Junction, then over Seaboard’s turnout and trackage to the 
power plant. 

Coast Line has refused to accord to Seaboard reciprocal switching 
privileges. If such privileges were accorded, Seaboard could deliver its 
cars to Coast Line’s yards in Wilmington and then, for a switching charge, 
Coast Line would switch Seaboard’s cars to the power plant. While not 
the basis of decision, this attitude is illustrative of Coast Line’s insistence 
upon monopolistic privileges within the power plant area. 
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While the record and exhibits are too voluminous to discuss in detail, 
some further statement of relevant facts is requisite to a full appreciation 
of the basis of decision. The facts stated herein, upon which decision is 
based, are either admitted or are findings of fact by the court below 
supported by competent evidence. In either event, they are deemed con- 
clusively established. Burnsville v. Boone, 231 N.C. 577, 58 S.E. 2d 351. 

By ordinance of the Convention of 1866 “The Wilmington and Weldon 
Railroad Company,” “The Wilmington and Manchester Railroad Com- 
pany,” and “The Wilmington, Charlotte and Rutherfordton Railroad 
Company,” their associates and assigns, were “created and constituted a 
body politic and corporate, for the term of ninety yeers, by the name and 
style of “The Wilmington Railway Bridge Company.’” In addition to 
corporate powers conferred by general statutes relating to corporations, it 
was expressly authorized to construct and erect bridges over the Cape 
Fear (then called north-western branch of the Cape Fear) and the North- 
east Cape Fear rivers; to lay railroad tracks on the bridges; to connect 
such bridge tracks by railroad tracks running from one bridge to the 
other; and to extend and continue such a railroad on the east side of the 
Northeast Cape Fear to form a connection in Wilmington with the lines 
of the Wilmington and Weldon Railroad Company. By amendment, 
Acts of 1866-7, Chap. CXITI, the Bridge Company was authorized to 
connect with the lines of each of its three incorporators, 

The Bridge Company, and each of the three incorpcrators, were author- 
ized and empowered, “acting jointly and severally,” to borrow money and 
to secure payment by a lease or mortgage of the Bridge Company’s entire 
property. 

Coast Line stresses a resolution adopted by the Board of Directors of 
the Bridge Company at its first meeting held 6 September, 1866, provid- 
ing: “Any alteration of the general route surveyed by M. P. Muller and 
adopted by this Board shall not be made unless the consent of each of the 
companies constituting this Corporation shall be previously obtained 
thereto.” It will be observed that this resolution antedated the construc- 
tion of the bridges and of Bridge Company’s main trackage and plainly 
referred to the location thereof. We are not concerned in this contro- 
versy with the construction or location of additione] Bridge Company 
trackage but only with the use to be made of its facilities by “the com- 
panies constituting” the Bridge Company. 

The original ineorporators subscribed to Bridge Company’s capital 
stock as follows: Wilmington, Charlotte and Rutherfordton, $20,000 
(50%); Wilmington and Weldon, $10,000 (25%); Wilmington and 
Manchester, $10,000 (25%). 

By agreement between them, 8 November, 1866, they agreed to pay 14, 
4 and 4, respectively, the current expenses and maintenance costs of 
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the Bridge Company’s properties and the interest and principal of the 
Bridge Company’s funded indebtedness, consisting of $400,000 of bonds 
endorsed by the incorporators. The sale of these bonds provided the 
funds for construction of the bridges, tracks, ete, 

Since the Bridge Company’s sole reason for existence was to provide 
facilities (bridges and trackage) for use by its incorporators, their actions 
in becoming “the companies constituting” the Bridge Company, their 
subscriptions to its capital stock, their actions in becoming obligated for 
its indebtedness, and their contract inter se with reference to proportional 
payment by the wncorporators of the capital outlay and current expense 
obligations of Bridge Company, show clearly that the basis for these deal- 
ings was the understanding and agreement that these incorporators, oper- 
ating railroads, and their successors, had equal rights, inter se, as to user 
of Bridge Company facilities. Such user rights, predicated on contract, 
arose by clear implication. What is said by Mack, Circuit Judge, in 
Great Lakes & St. L. T. Co. v. Scranton Coal Co., 289 F. 603, a case 
involving a different factual situation, is pertinent here: 

“Precedent can throw but little light on the sound interpretation of 
such contracts, especially as to implying unexpressed obligations: each 
has its own individuality, its own background and surrounding circum- 
stances. Words are only symbols, and at times, even in the most formal 
agreement, but elliptical expressions of the mutual understanding; the 
underlying mutual intent, sought by both parties to be clothed in the 
language used, must be ascertained; text, context, and extrinsic circum- 
stances, including prior negotiations and relations, may be considered to 
enable the court to view the matter from the standpoint of the parties at 
the time of making the contract.” 

During the period of 1867 to 1 November, 1869, the Bridge Company 
built the bridges and constructed trackage from Navassa to Hilton. It 
was during this period of tripartite ownership that the Cape Fear and 
Yadkin Valley Railroad Company was authorized to build its Fayette- 
ville-Wilmington line. (See Ch, 190, Laws of 1883.) The Cape Fear 
and Yadkin Valley approached Wilmington between the two rivers; and, 
in order to enter Wilmington, it had to connect with the Bridge Company 
trackage. Not being an incorporator of Bridge Company, or successor 
to such incorporator, the Cape Fear and Yadkin Valley had to obtain 
authority to connect with and to use the Bridge Company trackage. By 
contract of 8 December, 1889, approved by the stockholders and directors 
of the Bridge Company, Cape Fear and Yadkin Valley was permitted to 
make use of Bridge Company trackage for such purpose. Under this 
contract, Yadkin Junction was established. The Cape Fear and Yadkin 
Valley was acquired by Wilmington and Weldon (later Coast Line) in 
1899. See Manning v. R. R., 188 N.C. 648, 125 S.E. 555. It 1s note- 
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worthy that the present Fayetteville-Wilmington line of the Coast Line, 
from which its turnout to the power plant was corstructed, was not in 
existence when Bridge Company built its bridges anc main tracks. 

Coast Line contends that Bridge Company built its bridges and its 
tracks as authorized by its charter and thus exhausted its statutory 
powers; hence, Coast Line contends, permission by Bridge Company to 
Seaboard to construct the turnout at Power Plant Junction would be 
ultra vires, ‘The position is predicated upon the fact that Bridge Com- 
pany’s charter makes no mention of any turnout. The contention is with- 
out merit. If such be ultra vires, the contract permitting the construction 
and use by Cape Fear and Yadkin Valley (now Coast Line) of the turn- 
out at Yadkin Junction is equally ulira vires. The purpose of the Bridge 
Company was not to limit railroad trafhe but to encourage and facilitate 
railroad traffic for the benefit and industrial developrnent of the Wilming- 
ton area and of the entire State. When Bridge Company was organized, 
the immediate need was to enable Wilmington, Charlotte and Rutherford- 
ton and Wilmington and Manchester to cross the rivers and connect in 
Wilmington with Wilmington and Weldon. Bridge Company, by express 
charter provision, was authorized to connect with the lines of each of its 
three incorporators. But we cannot accept the view that such authoriza- 
tion extended only to lines of the incorporators previously constructed 
and then in use. For the plain intent was that this jointly owned facility 
was for the use and benefit of the incorporators in the development and 
expansion of their facilities and operations in respect to their future as 
well as their immediate needs. Compare, St. Louis, K.C.& C. BR. 2. Co. 
v. W. RR. Co., 217 U.S, 247, 80 Sup. Ct. 510, 54 L. Ed, 752. Railroads 
have authority under general statute to provide “turnouts, sidings, and 
switches” to serve industrial plants along or near their main lines. G.S. 
60-37 (7). In the absence of express statutory or charter authorization, 
the power to construct a railroad includes authority to construct such 
spur, industrial, switching and other auxilary tracks as may be necessary 
to serve the public needs along or near the main line. 44 Am, Jur. 450, 
Railroads, see. 281, 

Coast Line became the legal successor of Wilmington and Weldon and 
of Wilmington, Columbia and Augusta (originally Wilmington and 
Manchester) in 1900. Prior thereto, these developments are noteworthy : 

1. In 1892, the Bridge Company acquired the rigat of way for a spur 
track to a fertilizer factory. The cost of this construction was met in 
part by the sale of four of Bridge Company’s second mortgage bonds. 
The balance was paid “by the three companies interested as stockholders 
in this Company, in the usual proportion.” This is the origin of the 
Almont Spur or Junction, a turnout from Bridge Company trackage to 
serve industries along the west bank of the Northeast Cape Fear. 
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2. In 1892, the then bonded indebtedness of $210,000 was refunded by 
a new issue of 50-year Consolidated Bonds, guaranteed by the (then) 
three proprietary companies. These were paid 1 April, 1943, at ma- 
turity, half by Seaboard and half by Coast Line. 

3. In 1894, the original spur from .\Jmont Junction was extended to 
serve a new industry. 

After Coast Line’s acquisition of the rights, franchises, property, etc., 
of its said two predecessors, Coast Tine and Seaboard made certain con- 
tracts, the Bridge Company being a party thereto, which modified in 
certain particulars the contract of 8 November, 1866, between the original 
incorporators, Except as modified, the original contract of 8 November, 
1866, was to remain in force and effect. The more important later con- 
tracts will be considered. 

Under the contract of 22 May, 1999, 1t was provided “that the Coast 
Line Company and the Receivers (of Seaboard), or their successors, shall 
have charge and control of the operation and maintenance of the bridges 
and railway property of the Bridge Company alternately for a period of 
five years each, first period of operation to be assumed by the Coast Line 
Company to commence on the first day of July, 1909, and to continue for 
five years thence next ensuing.” Previously, the proprietary roads had 
an arrangement whereby they alternated in respect to the actual control 
and operation of Bridge Company trackage. 

In respect of the cost of improvements, additions and replacements 
made upon the bridges and railway property of the Bridge Company, and 
in respect of the bonded indebtedness, no change was made; for these 
obligations were to be paid on the basis of the respective stock holdings of 
the Coast Line and of Seaboard, to wit, 50% each. 

However, in lieu of the origina] agreement that operation and mainte- 
nance costs were to be paid in proportion to respective stock holdings, an 
entirely different plan was adopted. It was provided that all operation 
and maintenance costs, including salaries, supplies, repairs, taxes, insur- 
ance, etc., were to be apportioned between Coast Line and Seaboard on a 
user or wheelage basis. A schedule was provided for determination of the 
proportion to be paid by each railroad. Thus, each car in freight or 
passenger trains moving over the whole length of the Bridge Company’s 
track was to count as one car while each freight, passenger or yard engine 
making the same trip was to count as two cars. <Another item in this 
schedule was worded as follows: “Each freight and passenger car moving 
over the Bridge Company’s track between Hilton and Yadkin Junction 
and intermediate points to count... 3 car.” 

Express provisions, set forth in detail, provide for the responsibility 
of the Coast Line Company and the Receivers (of Seaboard), and their 
successors, as between themselves, for the defense and payment of all 
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claims, ete., “accruing for loss or injury either to person or estate, arising 
out of the operation of the tracks, or other property, to be used jointly,” 
ete. (Emphasis added.) 

It was provided in the contract of 22 May, 190€, “that all questions 
and disputes between the parties hereto, as to the proper meaning and 
umterpretation of this supplemental agreement, shall upon request of 
either the Receivers (of Seaboard) or the Coast Line Company, made to 
the other in writing, be referred for settlement to a board of arbitrators,” 
to be constituted as specifically provided. (Emphasis added.) The term 
of the contract of 22 May, 1909, was 15 years. 

A supplemental agreement was made 25 May, 1926, between Seaboard, 
Coast Line and Bridge Company. By its terms, the contract of 22 May, 
1909, was continued in effect from vear to year until canceled by either 
Seaboard or Coast Line by giving at least a year’s notice to the other 
parties. The operation and maintenance of the bridges and property was 
assumed by the Coast Line during the continuance of this supplemental 
agreement. However, the Seaboard was given the right to assume such 
operation and maintenance at any time within five years from the date 
of the supplemental agreement by giving at least one year’s prior written 
notice to the other parties hereto of its desire so to do. 

The item listed in the contract of 22 May, 1909, as the basis for deter- 
mining the wheelage or user to be charged to each party, quoted above, 
was modified so as to read as follows: “Each freight and passenger car 
moving over the Bridge Company’s track between Hulton and Yadkin 
Junction and intermediate points, and each freight and passenger car 
moving between Navassa and Yadkin Junction and intermediate points 
wil be counted as one-half car in pro rating the expense.” (Hmphasis 
added. ) 

This single specific modification suggests that the parties in 1926 con- 
templated that there would be new industrial plants located on the east 
bank of the Cape Fear, to be served by a junction, turnout and spur 
breaking from the Bridge Company trackage between Navassa and Yad- 
kin Junction similar to the Almont Junction, turncut and spur. Only 
in such case, would there be intermediate points between Navassa and 
Yadkin Junction, 

By contract of 20 April, 1931, Seaboard waived “the taking over of 
the operation and maintenance of said bridges and railway property on 
May 1, 1931, with understanding that the Seaboard Air Line Railway 
Company, its Receivers, or their respective successors or assigns in inter- 
est under the contract, shall have the option, by giving to the Atlantic 
Coast Line Railroad Company ninety (90) days written notice in ad- 
vance, to take over such operation and maintenance on May 1, 1936, 
and/or at the end of any five-year period thereafter so long as the con- 
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tract continued in effect: and should said option be exercised at any time 
or from time to time the Seaboard Air Line Railway Company, its 
Receivers, or their respective successors or assigns in interest under the 
contract, shall operate and maintain said bridges and railway property 
for a period of five years, but at the expiration thereof the next succeed- 
ing five-year period of operation and maintenance shall be taken over by 
the Atlantic Coast Line Railroad Company.” The current five-year 
period of operation by Coast Line extends until 1 May, 1956. 

After the Coast Line acquired the franchise, properties, etc, in 1900, 
of Wilmington and Weldon and of Wilmington, Columbia and Augusta 
(originally Wilmington and Manchester), various tracks were provided 
for industries north and south of the Bridge Company trackage, accessible 
from the Almont Junction. We deem it unnecessary to review the volumi- 
nous correspondence dealing with each of these. In some instances, the 
Seaboard took the initiative in the construction of a spur track or siding, 
In other instances, the initiative was taken by the Coast Line. For lim- 
ited periods, certain tracks were used by one road alone. Eventually, 
however, whether the title was in Bridge Company, Seaboard or Coast 
Line, or in Seaboard and Coast Line jointly, joint ownership and joint 
use was agreed upon. The same applies to trackage serving industries at 
Navassa. We find nothing in the correspondence that helps us in the 
resolution of the question here presented. Usually, the road taking the 
initiative was encouraging the other to participate in the venture by pay- 
ing its proportionate part of the cost. But the power plant differs from 
previously established industries thus jointly served. It is an understate- 
ment to say that the power plant is not an ordinary industrial plant in 
relation to its freight service requirements. 

The operation of the Bridge Company trackage, under the exclusive 
control of the Coast Line until 1 May, 1956, is handled in this way. 

“Operation of trains, engines and cars over the Bridge Company’s 
main line trackage is controlled by what is known as an absolute block. 

“No train or engine is permitted to enter upon the Bridge Company’s 
main line at Navassa, Yadkin Junction, Almont Junction or Hilton with- 
out first coming to a full stop, and having a member of the train crew get 
permission to proceed, which is known as getting the block. 

“There are telephone booths at each of those points with telephones 
that are connected with the office of the Coast Line’s train dispatcher at 
Wilmington. 

“The member of the train crew at present telephones the Coast Line’s 
train dispatcher to get the block. 

“The train or engine then proceeds on the Bridge Company’s main line, 
When it leaves the main line a member of the train crew telephones the 
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dispatcher and releases the block. In the meantime, the dispatcher per- 
mits no other movement upon the Bridge Company’s main line. 

“The point at which the track constructed by the Seaboard to reach 
and serve the power plant breaks out of the main line of the Bridge 
Company was designated as ‘Power Junction.’ 

“When the Seaboard constructed the turnout at Power Junction it 
erected a telephone booth at that point in which it installed a telephone 
and connected the same with the same telephone cirevits as the telephones 
at Navassa, Yadkin Junction, Almont Junction, and Hilton.” 

The train crew using Power Plant Junction contacts the Coast Line’s 
Dispatcher to “get the block.” This is incident to Coast Line’s control 
of operations of Bridge Company facilities until 1 May, 1956. In the 
event Seaboard takes over control of operations then, Seaboard’s Dis- 
patcher will “give the block” to the train crew using Power Plant and 
other junctions. The railroad having control of operations at any par- 
ticular time has the burden of providing the Dispatcher and of directing 
from his office the movement of trains; but, even so, the expense thereof 
is an operation expense of the Bridge Company to be apportioned in 
accordance with the wheelage formula. 

The Bridge Company wag organized and its rights of way acquired 
and its construction program completed in the years immediately follow- 
ing the close of the Civil War. In North Carolina, railroad financing 
was difficult. Three railroads were authorized to go into Wilmington. 
Only the Wilmington and Weldon could reach Wilmington. Its line into 
Wilmington was east of the Northeast Cape Fear. No connection could 
be made between it and the two lines approaching from the west and ter- 
minating on the west bank of the Cape Fear. Bridges spanning two 
rivers were required. The Bridge Company was the means by which the 
three railroad companies at their joint expense could expand and improve 
their facilities. In effect, the Bridge Company bridges and tracks became 
a part of the line of each of the railroads entering Wilmington from the 
west. Cross over the bridges, says the Coast Line, but there is nothing 
denominated in the bond that gives you the right to break out from this 
jointly owned trackage to serve industrial plants between the rivers. We 
have acquired the Cape Fear and Yadkin Valley, which has a line be- 
tween the rivers; and its contract with Bridge Company back in 1889 
gave the Cape Fear and Yadkin Valley the right to connect with Bridge 
Company trackage. All parties consented to that. That’s our Fayette- 
ville-Wilmington line. Thus, we can use the Bridge Company facilities 
in serving the power plant. But just because the Bridge Company, 
through its stockholders gave consent to that arrangement, doesn’t mean 
that we have to give consent that Seaboard break ou: from Bridge Com- 
pany trackage at Power Plant Junction and thus use Bridge Company 
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facilities in serving the power plant, to our detriment, 7.e., so that we will 
be deprived of a monopoly of the power plant business. 

The position is lacking in realism. It ignores the fact that the manifest 
purpose for the organization of Bridge Company was to enable the in- 
corporators thereof to expand their railroad facilities in order that public 
requirements for better service might be met. The incorporators were 
operating railroad companies. Bridge Company was not an operating 
railroad company. Stock ownership alone does not give Seaboard its 
right of user of Bridge Company bridges and trackage. The key factor 
is that the underlying and sole reason for the creation and existence of 
Bridge Company was to afford joint and equal use of the facilities to its 
incorporators, to wit, “the companies constituting” the Bridge Company, 
and their successors, as a constituent part of their operating railroad 
systems. Therefore, the right of each incorporator, and of its successors, 
to the use of such joint facilities and trackage is derived from the nature 
and circumstances of the original incorporation of Bridge Company and 
implemented by the contract of 8 November, 1866, not from stock owner- 
ship or from contract with the Bridge Company as a separate corporate 
entity. Compare, Chicago, M.& St. P. R. Co. v. Des Moines U. R. Co., 
954 U.S. 196, 41 S. Ct. 81, 65 L. Ed. 219, 

The Bridge Company was not organized to engage in business. Its 
original incorporators, and their respective successors, were not stock- 
holders in the ordinary sense. They expected and received no dividends. 
What the original incorporators did acquire, to which Seaboard and Coast 
Line have succeeded, was the right of each to use the Bridge Company 
facilities; and no corporate action, by stockholders or directors, could 
deprive any incorporator, or its successor, from the use of the Bridge 
Company facilities, subject to a similar right in the other(s), in the oper- 
ation of its railroad system. Thus, the Bridge Company facilities became 
an integral part of each system; and the right of each incorporator, and 
its successor, to equal rights in the use thereof springs from the nature 
of the original incorporation, confirmed by usage and course of dealings 
across the vears. The owner-railroads built and maintained the bridges 
and the trackage for their use, as part of their respective railroad systems; 
and the Bridge Company has been and is the corporate agency or device 
through which thev share both the capital outlay and the operational 
costs. This view is in accord with the following, quoted from the Court’s 
statement of facts in Wilmington Railway Bridge Co. v. Comrs. of New 
Hanover County, 72 N.C, 15 (16): “The plaintiff corporation owns no 
rolling stock or property of any kind other than its franchise, in connec- 
tion with the line of road and the bridges before referred to, which are 
in fact part of the lines of the two companies mentioned, the exclusive 
use thereof being vested in said companies in perpetuity, by a formal 
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covenant and agreement entered into some years ago between the said 
railroad companies and the plaintiff.” (Emphasis added.) Also, in 
1922, the U. 8, General Director of Railroads was .otified, pursuant to 
resolution of the stockholders of Bridge Company, taat the Bridge Com- 
pany’s property was owned and operated “as a joins facility by and for 
the benefit of its owner lines,” Coast Line and Seabeard. 

We cannot regard Seaboard and Coast Line as stockholders in the 
ordimary sense. They are co-owners of a facility which is in existence for 
their joint use. While in Chicago, M. & St. P. Rh. Co, v. Minneapolis 
C. & C, Asso,, 247 U.S. 490, 88 Sup. Ct, 553, 62 L. Ed. 1229, the co- 
owners of a joint facility were acting in concert to use such facility as a 
means of exacting higher charges, statements from the opinion are appli- 
cable here. Ordinary rules relating to stock ownership have no applica- 
tion, says Ar, Justice Clarke, “. .. where stock ownership has been 
resorted to, not for the purpose of participating in the affairs of a corpo- 
ration in the normal and usual manner, but for the purpose, as in this 
ease, of controlling a subsidiary company so that .t may be used as a 
mere agency or instrumentality of the owning company or companies. 
... In such a case the courts will not permit themselves to be blinded 
or deceived by mere forms of law, but, regardless of fictions, will deal 
with the substance of the transaction involved as if the corporate agency 
did not exist and as the justice of the case may require.” 

We do not suggest that Bridge Company is without significance as a 
separate corporate entity. Through corporate meetings, formal actions 
relating mainly to financing, taxes, execution of mortgages, decds, etc., 
have been taken. Such actions, involving dealings with third parties, are 
binding upon the corporation and its stockholders. But controversies 
between its co-owners, which draw into focus their rights, infer se, as to 
user of Bridge Company facilities may not be resolved through ordinary 
corporate procedures. Such differences as have arisen in the past were 
resolved by negotiations resulting in agreement. After agreement was 
reached, the stockholders and directors of Bridge Company authorized 
such action as was appropriate to implement the previously reached 
agreement of the co-owners. Unfortunately, the co-owners did not reach 
agreement on the subject of the present controversy. Consequently, the 
Court must adjudicate their respective rights, enter se, 

There 1s persuasive support for the position that each of the owner- 
railroads is entitled to the use of Bridge Company facilities as a part of 
its railroad system by the construction and use of a new turnout from 
Bridge Company trackage, such as that at Power Plant Junction, subject 
to limitations such as: first, when reasonably necessary to do so to provide 
service to the public, including industrial plants; second, when it accords 
the other the privilege, upon payment of one-half the cost, to share equally 
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in the use thereof; and third, when it does not substantially impair the 
usage thereof by the other railroad. If this test were applied, Seaboard, 
upon findings of fact supported by competent evidence, would be clearly 
entitled to construct and use Power Plant Junction as its turnout from 
Bridge Company trackage to the power plant. 

But adoption of the position stated above is unnecessary upon the record 
before us. In any event, neither the Seaboard nor the Coast Line has any 
right superior to the other to use the Bridge Company’s facilities. Each 
has equal right to use such facilities for the same purposes and in sub- 
stantially the same manner as the other. Coast Line in fact now uses such 
facilities to serve the power plant. True, its lines are so located that it 
can use the Yadkin Junction turnout, not available to the Seaboard. But 
this does not mean that Seaboard, because of the location of its separately 
owned lines, is precluded from making a use of Bridge Company trackage 
similar to that now made by Coast Line. Equal user is not restricted to 
identical user. The new junction and turnout (Power Plant Junction) 
afford Seaboard a right of user of Bridge Company facilities similar in 
character, purpose and operation to that made by Coast Line. 

As stated above, the inbound cars of both lines move over Bridge Com- 
pany trackage into their respective Wilmington yards and thereafter 
move again by switch engines to the respective junctions and thence to 
the power plant. To accord Coast Line the sole right to use the Bridge 
Company trackage in such manner and for such purpose would be a 
denial of a corresponding right to Seaboard to use Bridge Company track- 
age in violation of what was contemplated when Bridge Company was 
incorporated, namely, equal rights in the use of a joint facility intended 
for use and since used as a constituent part of the railroad system of each 
incorporator and its successor. 

Operation of Seaboard’s Power Plant Junction will not impair the 
usage of Bridge Company trackage by the Coast Line. Seaboard’s Power 
Plant Junction will function in hke manner with Coast Line’s Yadkin 
Junction and the joint Almont Junction. The block signal system will 
operate in like manner. Computation of Seaboard’s proportion of oper- 
ation and maintenance costs will be made in accordance with contract of 
22 May, 1909, as modified by the contract of 25 May, 1926. Power Plant 
Junction is an intermediate point between Navassa and Yadkin Junction. 
Provisions as to liabilities, inter sc, as set forth in the contract of 22 May, 
1909, with reference to injuries and damages caused by operations, are 
appropriate. The same number of cars will break into and break out of 
Bridge Company trackage. The only difference is that some will consist 
of freight handled by Seaboard and some (but not all) by Coast Line. 
Too, this construction of the legal rights of Seaboard and of Coast Line, 
inter se, is in accord with (1) the status of Bridge Company both orig- 
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inally and now as a cooperative venture for the equal benefit of the owner- 
railroads, and with (2) the public interest, z.e., competition rather than 
monopoly. 

Railroads are quasi-public corporations, created to serve primarily the 
public good and convenience. As such they exereise public franchise 
rights, including that of eminent domain. G.S. 40-2. And, as stated by 
Clark, C. J.,im HR, &#, vo. R.A. 161 N.C. 531, 78 S.E. 68: “As a matter 
of public policy, the State encourages competition among common car- 
riers so that the public may have resulting benefits.” See G.S. 60-60. 
Nor will one railroad corporation be permitted to thwart the efforts of 
another to render railroad service on a competitive basis by refusal to 
allow it reasonable use of its own right of way and trackage. Under the 
statute now codified as G.S. 60-37, one railroad corporation was adjudged 
entitled to condemn a right to use another railroad corporation’s right of 
way for the purpose of operating a parallel track thereon from which 
competitive service could be provided, there being no substantial inter- 
ference with the operating facilities of the other railroad. &, Riv. KR. R., 
83 N.C. 489. In Corporation Com, v. R. R. (Industrial Siding Case), 
140 N.C. 239, 52 S.E, 941, under the statute now codified as G.S. 62-45, 
it was held that the Corporation Commisrion had authority to require 
the construction of a sidetrack to serve an industry. And in #. R, x, 
R. R., supra, under the statute now codified as G.S, 60-37, one railroad 
was held entitled to condemn a right to cross the right of way and track 
of another railroad in order that it might reach industrial plants and 
provide competitive railroad services. See R. &. v. &, R., on rehearing, 
165 N.C, 425, 81 S.E. 617. 

Where practicable, and the prospect of profitable operation exists, the 
public interest requires that industrial plants be provided with competi- 
tive service. It is quite clear that the Power Plant contemplated and 
now desires such competitive service. 

Assume no railroad line approached Wilmington between the rivers. 
Undoubtedly, the Utilities Commission would have authority to require 
both Seaboard and Coast Line to construct sidetracks to industries estab- 
lished between the rivers where there was a prospect of profitable oper- 
ations, to the end that competitive service be provided. True, the statute 
limits the distance to 500 feet when such construction 7s required by order 
of the Utilities Commission. This is unimportaat in this connection, 
The right to break out from the Bridge Company trackage to construct 
industrial spurs, sidetracks, etc., is here involved. Would the authority 
of the Utilities Commission be limited by the circumstance that the Coast 
Line can reach the power plant without breaking out from the Bridge 
Company trackage? On the contrary, in the public interest, it would be 
its duty to provide competitive service, assuming the prospect of profit- 
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able operation. Too, it would seem that, in the absence of a present legal 
right to use the Power Plant Junction as authorized by the judgment 
below, Seaboard would have the right to condemn such right of user in a 
properly constituted condemnation proceeding. Be that as it may, we 
are not dealing presently either with an order of the Utilities Commission 
or with a judgment in a condemnation proceeding; and under our deci- 
sion action by the Utilities Commission or by condemnation proceeding is 
unnecessary. 

Coast Line insists that Seaboard’s sole remedy is to invoke the arbi- 
tration provisions of the contract of 22 May, 1909. There are at least 
two answers to this position. In the first place, each party thereto has 
the right, not the duty, to invoke the arbitration provisions; and neither 
has done so, In the second place, the arbitration clause concerns “ques- 
tions and disputes as to the proper meaning and interpretation of this 
supplemental agreement.” Since the subject matter of this controversy 
is not comprehended by the terms of the contract of 22 May, 1909, the 
arbitration provisions are inapplicable. 

The Bridge Company demurred ore tenus in this Court on the ground 
that the complaint fails to allege facts sufficient to constitute a cause of 
action. The ground assigned is that Seaboard, being a stockholder of 
Bridge Company, could not sue Bridge Company without first exhausting 
its rights as stockholder within the corporation. The position is unten- 
able. The law will not require a vain thing. Bridge Company and Coast 
Line, through persons who acted for both, denied Seaboard’s right to con- 
struct Power Plant Junction, turnout and trackage. 

The Bridge Company has no independent status or interest. Whatever 
the outcome of this controversy between its co-owners, the Bridge Com- 
pany stands neither to gain nor to lose. It receives no revenues, pays no 
bills. Again, we advert to the fact that the co-owners pay no charge to 
the Bridge Company for the use of its facilities. As to operational and 
maintenance costs they pay zts bills in the proportion determined on the 
wheelage or user basis and each pays 50% of its capital outlay costs. It 
holds legal title to properties. But in essence it is simply used by Sea- 
board and Coast Line, its co-owners, as a device to work out details of the 
usage of the jointly owned facilities. It is an instrumentality of its 
co-owners. Their rights, inter se, in respect of the use of the Bridge 
Company facilities, do not depend upon action of stockholders and direc- 
tors within the corporate form. As heretofore observed, they spring 
from the nature of the original incorporation, confirmed by usage and 
course of dealings across the years. Seaboard’s position is predicated 
upon legal rights vested in it as successor to an incorporator. Its position 
is quite different from a stockholder whose right springs solely from stock 
ownership. 
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A further contention of Coast Line, stressed upor. the oral argument, 
has not been overlooked. Coast Line contends that the complaint is predi- 
eated upon allegations that Coast Line, during the current period when 
it has operational control of Bridge Company facilities, is an active 
trustee in respect to properties the title to which is held by Bridge Com- 
pany as passive trustee, and that Coast Line’s refusal to permit Seaboard 
to use the Power Plant Junction is arbitrary and in breach of trust. 
True, the complaint contains such allegations. But the facts alleged 
plainly disclose that Seaboard’s case is grounded upon its legal right to 
use Bridge Company facilities in connection with Power Plant Junction. 
In fact, this is the basis assigned for the alleged trust. So, stripped of 
legal conclusions relating to a trust theory, the substance of the eom- 
plaint is that Coast Line’s officials and employees, presently in control of 
the operation of Bridge Company properties, wrongfully interfered with 
the exercise by Seaboard of its legal right to use Power Plant Junction 
as its means of serving the power plant. 

No decision has been called to our attention or found in our own re- 
search that is sufficiently analogous on the facts to constitute a precedent 
of substantial help. Apparently, this case is sue generis, However, we 
have examined each of the authorities cited. In so doing, our experience 
was similar to that expressed by Samuel Johnson in the preface to his 
famed dictionary: 

“T saw that one inquiry only gave occasion to another, that book 
referred to book, that to search was not always to find, and to find was not 
always to be informed; and that thus to pursue perfection was, like the 
first inhabitants of Areadia, to chase the sun, which, when they had 
reached the hill where he seemed to rest, was still beheld at the same 
distance from them.” 

While discussion of each assignment of error would be unduly tedious, 
all assignments of error have been considered; and there is none of merit 
sufficient to warrant another hearing or a different vesult. 

For the reasons stated, we conclude that, upon findings of fact sup- 
ported by sufficient competent evidence, the judgment is correct in law 
and should be 

Affirmed. 


STATE vy. CARL PHILLIPS anxnp LILLIE PHILLIPS. 


(Filed 9 July, 1954.) 
1. False Pretense § 1— 

While the offense of false pretense ordinarily may not be predicated 
alone upon defendant’s promise to do something, iz may be based upon a 
false factual representation effective only by reason of being coupled with a 
false promise. 
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False Pretense § 2— 


Evidence tending to show that defendant falsely represented to a certain 
person that a criminal prosecution against him was imminent, and that 
defendant falsely promised such person that defendant could prevent the 
criminal prosecution and would do so if such person furnished him a sum 
to be paid the public official concerned, plus another sum as a fee to defend- 
ant for his services, and that in reliance upon the false representation and 
false assurance such other person paid defendant these sums, which de- 
fendant converted to his own use, is sufficient to be submitted to the jury 
on a charge of obtaining money by false pretenses. 


Conspiracy § 6— 

A conspiracy is an agreement of two or more persons to do an unlawful 
act or to do a lawful act in an unlawful manner, and such agreement must 
be proven directly or by evidence of facts from which the agreement may 
be legally inferred and not such as raise a mere suspicion. 


Same— 


The association between a husband and wife, living in the marital state, 
at the time the husband obtained money by false pretense from a third 
person, has no probative force in establishing a conspiracy between them 
to commit the offense. As to whether one spouse may be guilty of con- 
spiracy with the other spouse, qgiaere? 


Same— 


The mere subsequent possession by a wife of a portion of the money 
obtained by her husband from a third person by false pretense has no 
probative force in establishing a prior agreement between the husband and 
wife to commit the crime, or even to charge her with guilty knowledge of 
how the proceeds were obtained. 


Same—A person cannot retroactively conspire to commit a previously 
consummated crime. 


The State’s evidence tended to show that defendant husband obtained 
money by false pretense from a third person under the guise of preventing 
a purported criminal prosecution of such third person by the Board of 
Public Welfare for aiding and obtaining unwarranted old age assistance 
benefits. Held: A statement by defendant wife to such third person, after 
the alleged false pretense had been practiced, that if such third person 
deposited his money outside the city, the Board wouldn’t know he had it, 
does not tend to show that the wife conspired with the husband to commit 
the offense of false pretense. 


Solicitors § 3— 

Prosecuting attorneys owe the duty to the State, the accused whom they 
prosecute, and the cause of justice they serve, to observe the rules of prac- 
tice created by law to give those tried for crime the safeguards of a fair 
trial. 


Criminal Law § 42c— 

In the cross-examination of the male defendant, the solicitor asked him 
numerous questions which assumed to be facts the unproved insinuations 
of defendant’s guilt of a number of collateral offenses. Held: The cross- 
examination was improper. 
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9. Same— 


If a prosecuting attorney wishes to vouch for the existence or the truth 
of a fact in the trial of a cause, he should retire from the case, have an- 
other appointed to prosecute, take the stand as any other witness, give 
competent evidence, and submit himself to cross-examination. 


10. Same— 


Questions asked the male defendant on cross-exaraination to impeach 
him as to collateral matters which are so framed as to assert in advance 
the untruth of defendant’s denials, held to violate the rule that the State 
is bound by the answer of the accused to such questions. 


11. Same— 


It is improper for the solicitor to ask defendant cn cross-examination 
questions insinuating that defendant’s brother had been convicted of an 
offense. 


12. Same— 


The solicitor on cross-examination of defense witnesses and the feme 
defendant asked numerous questions assuming to be facts the unproved 
insinuations of the male defendant’s guilt of a number of collateral 
offenses, together with insinuations that the male defendant had aided his 
wife in despoiling a helpless orphan of her inheritance and that the male 
defendant's brother had been guilty of a collateral offense. Held: The 
cross-examination was improper. 


13. Same— 


In cross-examining defendant and the witnesses “or the defense, the 
solicitor may not, by insinuating questions or by other means, place before 
the jury incompetent and prejudicial matters not legally admissible in 
evidence. 


14. Criminal Law § 40d— 


The State may not show by ecross-examination cf defense witnesses 
specifie acts of niisconduct of accused to show the had character of the 
accused. 


15. Criminal Law § 42c— 


While the solicitor may ask defense witnesses questions tending to dis- 
credit their testimony, no matter how disparaging the questions may be, he 
may not, on cross-examination of defense witnesses, needlessly badger or 
humiliate them by impertinent or insulting questions which he knows, or 
should Know, cannot possibly elicit any competent or relevant testimony, 
such as that the witness’ brother-in-law was a chronic thief, etc. 


16. Criminal Law § 81c (7)-—- 


Where the prosecuting attorney persists in asking on cross-examination 
of defendant and defense witnesses improper questions assuming defend- 
ant’s guilt of a number of collateral offenses and of wrongdoing, all of 
which questions are objected to by defendant, held, such persistent interro- 
gations by the solicitor in violation of the rules governing cross-examina- 
tion are prejudicial and entitle defendant to a new trial notwithstanding 
the court’s action in sustaining objection to some of the questions without 
comment, and its later instruction that the questions. of the solicitor did 
not constitute evidence. 
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AppeEaL by defendants from Patton, Special Judge, and a jury, at the 
November Term, 1953, of the Superior Court of Gaston County. 

Criminal prosecution upon indictments charging both a conspiracy to 
obtain money by false pretenses and actually obtaining money by false 
pretenses. 

Carl Phillips and Lillie Phillips are husband and wife, and live to- 
gether in the marital state at Gastonia. They were indicted jointly for 
conspiring to obtain money from Ed Lynn by false pretenses. Carl Phil- 
lips was indicted singly for actually obtaining money from Ed Lynn by 
false pretenses. The two indictments were consolidated by consent for the 
purpose of trial. Both sides offered evidence at the trial. 

The State’s evidence was sufficient to make out this case against Carl 
Phillips: 

Carl Phillips ascertained that Lynn had aided his deceased wife in 
drawing substantial old age assistance benefits through the agency of the 
Gaston County Board of Public Welfare while he had about $9,500.00 on 
deposit with financial institutions at Gastonia, and that Lynn was fearful 
of criminal prosecution at the instance of the Superintendent of Public 
Welfare of Gaston County on that account. Carl Phillips thereupon 
falsely represented to Lynn that the Superintendent of Public Welfare 
of Gaston County had informed him that he had already reached the 
decision to have the feared criminal prosecution brought against Lynn 
at once. Carl Phillips combined his false representation of fact to Lynn 
with the false assurance and the false promise that he could prevent the 
threatened criminal prosecution by paying the Superintendent of Public 
Welfare of Gaston County $5,000.00, and that he would do so if Lynn 
would furnish him such sum for that purpose and give him the additional 
sum of $300.00 as a fee for the service. Carl Phillips made the false 
representation, the false assurance, and the false promise with intent to 
deceive Lynn and defraud him of his money. Lynn relied upon the false 
representation, the false assurance, and the false promise and was induced 
by them to deliver $5,300.00 to Carl Phillips, who proceeded to convert 
the same to his own use. 

The State did not introduce any direct proof of any conspiracy between 
the defendants to commit the offense charged. It undertook to establish 
its allegations on this phase of the litigation by offering evidence sufficient 
to show these circumstances: (1) That Lillie Phillips associated with her 
husband about the time named in the indictments; (2) that Lillie Phil- 
lips told Lynn that if he would deposit his money in a bank outside Gas- 
tonia the Gaston County Board of Public Welfare “wouldn’t know” he 
had it; and (3) that about four hours after her husband’s alleged crime, 
Lillie Phillips had some undefined part of the money obtained by him 
from Lynn in her possession at their home. This evidence did not directly 
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disclose that Lillie Phillips had any knowledge of her husband’s alleged 
offense, or that he had obtained the money in question from Lynn. It did 
indicate, however, that her statement to Lynn occurred after her husband 
had made his representation, assurance, and promise to Lynn, and had 
obtained $5,000.00 from him for ostensible payment to the Superintendent 
of Public Welfare of Gaston County; that her statement to Lynn was 
made during a conversation between her and Lynn in the absence of her 
husband; and that her statement to Lynn was prompted by something 
said to her by Lynn during such conversation. 

The testimony offered by the defendants at the trial tended to exonerate 
them from all wrongdoing. 

The jury found the defendants guilty as charged in the indictments; the 
presiding judge sentenced them to imprisonment as felons; and the de- 
fendants appealed, assigning errors. The assignments of error assert that 
each defendant is entitled to a reversal for insufficienev of proof, or in the 
alternative to a new trial for improper conduct on the part of the solicitor, 


Attorney-General McMullan and Assistant Attorney-General Love for 
the State. 
Verne B. Shive and Max L. Childers for the defendants. 


Barnuiwi, C. J. The following opinion was prepared and filed by 
Ervin, J., prior to his resignation as a member of this Court. We adopt 
it with due credit to Justice Ervin for its composition and for the research 
required in its preparation, 

The male defendant is not entitled to a reversal for insufficiency of 
proof upon the indictment charging him with actually obtaining money 
from Lynn by false pretenses. To be sure, the State’s evidence shows that 
Lynn relied in part on the male defendant’s promise to do something, and 
the law declares that a promise to do something js ordinarily not sufficient 
to serve as a pretense, no matter how fraudulent it may be. S. v. Knott, 
124 N.C. 814, 32 S.E. 798. The State’s evidence is ample to show, how- 
ever, that the male defendant’s promise was combined with his false 
factual representation concerning the Superintender.t’s supposed state- 
ment to him, and that Lynn relied in part on the false factual representa- 
tion in parting with his money. As a consequence, this phase of the case 
falls within the purview of this rule: “While . . . the crime is not com- 
mitted by a mere false promise, a false statement of fact may become 
effective only by being coupled with a false promise. Where this is the 
case, the mere fact that the false representation of fact is accompanied by 
a promise does not render it innocuous or relieve it of its criminal char- 
acter; the statement of fact and the promise may be considered as to- 
gether constituting the false pretense and a conviction may follow, or, if 
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the statement of fact and the promise can be separated, and prosecutor 
relied in part on the former, the promise may be disregarded and accused 
may be convicted on the statement of fact, notwithstanding he may also 
have relied in part on the promise and would not have yielded to the false 
statement alone.” 35 C.J.S., False Pretenses, section 9, 

The case on appeal compels us to adjudge that the defendants are 
entitled to a reversal for insufficiency of proof upon the indictment charg- 
ing them with conspiring to obtain money from Lynn by false pretenses. 
For this reason, we omit discussion of the question whether the statutes 
liberating the wife from her merged identity with the husband have abro- 
gated the common law rule that one spouse cannot be guilty of conspiracy 
with the other spouse alone. People v. Muller, 82 Cal. 107, 22 P. 934; 
Dalton v. People, 68 Colo, 44, 189 P. 37; Smith v. State, 48 Tex. Cr. 238, 
89 S.W. 817; 11 Am. Jur., Conspiracy, section 7; 15 C.J.S8., Conspiracy, 
section 36. 

The Supreme Court of Indiana made these highly relevant observations 
in Johnson v. State, 208 Ind, 89, 194 N.E. 619: “There must be an agree- 
ment or joint assent of the minds of two or more before there can be a 
conspiracy. Such agreement or joint assent of the minds need not be 
proved by direct evidence. .. . There must be, however, an agreement, 
and there must be such evidence to prove the agreement directly or such 
a state of facts that an agreement may be legally inferred. Conspiracies 
cannot be established by a mere suspicion, nor does evidence of mere 
relationship between the parties or association show a conspiracy.” See, 
also, in this connection: 15 C.J.S., Conspiracy, section 93. 

The State did not produce a scintilla of direct evidence that Lillie 
Phillips entered into an agreement with her husband to obtain money 
from Lynn by false pretenses. The circumstantial evidence invoked by 
the State on this aspect of the case may beget suspicion 1n imaginative 
minds. It does no more. The association between the defendants about 
the time named in the indictments was normal for persons living in the 
marital state. We cannot assign such association any probative value 
without subseribing to the doctrine that husband and wife must dwell in 
a state of separation to escape legal accountability for each other’s trans- 
gressions. This we are unwilling todo. The mere subsequent possession 
by a wife of a portion of the proceeds of her husband’s crime does not 
suffice to establish a prior agreement between them to commit the crime. 
Indeed, such circumstance is insufficient in law and logic even to charge 
the wife with guilty knowledge of how the proceeds were obtained. S. v. 
Larkin, 229 N.C. 126, 47 S.E. 2d 697; S. v. Yow, 227 N.C, 585, 42 S.E. 
2d 661; S. v. Oxendine, 223 N.C. 659, 27 S.E. 2d 814; S. uv. Lowe, 204 
N.C, 572, 169 S.E. 180. The State’s evidence indicated that the feme 
defendant made her statement to Lynn and acquired her possession of a 
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portion of the money in question after the male defendant had practiced 
the alleged pretenses upon Lynn. In the very nature of things, persons 
cannot retroactively conspire to commit a previously consummated crime. 
Morris v. State, 146 Ala. 66, 41 So. 274. 

This brings us to the question whether the male defendant is entitled 
to a new trial upon the indictment charging him with actually obtaining 
money from Lynn by false pretenses on account of improper conduct on 
the part of the solicitor. 

Prosecuting attorneys are in a very peculiar sense servants of the law. 
S.v. Gorman, 219 Minn. 162, 17 N.W. 2d 42. They owe the duty to the 
State which they represent, the accused whom they prosecute, and the 
cause of justice which they serve to observe the rules of practice created 
by law to give those tried for crime the safeguards of a fair trial. 8, v. 
Fagle, 283 N.C, 218, 63 S.E, 2d 170; United States ex rel, Darcy v, 
Handy, 203 F. 2d 407; State ». Grillo, 11 N.J. 178, 938 A, 2d 828; 8. v. 
Bealin, 201 S.C. 490, 23 S.E. 2d 746; State v. Murphy, 92 Utah 382, 
68 P. 24 188; Wilson +. Commonwealth, 157 Va. 962, 162 S.E. 15; State 
v. Seckman, 124 W. Va. 740, 22 S.E. 2d 374, 

Counsel for the defense assert that the solicitor purposely and persist- 
ently violated his duty in this respect in his cross-examination of the male 
defendant and his witnesses, and in that way nullified the male defend- 
ant’s right to a fair trial. 

The solicitor put these questions to the defendant Carl Phillips over 
his objection on cross-examination: (1) “I’ll ask you if you didn’t break 
in the post office at Lowell and procure Robert Phillips to go and tell the 
Federal authorities that he saw Leon Phillips break into the Post Office 
and to get you out of trouble?” (2) “What did you do with the police 
radio off of that police car or jeep down at Lowell?’ (8) “What other 
property of the Town of Lowell did you carry off?” (4) “You were 
willing to pay a good bit to get out there and take money off the people?” 
(5) “You remember the colored man down in Lowell. You found a shot- 
eun in his house and took $125.00 off of him?” (6) “When you were 
police chief down in the Town of Lowell, did you take a boy’s car away 
from him that vou caught speeding and refuse to turn it over to him? 
You remember taking that bov’s car away from him?” (7) “Well, now, 
Til ask vou if you don’t know that on July 15, 1950, if you didn’t take 
from a boy by the name of Jack Shields the sum of 8125.00 and take the 
money and tell him you were going to give it to the mayor down there to 
pay his fine when you had arrested him for driving under the influence ?” 
(8) “And if vou didn’t keep that money and failed to turn it in?” (9) 
“T’ll ask vou if you don’t remember telling Jack Shields, when he came to 
see about the matter, after he had paid you the $12£.00, that 1t wouldn’t 
be necessary for him to see the mayor, that you had already talked with 


N.C. SPRING TERM, 1954. 523 


STATE tv. PHILLIPS. 


him and the mayor said it was all right to reduce the charge to reckless 
driving and driving with improper brakes and he could pay you the sum 
of $125.00, that you told him he didn’t have to come to court, and if you 
don’t know you didn’t turn the money into the mayor?” (10) “How 
many people do you reckon you have cheated out of their money in your 
lifetime?” (11) “This is not the first old man you have beaten out of 
money, is 1t¢” (12) “I say you made it a practice for several years of 
getting folks and taking them over there and taking money away from 
them?” (18) “Do you deny you cheated an old woman in Stanley out 
of $3,000.00?” (14) “How much money did you take off of Sam Gil- 
lespie?” (15) “Pll ask you if you didn’t enter a suit against a ware- 
house company you were working for and allege you had hurt yourself 
lifting a sack or dropping a sack when you knew you hadn’t?” (16) 
“Phillips, how many folks do you owe money around here?” (17) “I'll 
ask you if you don’t know this brother you got the money from has been 
convicted in Federal Court with you for conspiracy, and if he hasn’t been 
convicted in this court for being a fence for stolen property ?”’ 

The presiding judge sustained the objections to the tenth, sixteenth, 
and the seventeenth questions, and the male defendant denied all the in- 
sinuations incorporated in the other fourteen questions. The first nine 
questions were concerned with the period of the male defendant’s service 
as a policeman, and the last question related to the male defendant’s 
brother Mack Phillips, who had no connection with the case beyond the 
bare fact that he allegedly supplied the male defendant with money to 
pay the premium on his appearance bond. 

When he phrased the seventeen questions under scrutiny and pro- 
pounded them to the male defendant, the solicitor assumed the unproved 
insinuations in them to be facts, and in that way assured the Jury upon his 
official authority that the male defendant had burglarized a Post Office, 
suborned the commission of perjury, committed thefts, asked and received 
bribes, practiced extortion, and embezzled public moneys while serving 
as a policeman; that the male defendant had cheated and defrauded many 
persons of their moneys; that the male defendant had asserted a spurious 
claim in a lawsuit; that the male defendant was a dishonest man who 
refused to pay his just debts; and that the male defendant’s brother had 
been convicted of receiving stolen goods with knowledge of their stolen 
character. This interpretation of the questions harmonizes with that put 
upon them by the solicitor himself during the progress of the trial. While 
the solicitor was asking the male defendant the questions pertaining to 
his service as a policeman at Lowell, counsel for the defense appealed to 
the presiding judge to protect their client against the cross-examination 
on the ground that it was tantamount to the solicitor’s testifying. The 
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solicitor made this instant retort in the presence of the jury: “I’m a 
pretty good witness. You know I lived at Lowell.” 

It thus appears that in cross-examining the male defendant, the solicitor 
repeatedly violated the rule of law which forbids a prosecuting attorney 
to inject into the trial of a cause to the prejudice of tie accused by argu- 
ment or by insinuating questions supposed facts of ira there is no 
evidence. S. v. Fussell, 233 N.C. 487, 64 S.E. 2d 579; 8. v. Thompson, 
217 N.C. 698, 9 S.E. 2d 875; S. v. Phifer, 197 N.C. oe. 150 S.E. 353; 
S. v. Green, 197 N.C. 624, 150 S.E. 18; 8. v. Pucker. 190 N.C. 708, 130 
S.E. 720; S. v. Evans, 183 N.C, 758, 111 S.E. 345; 8. v. Corpening, 157 
N.C. 621, 73 S.E. 214, 38 L.R.A. (N. S, ) 1180; 8S. 7. Goode, 1382 N.C. 982, 
43 S.E. 502; 8. v. Tuten, 181 N.C. 701, 42 8.E. 443; Hash v. State, 48 
Ariz, 48, 59 P. 2d 305; People v. Anthony, 185 Cal. 152, 196 P. 47; 
People v. Letterich, oe ae 172, 108 N.F. 2d 488; People v. Tilley, 406 
Tl. 398, 94 N.E. 2d 828; Albertson v. Commonwealth, 312 Ky. 68, 226 
S.W. ad 523; Le cath v, Broeckey, 364 Pa, 368, 72 A. 2d 134; 
C onimaonmedn v. Grbson, 275 Pa. 338, 119 A. 403; Robbins rv. State, 100 
Tex. Cr. 592, 272 S.W. as ; Ballard v. State, 97 Tex. Cr. 455, 262 S.W. 
85; Barnard v. Commonwealth, 134 Va. 618, 114 S.1k. 563. If a prose- 
cuting attorney wishes to vouch for the existence or the truth of a fact in 
the trial of a cause, he should retire from the case, have another appointed 
to prosecute, take the stand as any other witness, give competent evidence, 
and submit himself to cross-examination. J/acon v. Commonwealth, 187 
Va. 863, 46 S.E. 2d 396; 23 C.J.S., Criminal Law, section 108%. 

The seventeen questions under present review are virtually identical 
in manner of phrasing with those put to the aceused by the common- 
wealth’s attorney in Thurpin v. Commonwealth, 147 Va, 709, 137 S.E. 
528, where the Supreme Court of Appeals of Virginia made these trench- 
ant observations: “The form of these questions was highly umproper. 
They were more in the nature of testimony and an argument by the com- 
monwealth’s attorney before the taking of the testimony had been com- 
pleted and contained statements of facts not supporred by the evidence. 
The court erred in not requiring the attorney for tle commonwealth to 
put his questions in the usual form, interrogating the witness as to each 
matter one W ne he ee him £0 ae i 
the le iefoviant ae Hie ee a cele al ens They 
were so framed, however, as to assert in advance the untruth of his de- 
nials. In consequence, they deprived him of the benefit of the evidential 
rule that the State is bound by the answers of the accused or any other 
witness for the defense when it cross-examines him as to collateral matters 
for the purpose of impeachment. 8S. v. Broom, 222 N.C. 824, 22 SIs, 2d 
996; S. ». Jordan, 207 N.C. 460, 177 SE. 8335 8. 7. Sauls, 199 N.C. 198, 
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154 8.E. 28. The question insinuating that the male defendant’s brother 
had been convicted of receiving stolen goods with knowledge of their 
stolen character was not proper for any purpose. The law is not so callous 
to justice as to condemn an accused for the sin of another, even though the 
other is his blood brother. 

The solicitor asked the feme defendant Lillie Phillips these questions 
on cross-examination over the objections of the male defendant: (1) 
“Mack Phillips, that’s old Mack, the fence around here in East Gas- 
tonia?” (2) “T’ll ask you if Mack wasn’t indicted while Carl was hiding 
out in South Carolina?” (3) “Describe it. It wasn’t the kind Carl beat 
Sam Gillespie half to death with, was it?’ (4) “How much money have 
you and Car] taken out of the estate of this little girl, Hilda Jean Kin- 
eaid?” (5) “T’ll ask you if you know whether or not your husband took 
any money off of Sam Gillespie?” (6) “I?ll ask you if you know whether 
your husband, on July 15, 1950, took $125.00 from Jack Shields to fix a 
ease in which your husband charged his brother Jimmie of driving under 
the influence?” (7) “I’ll ask you if you don’t know that while your hus- 
band was chief of police in Lowell that if he didn’t procure one Robert 
Phillips to falsely testify that Leon Phillips had broken into the Post 
Office at Lowell, and if you don’t know that the truth about it was your 
husband broke in there?” When the third question is placed in its con- 
text, 1t appears that it was prompted by the testimony of the feme defend- 
ant that Deputy Sheriff Groves threatened to use a blackjack at the time 
of his arrest of the male defendant upon the charges involved in this case. 
The presiding judge sustained the objections to the first, second, third, 
fifth, sixth, and seventh questions, and the feme defendant denied the 
implication of wrongdoing on the part of herself and her husband em- 
bodied in the fourth question. 

The solicitor propounded these questions to B. G. Ward, a witness for 
the defense, on cross-examination over the objections of the male defend- 
ant: (1) “Did Mr. Phillips tell you about how much money he made 
while he was chief of police in Lowell taking money off people?” (2) 
“Did he tell you he had taken approximately $2,500.00 out of the 
$3,400.00 that the little girl over at his house had gotten from her dead 
father?” (3) “Did he tell yon about getting set up in business here in 
the grocery business by defrauding every grocer in Cowpens, South Caro- 
lina?” (4) “T’ll ask you if you don’t know the general reputation of that 
place is that it is a place where stolen goods are disposed of ?” The fourth 
question referred to an automobile service station operated by the male 
defendant. The presiding judge sustained the objections to the third and 
fourth questions, and the witness Ward answered the first and second 
questions in the negative, 
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The solicitor put two questions to Mrs. Love Jenkins, a witness for the 
defense over the objections of the male defendant relative to her brother- 
in-law Rub Jenkins, who was not connected in any way with the case. 
These questions were as follows: (1) “Don’t you know that Rub Jenkins 
has been stealing around this country for the last five years and that Carl 
Phillips and his brother Mack Phillips have been selling everything Rub 
could steal?” (2) “Is it up there between the county home and the Town 
of Dallas in a brick building in a wire fence?” When the second question 
is put in its context, it appears that it amounted to an inquiry whether 
Rub Jenkins was not imprisoned in the State prison camp at Dallas at 
the time of the trial of the case. The presiding judge sustained the objec- 
tion to the first question, and Mrs. Jenkins made this response to the 
second: “I don’t know.” 

The solicitor asked John Henry Jenkins, Jr., a witness for the defense, 
these questions on his cross-examination over the objections of the male 
defendant: (1) “Dll ask you if you don’t know you and Carl Phillips 
made it up as soon as you got the money off Lynn you would take the old 
man to Tennessee and dump him out at the Veterans’ Hospital?” (2) 
“T’}l ask you if, when he was chief of police at Lowell, if he didn’t fix up 
several things you had done down there, stealing and otherwise?” The 
witness denied the insinuations incorporated in each question. He as- 
serted in addition that he “never stole anything.” 

Two of these questions illustrate in graphic fashion how far afield the 
cross-examination went. The case on appeal, which was settled by stipu- 
lation of counsel, indicates that Hilda Jean Kincaid ‘was orphaned at an 
early age by the accidental death of her father; that the defendants ad- 
mitted her to their home, and reared her to maturity; shat she still resides 
with them as a result of her own affectionate choice; and that during her 
minority the defendants received some compensatior. from Hilda Jean 
Kineaid’s highly reputable guardian under appropriate orders of court 
for furnishing her with care, clothing, food, and shelter for many years. 
The fourth question asked Lillie Phillips and the second question put to 
B. G. Ward have no basis outside these events. These questions were 
nevertheless so framed as to suggest to the jury the damning notion that 
the male defendant and his wife had despicably despoiled a_ helpless 
orphan of her inheritance, 

When he phrased the fifteen questions under present scrutiny and pro- 
pounded them to Lillie Phillips, B. G. Ward, Mrs. Love Jenkins and 
John Henry Jenkins, Jr., the solicitor assumed the un>.roved insinuations 
in them to be facts, and in that way assured the jury upon his official 
authority that the male defendant had burglarized a Post Office, suborned 
the commission of perjury, asked and received bribes, committed mal- 
feasances, and practiced extortion while serving as a policeman; that the 
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male defendant had aided his wife in despoiling a helpless orphan of her 
inheritance; that the male defendant had beaten one Gillespie “half to 
death” with a blackjack, and taken money from him; that the male de- 
fendant had procured the means of setting himself up in the grocery 
business in Gastonia “by defrauding every grocer in Cowpens, South 
Carolina”; that the male defendant’s brother Mack Phillips was a noto- 
rious “fence” for stolen property in Gaston County; that the male defend- 
ant and his brother Mack Phillips had jointly plied the nefarious trade 
of recelving and selling stolen goods with knowledge of their stolen char- 
acter throughout the five years next preceding the trial of the case; that 
an automobile service station operated by the male defendant had even 
acquired “the general reputation” of being “a place where stolen goods 
are disposed of”; that the male defendant’s brother Mack Phillips had 
been indicted in Gaston County for receiving stolen goods with knowl- 
edge of their stolen character; and that the male defendant had thereupon 
taken flight to South Carolina, where he lurked in concealment to avoid 
prosecution on the same charge. 

When he cross-examined the feme defendant and the witnesses for the 
defense in this manner, the solicitor repeatedly violated the rule of law 
which invalidated his cross-examination of the male defendant. In so 
doing, he also repeatedly violated the additional rule of law which forbids 
a prosecuting attornev to place before the jury by argument, insinuating 
questions, or other means, incompetent and prejudicial matters not legally 
admissible in evidence. S. v. Tilley, 2839 N.C. 245, 79 S.E. 2d 473; S. v. 
Dockery, 288 N.C, 222, 77 S.E, 2d 664; S. v. Hawley, 229 N.C, 167, 
48 S.E. 2d 35; S. ». Lattle, 228 N.C. 417, 45 S.E, 2d 542; S. x, Buchanan, 
216 N.C, 709, 6 S.E, 2d 521; United States v. Remington, 191 F. 2d 246; 
Filippelli v. United States, 6 F. 2d 121; People v. Irby, 67 Cal. App, 520, 
227 P. 920; People v. Bennett, 413 Ill. 601, 110 N.E, 24 175; Rohlfing v. 
State, 230 Ind, 236, 102 N.E. 2d 199; Whitaker v. Commonwealth, 314 
Ky. 3038, 284 S.W. 2d 971; People v. Draper, 278 App. Div. 288, 104 
N.Y.S. 7038; Combs 1. State, 87 Okl. Cr. App. 2838, 197 P. 2d 524; Gray 
v. State, 191 Tenn. 526, 235 S.W. 2d 20; Lackey v. State, 148 Tex. Cr. R. 
628, 190 S.W. 2d 364; 23 C.J.S., Criminal Law, section 1087. 

The solicitor who prosecuted this case in the Superior Court is an able 
and alert advocate, who is well versed in law and knows what he 1s about. 
He must have known the familiar legal rule that the State cannot offer 
evidence of specific acts of misconduct by cross-examination of defense 
witnesses or otherwise to show the bad character of the accused. J. v. 
Nance, 195 N.C. 47, 141 S.E. 468; 8. v. Adams, 193 N.C. 581, 187 S.E. 
657; S. v. Holly, 155 N.C. 485, 71 S.E. 450. Hence, the conclusion seems 
inescapable that his intention in asking the questions under present dis- 
cussion was to portray the male defendant to the jurors as a bad man of 
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criminal practices and proclivities by insinuations of specific acts of mis- 
conduct which he knew he could not bring to their attention by legally 
admissible evidence. People v. Bush, 300 Ill, 532, 183 N.E. 201; Fry v. 
State 91 Okl, Cr. App. 326, 218 P. 2d 643. 

Anyone experienced in courtroom psychology knows that where a prose- 
cuting attorney persists in asking witnesses improper questions for the 
purpose of getting before the jurors prejudicial matters which the law 
does not permit them to hear, the questions produce a highly prejudicial 
effect on the minds of the jurors, even though the trial court refuses to 
permit the witnesses to answer. Jones v. Commonwealth, 191 Ky. 485, 
231 S.W. 31; Stewart v. Commonwealth, 185 Ky, 34, 218 S.W. 185. 

The solicitor violated other legal rules in cross-examining Mrs. Love 
Jenkins and John Henry Jenkins, Jr. The Constitution of North Caro- 
lina declares that “in all criminal prosecutions every man has the right 
to be informed of the accusation against him and to confront the accusers 
and witnesses with other testimony.” Article I, Sect'on 11, As a result 
of this constitutional guaranty, witnesses for the defendant in a criminal 
action are compelled to come to court whether they desire to do so or not. 
The conduct and testimony of witnesses for the defense are necessarily 
subject to such attack and criticism by the prosecution as the circum- 
stances reasonably justify. For this reason, they may be subjected by the 
prosecuting attorney to question tending to discredit their testimony, no 
matter how disparaging the questions may be, if the questions are based 
on information and are asked in good faith. S. v. Broom, supra; 28 
C.J.5., Criminal Law, section 1087. But the law does not contemplate 
that witnesses who attend court and testify for the defense in obedience 
to its compulsory process are to be needlessly badgered and humiliated by 
the prosecution. Lamborn v. Hollingsworth, 195 N.C. 350, 142 S.E. 19. 
Consequently, the law forbids the prosecuting attorney to put to a witness 
for the defense an impertinent and insulting question which he knows 
or should know cannot possibly elicit any competent or relevant testimony. 
70 C.J., Witnesses, section 1012. When he put his first question to John 
Henry Jenkins, Jr., the solicitor inferentially charged the witness with 
complicity in the crime alleged against the male defeadant, although the 
evidence for the State itself exonerated the witness from the charge. 
When he asked Mrs. Love Jenkins the questions insinuating that her 
brother-in-law Rub Jenkins was a chronic thief perhaps undergoing im- 
prisonment at the State prison camp at Dallas, the solicitor propounded 
to the witness impertinent and insulting questions which he knew or 
should have known could not possibly elicit any corapetent or relevant 
testimony. Mrs. Jenkins was neither legally nor morally answerable for 
the conduct or whereabouts of her brother-in-law, and ought not to have 
been questioned in regard thereto. 
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Counsel for the defense objected with promptitude to each question. 
In addition, they appealed to the presiding judge in express terms on 
several occasions to keep the cross-examination of their clients and wit- 
nesses within proper bounds. The judge overruled some objections and 
sustained others without comment, and gave the jury formal instructions 
in several instances to the effect that the questions of the solicitor did not 
constitute evidence. The mild rulings of the judge did not have any 
deterring effect on the solicitor, who persisted in his improper and preju- 
dicial cross-examination throughout the presentation of the testimony of 
the defense. A painstaking consideration of the case on appeal leaves us 
with the abiding conviction that the solicitor’s persistent violation of the 
rules of practice governing the cross-examination of those tried for crime 
and their witnesses deprived the male defendant of that fair trial to which 
all men are entitled, no matter how good or how bad they may be. This 
conclusion necessitates a new trial of the male defendant on the indict- 
ment charging him with obtaining money by false pretenses. 

The solicitor who prosecuted this case in the Superior Court is an able 
and diligent public servant. He has rendered the State valuable service 
in the solicitorial office. No doubt he was moved to excesses in his cross- 
examination by an earnest and over-zealous desire to bring to justice one 
whom he deemed to be a great evil-doer. We commend to those servants 
of the law who labor under like temptations this admonition: ‘Ministers 
of the law ought not to permit zeal for its enforcement to cause them to 
transgress its precepts. They should remember that where law ends, 
tyranny begins.” SS. v. Warren, 235 N.C. 117, 68 S.E. 2d 779. 

New troal as to male defendant on the indictment for false pretense, 

Reversed as to both defendants on the indictment for conspiracy. 


IN THE MATTER OF THE ESTATE OF JOHN C. BULIS—WACHOVIA BANK & 
TRUST COMPANY, Surviving TRUSTEE. 


(Filed 9 July, 1954.) 


1. Wills § 33d: Trusts § 3a—Recommendation to life beneficiary as to use 


Lt 


of funds held precatory and did not create trust, 


The will in suit set up a trust with provision that the net income there- 
from should be paid to testator’s widow for life, with further provision 
that “it is my thought... that said net income shall be used for her bene- 
fit and for the benefit of” testator’s sons, ‘according to their respective 
needs, and in the sound discretion of my said wife.” Held: The recom- 
mendation as to using part of the income for the benefit of testator’s sons 
was made exercisable by the widow as an individual and not as cotrustee, 
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and the recommendation is precatory in nature and does not create a trust, 
spendthrift or otherwise, in favor of testator’s sons. 


2. Trusts § 19b: Estates § 9e— 


The testamentary trust in question provided that testator’s widow re- 
ceive the net income for life, and at her death the residue should be divided 
into trusts for the benefit of testator’s sons. Held: The undistributed 
income of the trust which accumulated during the life of the widow 
belonged to her estate and not to the trusts created Zor the benefit of the 
remaindermen. 


3. Corporations § 16— 


The declaration of a cash dividend by a corporation creates a debt from 
the corporation to each of its stockholders who then t.old such stock. 


4. Trusts § 19b: Estates § 9e— 


Where dividends are declared on stock held by a trust for payment to 
stockholders on designated dates which fall prior to the death of the life 
beneficiary of the trust, such dividends belong to the estate of the life 
beneficiary, and this is so whether the dividends be received before or after 
the death of the life beneficiary. 


5. Trusts § 19c—Sum paid to remainderman out of life tenant’s income 


held advancement chargeable to his interest. 


Trustor’s widow, who was cotrustee and life beneficiary of the income 
from the trust, was given power at her pleasure and ‘liscretion to use part 
of the income for the benefit of testator’s sons according to their respective 
needs. By later provision the trustees were authorized to use a part of 
the corpus if advisable for the maintenance of the widow or sons, or the 
education of the sons. The widow directed her cotrustee to advance one of 
the sons a stipulated sum to be charged to any funds which such son should 
be entitled from the testamentary trust, and the son agreed to repay said 
sum out of such funds. The sum paid such son was withdrawn from the 
accumulated income rather than the corpus. Held: The sum paid the 
gon represented an advancement to him and should be charged to the trust 
fund established for his benefit as remainderman, and should be credited 
to the accumulated income account for payment to the executor of the 
widow. 


Apprat by respondents John B. Bulis and Charles R. Bulis from Sink, 
J., at December Term, 1953, of Buncoarne. 

Petition by Wachovia Bank and Trust Company, surviving trustee 
under the will of John C. Bulis, deceased, for advice and instruction and 


for 


approval of its final account as surviving trustee of the trust for the 


benefit of testator’s widow, Pansy Bulis, now deceased, 

John C, Bulis died 8 August, 1941. By the terms cf his will he devised 
and bequeathed the bulk of his estate to Wachovia Bank and Trust Com- 
pany and his widow, Pansy Bulis, as trustees, in trust as declared in 
various items of the will. 

The item of the will immediately in question is Item Nine by which 


the 


testator directed that (subject to a small bequest to David Cummings 
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which in nowise affects decision here) the trustees “pay the net income 
of this trust estate, in convenient installments, preferably monthly, to my 
said wife, Pansy Bulis, as long as she shall live. This provision, and 
others contained in this will for the benefit of my wife, are being made in 
lieu of dower and all other statutory rights. It is my thought, in which 
my wife concurs, that said net income shall be used for her benefit, and 
for the benefit of my son, Byron IF’. Bulis, and of my adopted sons, John 
Byron Bulis and Charles Bulis, from time to time according to their 
respective needs, and in the sound discretion of my said wife; but in the 
event that my said wife, by reason of serious illness, or other cause, shall 
become unable to see to the use of said net income as herein contemplated, 
then my said trustees are authorized from time to time, as they may deem 
it necessary and proper, to use a portion or portions of said net income for 
the support and maintenance of my said son, Byron F, Bulis, and if in 
the opinion of my said trustees their situation demands it, a portion or 
portions of said net income for the benefit of my adopted sons, John 
Byron Bulis and Charles Bulis, always retaining, however, a sufficient 
portion of said net income for the use and benefit of my said wife.” 

By the terms of Item Eleven of the will it is directed that upon the 
death of the widow, Pansy Bulis, “the residue” of the “trust estate shall 
be divided into separate shares or trusts” and administered for the benefit 
of Byron F. Bulis, John Byron Bulis, and Charles Bulis, (The terms of 
these trusts for the benefit of the three sons of the testator and the direc- 
tions as to administration thereof are omitted as not pertinent to deci- 
sion.) 

Among the other items of the will which bear on the contentions of the 
parties are these: 

“Ttem Seventeen. If at any time during the continuance of the trust 
or trusts herein created, it is necessary or advisable to use some portion 
of the principal thereof for the maintenance, welfare, comfort or happi- 
ness of my wife, Pansy Bulis, or my son, Byron F. Bulis, or my adopted 
sons, John Byron Bulis and Charles Bulis, or for the education of either 
of said adopted sons, my trustees are hereby authorized and empowered 
to use so much of the principal as in their opinion is necessary or advis- 
able to be used to meet such conditions, provided that said trustees deem 
that the purpose for which such payments are to be made justified the 
reduction of the principal in the trust estate. Such payments as are made 
to my wife, Pansy Bulis, under the provisions of this Item, shall be 
charged to the general trust, but any such payments as may be made to or 
for the benefit of my son, or either of my adopted sons, shall be charged 
to their share or trust, or, if made within the lifetime of my wife, shall 
be kept separate upon the records of the trustees, and at the time of the 
setting up of the separate trust for said son, and the adopted sons, as 


Or 
Oo 
bo 


IN THE SUPREME COURT. [240 
IN RE EstTaTE OF BULIS. 


herein provided, shall be charged without interest against the trust or 
share of the beneficiary for whose benefit the paymerit was made.” 

“Item Eighteen. Neither the principal nor the income of this trust 
estate shall be lable for the debts of any beneficiary thereof, nor shall the 
same be subject to seizure by any creditor of any beneficiary under any 
writ or proceeding at law or in equity, and no beneficiary hereunder shall 
have any power to sell, assign, transfer, encumber or !n any other manner 
to anticipate or dispose of his interest in the trust estate, or the income 
produced therefrom, prior to the actual distribution thereof by the Trustee 
to such beneficiary.” 

Pansy Bulis died 25 August, 1958. At that time a surplus of net 
income from the trust had been accumulated by the trustees amounting to 
$34,849.92. This sum was in a separate account maintained by the trus- 
tees and had never been paid over or disbursed to the life beneficiary, 
Pansy Bulis, 

Between the date of the death of Pansy Bulis (25 August, 1953) and 
19 October, 19538, the surviving trustee credited the income account with 
further sums which with the previous balance of $34,849.92, after pay- 
ment of the costs of administering the trust, makes a total accumulated 
income account for distribution of $44,529.45. This latter net credit of 
$9,679.53 includes the collection of certain dividends declared before the 
death of the life beneficiary, Pansy Bulis, on corporaze stocks held by the 
trust. It also includes a proposed refund of $5,000 advanced from the 
accumulated income account to John B. Bulis during the life of Pansy 
Bulis, this proposed refund to be effected by charging the corpus-trust 
account of John B. Bulis with the item of $5,000 and crediting it to the 
accumulated income account. 

The surviving trustee in its final account submitted to the court in 
connection with the petition for advice and instruction proposes to pay 
the accumulated income balance of $44,529.45 to the Wachovia Bank and 
Trust Company as executor under the will of Pansy Bulis. 

The respondents John B. and Charles Bulis filed answers denying the 
right of the surviving trustee to include in the income account (1) the 
dividends collected after the death of Pansy Bulis, and (2) the John B. 
Bulis refund item. These respondents also deny that the estate of Pansy 
Bulis is entitled to receive any part of the proecceds of the accumulated 
income account. To the contrary they aver that this fund should be held 
in trust for them and for B. F. Bulis as remaindermen under the terms 
of the will of John C. Bulis. The respondent B. F. Bulis filed answer 
admitting the correctness of the accumulated income account of $44,- 
529.45 but averring that the trustee should pay over or hold this fund to 
or for the use and benefit of the three remaindermen, B. F., John B., and 
Charles R, Bulis. 
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By written stipulation of all interested parties certain facts were agreed 
upon before the cause was first heard below. The facts agreed may be 
summarized as follows: 

1. That the corporate dividends in dispute, amounting to $4,355.00, 
were declared by the boards of directors of the respective corporations for 
payment to stockholders of record on designated dates, which dates were 
prior to the death of Pansy Bulis, but the dividends were not actually 
received by the surviving trustee until after her death. 

2. That the $5,000 item charged by the surviving trustee against the 
corpus account of John B. Bulis and eredited to the accumulated income 
account arose out of these facts: 

(a) On 13 December, 1952, Pansy Bulis, beneficiary and co-trustee 
of the trust, addressed to her co-trustee, Wachovia Bank and Trust Com- 
pany, a letter reading as follows: 

“This letter will be your authority from me to advance to John B. Bulis 
the sum of $5,000.00 from the funds of the testamentary trust estate of 
John C. Bulis, deceased. 

“At the time of the payment of the above sum of money to John B. 
Buhs, f will thank you to take from him a letter authorizing you to deduct 
the amount of $5,000.00 from any funds which may be payable to John B. 
Bulis from the assets of the testamentary trust established by John C. 
Bulis, deceased, and now under your management as Trustee of said 
estate or from any other funds in your hands to which John B. Bulis 
may be entitled, to the end that said sum of money may be restored to said 
trust and be distributed according to the provisions thereof.” 

(b) On 16 December, 1952, John B. Bulis addressed to Wachovia 
Bank and Trust Company a letter reading as follows: 

“Tn consideration of the sum of $5,000.00 advanced to me from the 
trust estate of John C. Bulis, deceased, as authorized by a letter ad- 
dressed to you by Mrs. Pansy Bulis, the receipt of which is hereby ac- 
knowledged, I hereby agree and bind myself to repay said sum of money 
out of any funds which may be at any time payable to me from the estate 
of the said John C, Bulis, deceased, or any other funds to which I may be 
entitled from any other source, and I hereby irrevocably authorize you 
to withhold the sum of $5,000 which may at any time be payable to me 
or to my estate from the funds of the estate of John C, Bulis or Mrs. 
Pansy Bulis.” 

(c) Pursuant to the foregoing letters Wachovia Bank and Trust Com- 
pany as trustee of the John C. Bulis trust, paid to John B. Bulis the sum 
of $5,000 out of the accumulated and undistributed income held by it as 
trustee of the trust. 

(d) After the death of Pansy Bulis and on 19 October, 1953, Wachovia 
Bank and Trust Company, as surviving trustee, charged the distributive 
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share of the corpus of the trust due John B. Bulis with the sum of $5,000 
and credited the income account of the trust with that sum in settlement 
of the advancement made to John B. Bulis in December, 1952, and this 
item of $5,000 is a portion of the disputed sum of $44,529.45 referred to 
in the petition and final report as the accumulated income account which 
the surviving trustee proposes to pay over to the executor of the estate 
of Pansy Bulis. 

The Clerk of the Superior Court of Buncombe County heard the cause 
in the first instance and entered an order approving the final account as 
submitted by the surviving trustee and authorizing payment of the accu- 
mulated income balance of $44,529.45 to the executor of the estate of 
Pansy Bulis. To this order the respondents Byrcn F., John B., and 
Charles Bulis excepted and appealed therefrom to the Superior Court. 

When the cause came on for hearing in Superior Court, Judge Sink, 
then presiding, found and concluded that all the disputed item of $44,- 
529.45 represents income accrued prior to the date of the death of Pansy 
Bulis and is property belonging entirely to her estate. Whereupon judg- 
ment was entered (1) directing payment of the accumulated income 
balance of $44,529.45 to Wachovia Bank and Trust Company as executor 
of the estate of Pansy Bulis, and (2) approving the final account as pre- 
pared and filed by the surviving trustee and authorizing distribution of 
the assets of the trust estate in accordance therewith. 

From the judgment so entered the respondents John B. Bulis and 
Charles R. Bulis appealed, assigning errors. 


McLean, Elmore & Martin for Respondent John B. Bulis, appellant. 
Fisher & Fowler for Respondent Charles R, Bulis, appellant. 
S. G, Bernard for Wachovia Bank and Trust Company, appellee. 


Jounson, J. Does the earned, undistributed net income of the trust 
which accumulated during the life of Pansy Bulis, life beneficiary of the 
trust, belong to her estate or does this fund belong to the remaindermen 
of the trust, namely: the testator’s son B. F. Bulis, and his adopted sons, 
John B. Bulis and Charles R. Bulis? This is the first question presented 
by the appeal. 

Decision as to this question is controlled by the language of Item Nine 
of the will. This item directs the trustees to pay the net income of the 
trust to “Pansy Bulis, as long as she shall live.” There is no provision 
in the will indicating that as to her the trust was intended merely to pro- 
vide for her upkeep. Nothing is said or intimated that she should be paid 
only so much of the income as should be needed for her support. The 
direction that she be paid the net income during the period of her life 
is without qualification. Nowhere in the will is there any limitation 
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whatsoever upon the right of Pansy Bulis to receive all the net Income 
of the trust so “long as she shall live.” The clear import and meaning of 
Item Nine is that the gift of income to Pansy Bulis during her life is 
absolute and complete. The recommendation as to using part of the 
income for the benefit of the testator’s sons “according to their respective 
needs,” is precatory in nature and does not raise a trust, spendthrift or 
otherwise, in favor of the three sons. 

Indeed, the recommendation as to minding the sons’ needs is left solely 
to the ‘“‘sound discretion” of Pansy Bulis. And this discretion, it is 
significant to note, was made exercisable by her as an individual and not 
as a co-trustee of the trust. The conditions under which the trustees were 
authorized to use income under the provisions of Item Nine, or corpus as 
provided by Item Seventeen, for the benefit of the testator’s sons never 
arose. Therefore, in no aspect of the case are we concerned with the prin- 
ciples of law applicable to discretionary trusts. Accordingly, the authori- 
ties cited on that subject are inapplicable and need not be discussed. 

The action of the lower court in holding that the undistributed income 
of the trust which accumulated during the life of Pansy Bulis is an asset 
of her estate is supported in principle by authoritative decisions of this 
Court and will be upheld. 

In Mason v, Sadler, 59 N.C. 148, the testamentary provision involved 
was: “T lend to my wife, Polly, during her life, all my Negroes ... and 
their increase, for the purpose of raising and educating my two sons. . .” 
After the death of the widow the Negroes were to go to the sons. The 
sons sought to have the widow declared a trustee for their benefit in the 
slaves. Said Manly, J., speaking for the Court, pp. 150- 151: 

“The question presented by the pleadings is, whether the language used 
by the testator, Foy Mason, in the first clause of his will, creates a trust, 
in his wife, of Charles, Clarissa, and Betsy, for the sons, Andrew and 
Osborne. ... 

“Thus, the equity of the bill rests upon the principle, that the slaves 
loaned to the wife, for life, was a trust, solely for the benefit of the chil- 
dren during that term. Indeed, that is the leading allegation of the bill. 
This, we think, is a misconstruction of the will. Considering the clause, 
in connection with the other bequests of the will, we are of opinion the 
wife, under the bequest, took an absolute legal estate, and that the words, 
‘for the purpose of raising and educating my two sons,’ have not the effect 
to qualify that estate. Our interpretation is, that the words mean to give 
a reason for the gift, and in that way, to suggest and recommend a duty 
that was incumbent on her.” 

In Carter v. Strickland, 165 N.C. 69, 80 S.E, 961, there was a devise 
to the testator’s niece with this provision: “. . . and it is my request that 
my said niece... shall, at her death, devise said tract of land to her 
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daughter, Myrtie E. Carter.” Hoke, J., speaking for the Court, said in 
part, pp. 71, 72: 

“Some of the earlier English cases, and they have been followed by 
decisions in this country, are to the effect that a trust will be engrafted 
or imposed upon an estate, absolute in terms, or upon its holder, by 
reason of precatory words in a will whenever ‘the objects of the precatory 
language are certain and the subject of the recommendation or wish is 
also certain’—a position supposed to best effectuaze the intent of the 
testator. A consideration of the later cases, however, will show that, in 
the decisions referred to, the principle has been too Lroadly stated, and it 
is now the prevailing doctrine, certainly so in this jurisdiction, that such 
words will be given their ordinary significance, and will not have the 
effect, as stated, unless from the terms and dispositions of the will and 
the circumstances relevant to 1ts proper construction it clearly appears 
that they are to be considered as imperative and that the testator intended 
to create a trust.” And again, at p. 74: “On perusal of the will and the 
facts in evidence, we are of opinion as stated, that plaintiff is entitled to 
the property in absolute ownership, and that the decree protecting her in 
the possession and enjoyment of such an estate must be affirmed.” 

In Dixon v. Hooker, 199 N.C, 673, 155 S.E, 567, a bequest was made 
to the testator’s wife “for and during her natural life . . . to have the 
use and benefit of so long as she lives. . . . My wish and desire is that 
in the event that my wife should not spend and use all of the personal 
property mentioned in Item 2 of this will for her support while she lives 
that she give and bequeath at her death $1,000 in cash or bonds or stock 
to the Christian Church of Greenville, N. C. . .. and the remainder of 
the said personal property ... to my sister... but I want my wife to 
use and spend just as much of said personal property as she desires for 
her comfort and pleasure.” There the Court said in part, pp. 677, 678: 

“On the other hand, if the said language is not a limitation over, but 1s 
only an expression of the wish and desire which the testator had at the 
date of the execution by him of his last will and testement, and which he 
intended that his wife should observe or not, in her discretion, then under 
Jordan v. Sigmon, she was the owner of the property described in the com- 
plaint, absolutely, and not for her life only and tre judgment of the 
Superior Court must be affirmed. 

“Tt is clear from the language used by the testator tn Item 6 of his last 
will and testament that he did not give and bequeath to the Christian 
Church of Greenville, N. C. the sum of $1,000, nor did he give and be- 
queath to the children of his sister the said property or any part thereof ; 
he was content to express a wish and desire that his wife, Mrs. Gertrude 
H. Coward, should make these gifts. There was no limitation over of the 
personal property which he had given and bequeathed to his wife for her 
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life by Item 2 of his will, for it is manifest that it was not the intention 
of the testator that the Christian Church of Greenville, N. C., or that the 
children of hig sister should take under his will: at most they were to 
take from and under his wife, Gertrude H. Coward. 

“Tt is also clear that the testator did not intend by the language used 
by him to impress upon the title of his wife to the personal property given 
and bequeathed to her by Item 2 of his will, any trust in favor of the 
Christian Church of Greenville or of the children of his sister, Gabrella 
Dixon. Whether or not she should give and bequeath to said church the 
sum of $1,000, or to said children the remainder of the personal property, 
given and devised to her by Item 2 of said will, and not used or expended 
by her during her life, was to be determined by her in the exercise of her 
discretion. As to the disposition of said personal property after the 
death of his wife, the testator was content to leave this matter to her dis- 
cretion, realizing, doubtless, that the conditions under which he made his 
will might not exist after his death, and while his wife was living.” 

In Taylor v. Taylor, 228 N.C. 275, 45 S.E. 2d 368, a devise of real 
estate was made to devisees “to do as they like with” the property, with a 
subsequent provision stating, “I wish that, after my death and the death 
of the brothers and sisters named in this will, whatever property there is 
left shall go to my niece, Geneva Taylor Lewis and her husband, Mark 
Lewis.” It was held that the property was owned in fee simple by the 
beneficiaries first named, 

In re Wilkening’s Will, 137 Mise. 451, 244 N.Y.S. 115, involves a testa- 
mentary provision directing payment of income by the trustees to the 
testator’s son’s wife, “for his support, during the life of the trust.” It 
was held that the words “for his support’ were precatory and that the 
wife was entitled to the income without restriction, 

See also Slater v. Slater, 46 Mise. 332, 94 N.Y.S. 900; Schneider- 
hahn’s Guardian v. Zeller, 833 Ky. Law Report, 694, 110 S.W. 834; 
Bogert, Trusts and Trustees, Vol, 1, Sec. 48. 

The following cases, which seem to come closest to supporting the ap- 
pellants’ views, are factually distinguishable and for that reason are not 
considered authoritative here: Brinn v. Brinn, 213 N.C, 282, 195 S.E. 
793; Carter v. Young, 193 N.C. 678, 137 S.E. 875; Young v. Young, 68 
N.C. 309. See Brinn v. Brinn, supra, for clear statement by Barnhill, J. 
(now C. J.) of the rules applicable to the interpretation of precatory 
words in a dispositive instrument. See also 54 Am. Jur., Trusts, Sections 
54 to 58, 

Also on the question of spendthrift trusts see G.S. 41-9; Jfebane v. 
Mebane, 89 N.C. 181; Pace v. Pace, 73 N.C, 119; Bank v. Heath, 187 
N.C. 54, 121 S.E. 24; Mizell v. Bazemore, 194 N.C. 324, 139 S.E. 453; 
Annotation: 119 A.L.R. 31, p. 61. 
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2. The next question for decision is this: Should the corporate divi- 
dends declared and made payable to stockholders of record on dates prior 
to the death of the life beneficiary, Pansy Bulis, but not actually received 
by the surviving trustee until after her death, be placed in the earned 
income account and paid over to the executor of Pansy Bulis, or credited 
to the accounts of the remaindermen of the trust, namely: the three sons 
of the testator? 

The court below treated these dividends as earned net income belonging 
to the estate of the life beneficiary, Pansy Bulis, and directed payment to 
her executor. We approve the ruling below. It is supported by the 
decided weight of authority in this country. In 18 Am, Jur., Corpora- 
tions, Sec. 673, it is stated: “It is the general rule that the declaration of 
a cash dividend, whether on common or preferred stock, creates a debt 
from the corporation to each of its stockholders who then hold such stock.” 
To like effect see 18 C.J.S., Corporations, Sec. 467. See also Annotation, 
60 A.L.R,. 703. This is in accord with the decision in University v. N.C, 
£. Co., 76 N.C. 103, where it is stated, at p. 106: “A dividend declared 
by and due from a private corporation is a debt due to the shareholder 
and is recoverable as such.” 

And coming to the precise point on which decision on this aspect of the 
case turns, we find this statement of the controlling rule in 33 Am. Jur., 
Life Estates, Remaindermen, etc., Sec. 285, p. 792: “Remaindermen 
under a will are not entitled to the income from an estate until after the 
death of a life tenant, and, moreover, any unpaid balance of income which 
has accrued to the life beneficiary of a trust which has terminated belongs 
to the estate of such beneficiary.” See Bank v. Baker, 124 Conn, 577, 
1 A. 2d 283, wherein it is held that any unpaid balance of income accrued 
to the beneficiary of the trust before its termination belongs to his estate. 
See also Trust Co, v. Spiegelberg, 117 N. J. Eq. 171, 175 A. 164; Anno- 
tation, 126 A.L.R. 12, pp. 30, 31. 

And as bearing directly on the instant question of corporate dividends, 
we find this statement of principles in the annotation appearing in 72 
A.L.R. 981, p. 982: “. . . it is almost uniformly held, in the absence of 
applicatory statutory provision to the contrary, that ordinary current 
dividends are not apportionable, but are payable in entirety to the life 
tenant if declared, or at least if declared and payable, during the con- 
tinuance of that interest . . .” See also Annotation, 180 A.L.R. 492. 

In Nutter v. Andrews, 246 Mass, 224, 142 N.I, 67, it is held that 
dividends declared before the death of a life tenant, payable after her 
death, to stockholders of record before her death, go to the estate of the 
life tenant. 

The decisions in T'rust Co. v. Thorner, 198 N.C, 241, 151 S.E. 263; 
Minot v. Tappan, 127 Mass. 333; Stempel v. Trust Co., 127 Conn. 206, 
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15 A, 2d 305, and other cases referred to in the annotation appearing in 
157 A.L.R. 668, and cited by the appellants, have been examined and con- 
sidered. They are factually distinguishable and are not considered con- 
trolling here. 

3. The final question presented for decision is whether the item of 
$5,000 representing the advancement to John B, Bulis in December, 1952, 
should be charged to him and credited to the accumulated income account 
for payment to the executor of Pansy Bulis, as proposed by the surviving 
trustee. The court below held that the item should be debited and credited 
as proposed, and we approve. The memoranda signed by the parties when 
the $5,000 was paid to John B. Bulis clearly shows it was intended as an 
advancement to be repaid. The fact that the money was withdrawn from 
the accumulated income, rather than corpus, does not change the recipi- 
ent’s obligation to make restitution. 

It follows from what we have said that the judgment below is 

Affirmed. 


B. J. PARMELE v. KENNETH EATON. 


(Filed 9 July, 1954.) 
1. State § 2b— 


The State Board of Education was given sole authority by the statute 
now codified as G.S. 146-94 to sell and convey all vacant, unentered marsh 
and swamp lands of the State, provided such lands are not covered by navi- 
gable waters and the quantity in any one marsh or swamp exceeds two 
thousand acres, and a conveyance by the State Board of Education of such 
marshlands (G.S. 146-4) subsequent to the effective date of the statute 
conveys title. 


2. Same— 


Evidence to the effect that the locus in quo conveyed to plaintiff’s prede- 
cessors in title by the State Board of Education subsequent to the effective 
date of the statute codified as G.S. 146-94, was marshland of more than 
two thousand acres in area, covered with marsh grass and not navigable 
by any kind of commercial craft, even at high tide, is held to sustain the 
findings of fact of the trial court that the land in question was a part ofa 
tract of marshland in excess of two thousand acres and that no part of 
the locus was covered by navigable waters. 


3. Waters and Watercourses § 11— 


The test in this State for determining whether waters are navigable is 
not the ebb and flow of the tide, but whether the waters are suitable for 
the purpose of navigation by vessels or boats such as are employed in the 
ordinary course of water commerce, trade and travel, and are thus navi- 
gable in fact. 
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4, Judgments § 32— 


Judgment adjudicating title under a State grant and conveyances from 
the State Board of Education to a large tract of land held not to bar a 
subsequent suit involving title under conveyance from the State Board of 
Education to a small portion of the land involved in the former case, in 
view of new facts alleged in the pleadings and developed at the trial, and 
an intervening Act of the General Assembly (Ch. 866, Session Laws of 
1953) validating titles conveyed by the State Board of Education. 


AppraL by defendant from Clifton L. Moore, Resident Judge of the 
Eighth Judicial District, at Chambers in Wilmingtcn, 30 January, 1954. 
From New Hanover. 

Suit for specific performance submitted to judge and heard by consent 
on waiver of jury trial (G.S. 1-184; 1-185; 1-218; 7-65). 

The tract of land in suit is located along the northern extension of 
Wrightsville Beach in New Hanover County. It is shown within the 
dotted lines on the accompanying exhibits. At low tide the land is com- 
pletely exposed, but at high tide it is covered by tidel waters from Banks 
Channel, shown on aerial photograph, Exhibit B. The plaintiff claims 
title through mesne conveyances from (1) the State of North Carolina 
and (2) the State Board of Education of North Carolina. The locus in 
quo constitutes about one-third of the lands involved in the previous 
action entitled Resort Development Company v. Parinele, the appeal from 
which was heard and determined in this Court at the Spring Term, 1952, 
and is reported in 235 N.C. 689, 71 S.E. 2d 474. An examination of the 
statement of facts and opinion of the Court in that case will serve to point 
up material differences in the facts there agreed and those here developed 
and found. 

The plaintiff, being under contract (dated 1 November, 1953) to con- 
vey to the defendant the Jocus in quo, tendered deed sufficient in form to 
vest in defendant fee-simple title to the property. The defendant refused 
tender, alleging title offered to be defective on these grounds: (1) that the 
land is covered by navigable waters and therefore was not subject to grant 
by the State of North Carolina or to sale and conveyance by the State 
Board of Edueation; and (2) that the plaintiff is estopped by the decision 
of this Court in Resort Development Company v. Parmele, supra, to 
assert title to the property. 

The trial court, after hearing the evidence offered by the parties, found 
facts, made conclusions of law, and entered judgment, the gist of which 
follows: 

Iinprnes oF Fact. 


“2.” That the tract of land in controversy lies west of and adjacent to 
the causeway leading to the sewerage disposal plant at the north end of 
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Wrightsville Beach and fronts 1295 feet on the causeway and extends 
southwestwardly toward Harbor Island for a distance of about 700 feet. 
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“3.” That the plaintiff holds title to the portion of the property to the 
north of line A-B as shown on Exhibit A by mesne conveyances from the 
State Board of Education; that the plaintiff holds title to the property 
south of line A-B through mesne conveyances from the State Board of 
Education and by grant from the State of North Ca:volina (the Sneeden 
grant of 1841). 
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“4. That the portion of the property to the North of line A-B was 
conveyed by the State Board of Education ... in 1926 to plaintiff’s 
predecessor in title for $3.00 per acre and that at the time of such con- 
yeyance was marshland and a portion of a tract of marshland in excess 
of 2,000 acres. That the portion of the property to the South of hne A-B 
which plaintiff holds through mesne conveyances from the State Board of 
Education was conveyed by the State Board of Education ... to the 
plaintifi’s predecessor in title for $25.00 per acre in the year 1944 and at 
the time was marshland and part of a continuous tract of marshland in 
excess of 2,000 acres.” 

“5.” That in the year 1926 Moore’s Inlet, where the waters of the 
Atlantic Ocean break through the outer bank between the locus in quo 
and Shell Island as shown on Exhibit B, was south of the locus and since 
that time has moved in a northwardly direction and is now north thereof ; 
that as Moore’s Inlet moved northwardly the locus in quo at times was 
covered with sand which had the effect of killing the marsh grass which 
had grown upon it. 

“6.” That the property in controversy is bounded as follows: On the 
south by a lagoon known as Sunset Lagoon as shown on Exhibit A; on the 
west and north by a small canal which was cut and dredged by the plain- 
tiff in order to pump sand and mud onto the locus in quo for the purpose 
of raising it above the level of high water; on the east by the causeway 
leading to the sewerage disposal plant, the right of way of which was 
conveyed to the Town of Wrightsville Beach by the plaintifi’s predecessor 
in title. Before the land was built up with sand and mud pumped in from 
the dredging operation, the locus in quo “consisted of marsh land covered 
with marsh grass and was completely out of water at low tide, but at 
normal high tide was covered with water to a depth of approximately 2 
feet and within 6 inches of the top of the marsh grass.” 

“7. That prior to dredging in Sunset Lagoon and to the West and 
North of the locus in quo the plaintiff obtained permission for the 
dredging and filling from the U. S. Corps of Engineers acting by author- 
ity of the Secretary of Army under the provisions of Section 10 of the 
Act of Congress approved March 3, 1899, entitled ‘An Act Making Ap- 
propriations for the Construction, Repair and Preservation of Certain 
Public Works on Rivers and Harbors, and for Other Purposes.’ ”’ 

“3 That the causeway to the sewerage disposal plant was built by 
the use of a dragline in approximately the year 1944 by the Town of 
Wrightsville Beach, a municipal corporation. 

“9 That Sunset Lagoon is an artificially dredged body of water ex- 
tending from Banks Channel and is used by small outboard motor boats 
and skiffs. That there is no public terminus on Sunset Lagoon and that 
it has not been and cannot be used by sea vessels or vessels in commerce 
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for any navigable purpose. That running to the Northwest adjacent to 
Harbor Island approximately 1,000 feet from the locus in quo is a slough 
known as Spring Landing Channel which connects Banks Channel to the 
Inland Waterway. That at low tide it is possible to pole or push boats 
through said slough and at high tide boats drawing three fect of water 
can go through it but it is not navigable for sea vessels or vessels in com- 
merce, nor is 1t used by vessels in commerce. 

“10. That at low tide prior to the fill made by the plaintiff it was 
impossible for any boat to navigate over the Jocus in quo which was 
covered by marsh grass. At high tide it was possible to push or pole a flat 
bottom boat through the marsh grass but that it was not navigable to 
power boats or sea vessels, nor was it used as a channel of commerce. That 
there are no navigable sloughs or guts which enter into the locus in quo. 

“11. That the /ocus in quo was a portion of the property which was 
involved in the case of Resort Development Company v. Parmele reported 
in 235 N. C. Reports, page 689. That the decision in that case involved 
the focus in quo and additional property to the West of the locus in quo. 
That since the decision in that ease the North Carolina Legislature passed 
Chapter 966 of the Session Laws of 1953 which was an Act to Validate 
and Confirm Titles to Marsh and Swamp Lands heretofore conveyed by 
the State of North Carolina and the State Board of Education .. , 
That this Act was ratified and in effect as of 23 April, 1953, prior to the 
purchase by the plaintiff of the locus in quo. That the additional facts pre- 
sented in the present case as heretofore recited together with the passage 
by the Legislature of the validating act prevent the plaintiff B. J. Parmele 
from being estopped by his conduct or by the former judgment to prose- 
cute this ease. Nor is the former decision res judicata as to this hearing.” 


ConcLtusions oF Law. 


“1, That the locus in quo is a part of a continuous area in excess of 
2,000 acres of marsh land. 

“Oo. That no part of the /ocus im quo is or was covered at any state of 
the tide by waters which are navigable in faet. 

“3. That the plaintiff B. J. Parmele is neither estopped by the former 
judgment in Derelopment Company v. Parmele nor by his conduct to 
prosecute this case, 

“4, That by virtue of the deeds from the State of North Carolina, the 
State Board of Education of North Carolina and Chater 966 of the 1958 
Session Laws of North Carolina, the plaintiff is vested with a good and 
marketable title to the /ocus in guo and can convey the same to the defend- 
ant herein.” 


ar G 
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From judgment entered directing that the defendant accept the plain- 
tiff’s tender of deed and comply with the terms of the contract, the defend- 
ant appealed, assigning errors. 


Hogue & Hogue for plaintif’, appellee. 

Robert H. Calder for defendant, appellant. 

Attorney-General McMullan and Samuel Behrends, Jr., Member of 
Staff, amici curiae on behalf of the State Board of Education. 


Jounson, J. Our study of the record leaves the impression that the 
judgment below should be upheld. We rest decision on the findings of 
fact which bring the conveyances made by the State Board of Education 
to the plaintiff’s predecessors in title within the purview of the statutes 
authorizing and validating sales and conveyances of marsh or swamp 
lands. In this view of the case the question whether the Sneeden grant 
of 1841 is valid becomes moot, 

By statute enacted prior to 1926, now codified as G.S. 146-94, the State 
Board of Education was given sole authority to sell and convey all vacant 
unentered marsh and swamp lands of the State where, as limited by the 
provisions of G.S. 146-1, the land is not covered by navigable waters and 
the quantity in any one marsh or swamp exceeds 2,000 acres. See Insur- 
ance Company v. Parmele, 214 N.C. 63, pp. 69 and 70, 197 S.E. 714. 
See also Chapter 151, Public Laws of 1941, and Article IX, Sec. 9 
(formerly 10), Constitution of North Carolina. 

By statute enacted prior to 1926, now codified as G.S. 146-4, it is pro- 
vided that the words “swamp lands” as used in G.S. 146-94 “shall be 
construed to include all those lands which have been or may now be known 
and called . . . ‘marsh’ lands, ‘pocosin bay,’ ‘briary bay,’ and ‘savanna,’ 

7) 


By Chapter 966, Session Laws of 1953, ratified 28, April, 1953, apph- 
cable to the counties of New Hanover, Pender, and Onslow, it is provided 
in pertinent part that: “The titles to all marsh lands and all swamp 
lands which have heretofore been conveyed by ... the State Board of 
Education of North Carolina . . . are hereby validated, ratified and con- 
firmed, and the persons, firms or corporations to whom such marsh lands 
or swamp lands have been conveyed or granted or their successors in title 
are hereby declared to have such title thereto as was purported to be con- 
veyed or granted by any of the conveyances or grants hereinbefore re- 
ferred to, as fully and as completely as said conveyances or grants pur- 
ported to convey or grant the same; .. .” 

It is manifest that the deeds made in 1926 and 1944 by the State Board 
of Education to the plaintiff’s predecessors in title were made in contem- 
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plation that portions of a single tract of more than %,000 acres of marsh 
lands were being conveyed. 

The trial court found that when the locus in quo was conyeyed by the 
State Board of Education to the plaintiff’s predecessors in title in 1926 
and in 1944, respectively, the land so conveyed was “marsh land and a 
portion of a tract of marsh land in excess of 2,000 acres.” The lower 
court also found that no part of the locus is or was eovered at any stage 
of the tide by waters which are navigable in fact. These are the crucial, 
determinative findings and conclusions, The defendant challenges the 
sufficiency of the evidence to support these findings. This brings into 
focus the testimony of the plaintiff and his witnesses, 

The plaintiff testified that the Jocus “is a part of the marsh land which 
hes behind the banks at Wrightsville Beach and Shell Island. There are 
many more than 2000 acres of marsh Jand in the area, perhaps 50,000 
acres. It is a complete body of marsh land going right up to Pamlico 
ori. 2! « 

Richard F. Meier, member of the Board of Aldermen of Wrightsville 
Beach, testified in part: “In 1926 Moore’s Inlet was somewhere about 
Columbia Street. . . . south of the pier . . . shown (‘on the aerial photo- 
graph) going out into the ocean. ... The land... to the west of and 
adjacent to the . .. Disposal Plant was marsh land. By marsh land 
I mean that it was land with grass growing on it... . At exceptionally 
high water the whole marsh was covered with approximately 6 inches of 
water over the marsh. . . . Sunset Lagoon which is shown on the exhibit 
was dredged out... . Hugh MacRae & Company dredged it out for the 
purpose of building more land. ... There is no public terminus or any 
sort of terminus in Sunset Lagoon. There is no public dock ... any- 
where in that area. Commercial shrimp boats do no+ go up in that area 
as they can't get by the bridge. (See highway bricge on aerial photo, 
Exhibit B.) The bridge isn’t high enough . . . and they wouldn’t have 
water enough. . . . the area to the west of Wrightsville Beach, just before 
vou get to the beach, is called Harbor Island. ... [ have never seen a 
boat navigate over the area on the map... shown in green. (the land 
involved in the case—shown on Exhibit «A within the dotted lines) ... 
at all times since 1926 up until the dredging took place in 1953 that area 
(referring to the locus in yuo) was covered with marsh grass. . .. The 
land... was a part of a continuous tract of marsk. Jand which ran in 
every direction. . . . between the banks and the mainland.” 

The witness Ernest Woolard testified he has lived in the vieinity of 
Wrightsville Beach for thirty vears and is engaged in the business of 
boating—taking fishing parties out in the ocean. He said in part: “. .. 
Moore’s Inlet in... 1926 was some distance back to the south from 
where it is presently located. . . . At that time the land to the north and 
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northwest of Moore’s Inlet was a continuous marsh from Stokeley’s 
Channel which goes through here to the end of Harbor Island, except for 
two creeks which went through the marsh, one closer up here to the north- 
west and the other down toward the east. All the rest was marsh. There 
was one creek up close to the end of Harbor Island. It was just a creek. 
.. . Itis not possible to navigate a boat into this marsh land... . After 
the inlet moved to the north the sand beat across 1t and wherever the sand 
beat across the marsh it killed the marsh grass. . . . Marsh grass won’t 
grow on sand... . Marsh grass won’t grow unless it’s covered with salt 
water on high tide . . . At an average high tide most of the marsh land 
would be covered by water a foot or a foot and a half. ... The little 
channels which run through the marsh grass are called little guts. They 
are just little drains. It is not possible to navigate in those guts... . I 
don’t think it is possible to navigate any kind of a boat over marsh grass 
at high tide. . . . you could drag a row boat over it... . J. am familiar 
with the area on Exhibit B shown in green (now in dotted lines) prior to 
its being filled. It was not possible to navigate a boat in it at any stage 
of the tide. It was marsh grass. ... there was no kind of fishing that 
could be done with a small skiff in that area. You couldn’t do nothing 
because the grass was out on high tide. It was impossible to use that for 
any sort of navigation.” 

D. B. George, whose business is fishing in the Wrightsville area, said 
Harbor Island was created by being “pumped up.” He testified in part: 
“T worked on the dredge that pumped up Harbor Island in... 1917. 
.. . Captain Price carried this dredge around through Spring Landing 
Channel (shown on aerial-photo, Exhibit B) which goes in just below 
where the bridge is at Wrightsville... . This is the channel shown to 
the north end of Harbor Island which goes around to the Inland Water- 
way. ... I had oceasion to try to get through Spring Landing Channel 
last winter. I was in a boat which drew about two feet of water. The 
tide was about two hours ebb, that is two hours after high tide... . My 
son thought we could get through, so we went on and got about half way 
down the channel and found we couldn’t get through. . . . Spring Land- 
ing Channel is not used for commercial boats of any kind. It’s not used 
for nothing more than fellows going oystering and clamming. . . . Fish- 
ermen don’t use Spring Landing Channel, they use Stokeley’s Channel 
going out the Inland Waterway. . . . It is possible to get through Spring 
Landing Channel at high tide with a small boat which draws two feet 
of water.” 

Clyde Harrelson testified: “. .. The tide normally rises 34 feet at 
Wrightsville Beach. . . . No commercial fishing boats fish in the area 
of Sunset Lagoon. ... The area (in controversy) is a part of a tract of 
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marsh land which is in excess of 2,000 acres that runs from the beach to 
the maimland.” 

The foregoing testimony and other evidence of like mport supports the 
crucial findings of fact of the court below to the effect (1) that the land 
in question when conveyed by the State Board of Education was part of 
a tract of marsh land in excess of 2,000 acres and (2) that no part of the 
locus js or was covered by waters which are navigable in fact. 

With us the ebb and flow of the tide is not the criterion for determining 
navigalility. The more practical test is whether, in its ordinary state, 
a body ot water has capacity and suitability for tha usual purpose of 
navigation by vessels or boats such as are employed in the ordinary course 
of water coinmerce, trade, and travel. See 56 Am. Jur., Waters, Sec. 
179; Insurance Co, v. Parmele, supra (214 N.C. 68). Briefly stated, the 
rule with us “as that all water courses are regarded navigable in law that 
are navigable in fact.” Development Co. v. Parmele, supra (235 N.C. 
689), 

It is noted that the record here presents no question as to conflict 
between riparian and navigation rights. 

As to the defendant’s plea of estoppel, it is enough to say that new facts 
alleged in the pleadings and developed at the trial relating to the locus an 
quo, showing that the instant case relates to only a small portion of the 
land involved in the former case, Development Co. v, Parmele, supra (235 
N.C, 689), and that the land was purchased by the plaintiff after the 
passage of the Act, Chapter 966, Session Laws of 1953, validating titles 
to marsh land, prevent the plaintiff in this action from being estopped 
from asserting and proving marketable title to the locus in quo. 

The judgment below will be upheld. 

Affirmed. 


W. W. PEGG y. J. 8. GRAY. 


(Filed 9 July, 1954.) 
1, Animals § 2— 


The owner of a reputable dog is not answerable in damages for its entry 
upon the lands of another upon its own volition iinder circumstances 
nainounting to an unprovoked trespass, but a dog owner may be held liable 
if it is shown that the dog was not reputable but possessed a propensity to 
commit the depredation complained of, and that the owner knew, or was 
chargeable with knowledge. of such propensity. 


2. Same— 
The owner or keeper of a dog for the purpose of sport, who, in the 
absence of permission to hunt previously obtained, inzentionally sends his 
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dog on the land of another or releases the dog with knowledge, actual or 
constructive, that it will likely go on the lands of another in pursuit of 
game, is liable for trespass, even though he himself does not go upon the 
lands. 


3. Same— 


Evidence tending to show that the owner of dogs, without permission to 
hunt previously obtained, on nuinerous occasions intentionally and for the 
purpose of sport sent his pack of dogs, or released them, knowing that the 
dors were likely to go on, over and across the lands of plaintiff in pursuit 
ot foxes, whereby plaintiff sustained substantial damage to his fences and 
other property, is held sufficient to carry the case to the jury on the theory 
of trespass. The applicability of G.S. 67-2, G.S, 118-104, not presented on 
the theory of trial. 


4, Appeal and Error § 8— 
An appeal of necessity follows the theory of the trial. 


APPEAL by plaintiff from Pation, Special Judge, at 1 February, 1954, 
Civil Term of Gurirorp, Greensboro Division, 

Civil action to recover damages for alleged trespasses committed by 
foxhounds while in the heat of chase. 

The plaintiff’s evidence may be summarized as follows: He and the 
defendant own adjoining farms in Guilford County. During most of the 
three-vear period before the commencement of the action, the defendant 
kept a pack of from seven to ten foxhounds, and with them at frequent 
intervals during the hunting seasons chased foxes onto and across the 
plaintiff's lands without his permission and in disregard of his protests. 

The plaintiff’s farm contains about 340 acres, on which he cultivated 
tobacco, corn, wheat, and other crops. Ife also maintained a herd of 
about 70 beef cattle. These were kept in a barbed-wire enclosed pasture 
of about 125 acres, with partition fences within the over-all enclosure 
making smaller pastures, for purposes of rotation grazing, ranging from 
6 tc 40 acres. 

The plaintiff’s farm lies between two creeks. On the occasions of the 
hunts the defendant did not go in person upon the lands of the plaintiff. 
The foxes were found along one or the other of the creeks next to the 
farm. After being jumped they usually ran trom creek to creek across 
the plaintiff’s farm, through his croplands, and in the course of some of 
the chases damage was done by the dogs to growing crops. Also, the foxes, 
when tiring and in close pursuit by the dogs, often would run in and 
through herds of cattle in an effort to elude the hounds, thus causing the 
cattle to stampede and frequently to break down barbed-wire pasture 
fences, and by reason of which the cattle were frightened, wounded, and 
molested in their feeding habits and impeded in their normal growth. The 
plaintiff in describing one of the hunts he observed said the cattle, some 
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60 head, were huddled up against one of the fences and the dogs were just 
“dodging in and among the cattle . . .—stayed in the herd about five 
minutes,” and caused the cattle to stampede against the fence. The plain- 
tiff further testified he knew the sound of the defendant’s “pack of hounds 
when they were in full cry” and that as many as fifteen or twenty times on 
the mornings after hearing them chase foxes across his premises, he found 
his cattle stampeded and injured and his partition fences damaged and 
torn down. As he put it: “In the last year or so we have completely 
abandoned the partition fences. They were torn down faster than we 
could fix them up by these hounds chasing fox and stampeding my cattle. 
. . . It cost me about $150 a year to repair my fences damaged by these 
cattle stampeding for the years 1950, 1951, and 1952.” (Cross-examina- 
tion): “. . . I identified the dogs by the tags. Mr. Gray’s name was 
stamped on the tags. I stopped the dogs about 25 times and counted them, 
over this three-year period... .” 

The plaintifi’s son testified: “I estimate I went with my father to the 
cattle pasture, in relation to the fox hunt, 25 times to see what was dis- 
turbing them. I have seen the dogs run across the pasture through the 
cattle many times. I would catch them to see whose tags were on them, 
and all the time they were Mr. Gray’s. . .. We have seen cows in the 
morning after the hunt—-they had been cut sometimes .. .” 

The evidence also discloses that when the plaintiff protested to the 
defendant when one hunt was in progress, the defendant replied: “I don’t 
want to hear you say that any more. They (the dogs) are not damaging 
your cattle. If they kill one of them, I’ll pay you fo: it.” 

At the close of the plaintiff’s evidence the defendant moved for judg- 
ment as of nonsuit. The motion was allowed. 

From judgment in accordance with the foregoing ruling, the plaintiff 
appealed. 


Howerton & Howerton for plaintiff, appellant. 
Hines & Boren, Jordan & Wright, and Charles E. Nichols for defend- 
ant, appellee, 


Jounson, J. We are not dealing here with a trespass committed by a 
dog of its own volition while roaming abroad, 

It may be conceded as a well-established principle of law that where a 
dog roams abroad on another’s land of its own accord and does damage or 
inflicts injury to persons, animals, or property there can be no recovery 
therefor in the absence of special statutory enactment, unless it be shown 
that (1) the dog was possessed of a propensity to commit the depredation 
complained of and (2) the owner knew, or was chargeable with knowl- 
edge, of such propensity. Buckle v. Holmes, 2 K. B, (Eng.) 125, 54 
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A.LR, $9. See also: S.v. Smith, 156 N.C, 628, 72 S.E. 321; Banks v. 
Maxwell, 205 N.C, 233, 171 S.E. 70, 

This principle of lar is grounded upon a recognition that by natural 
instinct and habit an ordinary dog of most breeds is inclined to roam 
around and stray at times from its immediate habitat without causing 
injury or doing damage to persons or property. And in deference to this 
natural instinct of dogs the processes of the early common law eschewed 
the idea of requiring that they be kept shut up, and instead promulgated 
the foregoing rule which allows a reputable dog a modicum of liberty to 
follow his roaming instincts without imposing liability on its master. 
And so, since early times the law has been and still is that the owner of 
a reputable dog is not answerable in damages for its entry upon the lands 
of another upon its own volition under circumstances amounting to an 
unprovoked trespass. Buckle v. Holmes, supra; Mason v. Keeling, 1 Ld. 
Raym. 606, 91 Eng, Reprint, 1805; Brown v. Giles, 1 Car. & P. 118, 171 
Eng. Reprint, 1127; Buck v. Moore, 35 Hun, (N.Y.) 338; State v. Dono- 
hue, 49 N.J.L, 548, 10 A. 150, 60 Am. Rep. 652; 2 Am. Jur., Animals, 
Sec. 105; Annotation: 107 A.L.R, 1323. 

However, the rule is different where a dog owner or keeper for the 
purpose of sport intentionally sends a dog on the lands of another or 
releases a dog or pack of dogs with knowledge, actual or constructive, that 
it or they likely will go on the lands of another or others in pursuit of 
game. In such cases the true rule would seem to be that the owner or 
keeper, in the absence of permission to hunt previously obtained, is liable 
for trespass, and this is so although the master does not himself go upon 
the lands, but instead sends or so allows his dog or dogs to go thereon in 
pursuit of game. 

The gist of the leading English decisions on the subject, with footnote 
citations of the decided cases, may be found in Halsbury’s Laws of Eng- 
land (1911), Vol. 1, page 395, where it is said: “The owner of a dog is 
not answerable in trespass for its unauthorized entry into the land of 
another, often described as an unprovoked trespass... . But if a man 
wilfully send a dog on another man’s land in pursuit of game he is lable 
in trespass, although he did not himself go on the land . . . So also if he 
oe a dog to roam at large, knowing it to be addicted to destroying game 

And, further, we find this, with supporting note citations of cases, 
in “Hals bury’ s, Vol, 15, page 226: “. . . or, again, if a person while hunt- 
ing enters on the ian of another without his consent, he commits an act 
of trespass ... Further, the entry need not be peninal in order to be 
actionable. A man who himself does not enter, but invites or authorizes 
others to do so, is liable to an action for trespass ... So, too,... the 
sending of a dog on to such land in pursuit of game .. .” (Italics added.) 
See Paul v. Summerhayes, 4 Q. B. (Eng.) 9; Beckwith v. Shordike, 4 


552 IN THE SUPREME COURT. [240 
PEGG v. GRAY. 


Bun. 2092, 98 Eng. Reprint, 91; Baker v. Howard County Hunt, 171 Mad. 
159, 188 A. 223, 107 A.L.R. 1312; Annotation: 107 A.L.R. 1823; Anno- 
tation: 21 Ann. Cas. 915. See also 2 Am. Jur., Animals, See. 105, p. 770. 

We have not overlooked the following statement to which our attention 
has been directed in 24 Am. Jur., p. 877: “The trespass of a hunter in 
pursuit of game on another’s premises may be made a crime, but it has 
been held that such offense is not committed by the sending of a dog on 
the premises wn search or pursuit of game.” (Italics added.) An exami- 
nation of the two cases on which this text-statement is based discloses that 
in each instance the court was dealing with a criminal prosecution for 
alleged violation of a statute making it unlawful to hunt on the lands 
of another person. This latter portion of the text-statement, “. . . but 
it has been held that such offense 1s not committed by the sending of a dog 
on the premises in search or pursuit of game,” is besed solely upon the 
decision in Pratt v. Martin (1911), 2 K. B. (Eng.) 99, 21 Ann. Cas. 914, 
wherein the statute at hand made it a criminal offense for any person to 
commit a trespass by “entering or being upon” any land in search or pur- 
suit of game. There, the facts were that the appellant hunter was law- 
fully on the lands of one Babb for the purpose of shooting game, -\ppel- 
lant with gun and dog came to a brook which divided Babb’s land from 
that of another. He waved the dog across the brook into a spinney—a 
thicket—where the dog “put up a pheasant” which the appellant shot 
and killed, the bird dropping into the spinney. Tle dog retrieved the 
bird and carried it across the brook to the appellant. There was no evi- 
dence he was ever off the land of Babb. The lower court convicted. On 
appeal, the judgment below was reversed upon the theory that the provi- 
sions of the statute, as a criminal enactment, did not expressly cover the 
act of sending a dog on another person’s land. ‘The ease decides nothing 
as bearing upon the question of civil trespass in respect to such conduct. 
It is manifest that the decision in Pratt v. Martin is not at variance with 
the well-established rule that one who intentionally sends his dog on 
another person’s land in pursuit of game may be held civilly lable there- 
for on the theory of trespass. 

This view is in accord with the decision of the English Court in Paul v. 
Summerhayes, supra (4 Q. B. 9), in construing the proviso in Section 385 
of the English Game Act of 1831 (1 and 2 Wm. 4, ¢. 82; Halsbury’s 
Statutes of England, 1929, Vol. 9, p. 1079). The Act makes certain tres- 
passes in pursuit of game criminal offenses, whereas the proviso excepts 
fox hunting from the provisions of the Act in these words: “. . . that the 
aforesaid provisions against trespassers and persons found on any land 
shall not extend to any person hunting or coursing upon any lands with 
hounds or greyhounds, and being in fresh pursuit of any deer, hare, or fox 
already started upon any other land, .. .” In Paul ». Summerhayes the 
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appellants, who had been following a pack of foxhounds in the heat of 
chase, sought to justify entry on the lands of another by virtue of the 
foregoing proviso contained in the Game Act of 1831. However, it was 
held that the proviso was intended only to prevent the penal provisions of 
the Act from being applied against fox hunters, thus leaving the law of 
civil trespass unaffected by the Act. Said Lord Coleridge, C. J.—great 
nephew of Coleridge the poet—in delivering his opinion: “There is noth- 
ing, ... In the Act to alter the common law with regard to trespass so 
far as concerns foxhunting.” And Aeller, J., by way of concurrence had 
this to say: “In any case the exception in favour of foxhunting in the 
85th Section could only apply to the special provisions of the Act for the 
protection of game, and could not affect the question whether a trespass 
could be justified at common law in the course of hunting a fox, .. .” 

In recognition that the law of trespass as fixed by the principles of the 
comnion law affords no immunity to fox hunting as a sport, it has become 
the established custom in England for the master of the hunt to raise 
funds, by subseription of the members of the hunt, with which to pay 
farmers for damage done their poultry, fences, crops, ete., by the hunt. 
These funds are known as “Poultry,” “Damage,” and “Wire” Funds. 
See Brock, The A.B.C, of Fox-Hunting (American edition by Scribner’s, 
1936), p. 17. 

To the established rule which holds one lable for trespass for sending 
his dog on another’s land in pursuit of game we are advertent to this 
statement apparently contra appearing in Ingham, The Law of Animals 
(1900), Sec. 41, p. 121: “A person may justify trespass in following a 
fox with hounds over the grounds of another if he does no more than 1s 
necessary to kill the fox.” This text-statement is based solely on the 
decision in Gundry v. Feltham, 1 T. R. 384, 99 Eng. Reprint 1125. That 
case was an action for trespass for entering the plaintiff’s closes with 
horses and dogs and following a fox with hounds. It was decided by a 
three-member court composed of Lord Mansfield, C. J., Willes and Buller, 
JJ. The case was disposed of by this terse statement of Mansfield, C. J.: 
“By all the cases as far back as in the reign of Henry 8th, it is settled 
that a man may follow a fox into the grounds of another.” However, 
Buller, J., concurring, had this to say: “The question on this record is, 
whether the defendant be justified in following the fox at all over another 
man’s grounds. The demurrer admits that which is averred in the plea, 
namely, that this was the only means of killing the fox. This case does 
not determine that a person may unnecessarily trample down another 
person’s hedges, or maliciously ride over his grounds: if he do more than 
is absolutely necessary (to kill the fox), he cannot justify it; ...” Thus 
the decision in Gundry v. Feltham was confined to narrow limits at the 
time of its rendition. It has been much criticized and has been treated by 
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the English courts as virtually unauthoritative since she notable decision 
in Paul v. Summerhayes, supra (4 Q. B. 9), decided in 1878. In the 
latter case, as we have seen, the appellants had been engaged in hunting 
with a pack of foxhounds, They sought to justify entry on the lands of 
another while in pursuit of a fox. They urged as authority in justifica- 
tion of their asserted right of entry (1) the proviso contained in Section 
35 of the English Game Act of 1831 (1 and 2 Wm. 4, ¢. 32) which, as we 
have previously pointed out, was held inapplicable, and (2) the decision 
in Gundry v. Feltham, supra, decided in 1786. In holding that the deci- 
sion in Gundry v. Feltham does not justify trespass in hunting on the 
lands of another with a pack of foxhounds, Lord Coleridge, C. J., said 
in part: 

“Tt was suggested that there is authority that foxhunting in the popu- 
lar, well understood, sense of the term, that is, as a sport, can be carried 
on over the land of a person without his consent and egainst his will. and 
the case of Gundry v. Feltham was cited as authority for that proposition. 
I am of opinion that no such right as that claimed exists. The sport of 
foxhunting must be carried on in subordination to the ordinary rights of 
property. Questions such as the present fortunately do not often arise, 
because those who pursue the sport of foxhunting do so in a reasonable 
spirit, and only go upon the lands of those whose consent is expressly, or 
may be assumed to be tacitly, given. There is no principle of law that 
justifies trespassing over the lands of others for the purpose of foxhunting, 
The case of Gundry v. Feltham is distinguishable from the present case, 
and can be supported, if it is to be supported at all, only on the grounds 
suggested by Lord Ellenborough in the case of Lord Hssex v. Capel, to 
which we have been referred. The demurrer admitted that what was 
done was the only means for destroying the fox, and Buller, J., expressly 
puts his decision on that ground. The case was bronght under the con- 
sideration of Lord Ellenborough in Lord Essex v. Capel, and he was dis- 
tinetly of opinion that, where any other object was involved than that of 
the destruction of a noxious animal, an entry on the land of another, 
against his will, could not be justified. In the case of Lord Essex v. Capel 
it had been pleaded that the means adopted were the cnly means, and also 
that they were the ordinary and proper means of destroying the fox. But 
the evidence clearly shewed that in the case of foxhunting, as ordinarily 
pursued, the object of destroying the animal is only collateral. The inter- 
est and excitement of the chase is the main object. Lord Hilenborough, 
than whom there could be no higher authority on such a point, was of 
opinion that where this was the case, and where the real object was not 
the mere destruction of a noxious animal, a trespass could not be justified. 
Tf persons pursue the fox for the purpose of sport or diversion, they must 
do so subject to the ordinary rights of property. It would seem that there 
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may be some doubt as to the validity of the justification even where the 
only object is the destruction of a noxious animal. The idea that there 
was such a right as that of pursuing a fox on another’s land appears to 
have been based on a mere dictum of Brook, J., in the Year Book, 12 Hen, 
8, p.10. This dictum was not necessary for the decision of the case, for 
there the chasing of a fox was not in question, and the case went off on an 
entirely different point. It may well be doubted in my opinion whether, 
even if the case were one in which the destruction of a fox as a noxious 
animal was the sole object, there would be any justification. That ques- 
tion, however, does not, I think, arise here. It is enough to say that the 
ease of Gundry v. Feltham, and the dictum of Brook, J., in the Year 
Book, 12 Hen. 8, p. 10, do not at all conflict with the opinion expressed 
by Lord Eilenborough in Lord Kssex v. Capel, which appears to me to be 
the true view of the law, viz., that a person has no right, in the pursuit 
of a fox as a sport, to come upon the land of another against his will. 
For these reasons our judgment must be for the respondent.” 

It may be conceded that since Samson, according to the folk tale of 
Biblical lore, tied the firebrands to the tails of 300 foxes and sent them 
into the grain fields of the Philistines (Judges 15:4, 5) the fox has been 
looked upon by many persons as a noxious animal, to be exterminated. 
Nevertheless, to countless thousands of devotees of the chase the death of 
a fox, unless it be in front of hounds, is regarded as a social crime. We 
embrace the view of Lords Ellenborough and Coleridge, as stated by the 
latter in Paul v. Summerhayes, supra, that fox hunting as ordinarily 
pursued—certainly as shown by the record in this case—is pure sport to 
be followed in subordination to established property rights and subject to 
the principles governing the law of trespass. See also Baker v. Howard 
County Hunt, supra; 24 Am, Jur., Game and Game Laws, Sec. 8; 52 Am. 
Jur., Trespass, Sec. 12, p. 845. 

In the case at hand the evidence is sufficient to justify the inference 
that the defendant, without permission of the plaintiff, on numerous occa- 
sions intentionally and for the purpose of sport sent his pack of dogs, or 
released them knowing they likely would go, on, over, and across the lands 
of the plaintiff in pursuit of foxes, whereby the plaintiff sustained sub- 
stantial damage to his fences and other property. Without further elabo- 
ration it is enough to say that the evidence when tested by the applicable 
principles of law is sufficient to carry the case to the Jury on the theory 
of trespass. The record discloses that the case was cast by the pleadings 
and developed by the evidence on that theory. The rule is that an appeal 
of necessity follows the theory of the trial. Lyda v. Marion, 239 N.C. 265, 
79 S.E. 2d 726; Parrish v. Bryant, 287 N.C, 256, 74 S.E. 2d 726. Hence 
it is not necessary to treat of the statutes, G.S. 67-2 and 113-104, referred 
to in the briefs and discussed on the argument. 
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The judgment below is 
Reversed. 


CHARLES RAY HARRIS, a Mtnor, sy His Nexr Frienp, MRS. LULA JONES, 
vy. WHITE CONSTRUCTION COMPANY anp BERNICE S. NELSON, 


(Filed 9 July, 1954.) 
1. Highways § 4a— 


Plaintiff’s own evidence disclosed that he saw barricades and signs 
warning motorists that the highway was under construction, and that the 
excavation of a three-foot strip of highway along one side was plainly 
visible. The remaining portion of the hard surface was sufficiently wide 
for two vehicles to meet and pass. Held: The evicdence is insufficient to 
support the inference that the contractor’s assertec. negligence in failing 
to post a watchman along the excavation and in failing to exercise due 
care in providing adequate Signs, signals and warnings along the approach 
of the construction project, was a contributing cause of plaintiff’s collision 
with another vehicle traveling in the opposite direction. 


2. Automobiles §§ 13, 18h (2)— 


Evidence tending to show that a truck engaged in hauling asphalt was 
traveling along a one-hundred-foot strip where the highway had been exca- 
vated on one side for a width of three feet, leaving about 19 feet of hard 
surface for two-way traffic, that the truck was being driven 60 to 65 miles 
per hour, that the driver ran partly off on the shoulder of the road on his 
right, and in attempting to get back on the highway, lost control and struck 
plaintiff's car, which was traveling in the opposite direction, on plaintiff’s 
right of the center of the highway, is held sufficient to be submitted to the 
jury on the issue of the truck driver’s actionable negligence. 


3. Automobiles § 2414 e— 


wvidence that the defendant driver. who owned his own truck, was 
operating it in highway construction work in company with trucks owned 
by the road contractor, that the contractor reserved the right to terminate 
defendant driver’s services at any time they were unsatisfactory, and that 
the contractor’s foreman was up and down the construction project at all 
times during working hours directing the work of all of the drivers and 
other workers, is held sufficient to be submitted to the jury on the question 
of whether defendant driver was an employee of the read contractor and 
not an independent contractor. 


4. Master and Servant § 4a— 


The right to control the workman with respect to the manner and method 
of doing the work, regardless of whether such right Is exercised or not, 
as distinguished from the mere right to require certain results, is usually 
determinative of whether the relationship between the parties is that of 
employer and employee, or independent contractor, 
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Trial §§ 31b, 31f— 


An erroneous view of the law or an incorrect application thereof in the 
court’s charge to the jury must be held for prejudicial error, even though 
given in stating the contentions of the parties. 


nt 


6. Appeal and Error § 6c (6)— 


A misstatement of a contention need not be brought to the trial court’s 
attention when such misstatement presents an erroneous view of the law 
or an incorrect application of it. 


Aprrat by defendant from Frizzelle, J., and a jury, at 26 October, 
1953, Term of Pir. 

Civil action in tort involving an automobile-truck collision on N. C. 
Highway No. 43 about four miles west of Greenville, 

The paved portion of Highway No. 48 west of Greenville at and near 
where the collision occurred was in process of being widened from 16 to 
22 feet by the addition of a strip of new pavement 3 feet wide on each 
side. The construction work was being done by the corporate defendant 
under contract with the State Highway and Public Works Commission. 
The widening job had been completed where the collision occurred, but a 
strip on the north side some 100 feet or more long had proved defective 
and had been excavated to a depth of about 18 inches preparatory to being 
repaved. A barricade had been placed across the north side of the high- 
way about 20 feet east of the excavation. The barricade was a half- 
sawhorse device with one end of the bar elevated by uprights about 3 feet 
high; the other end rested on the ground. The barricade was 6 or 8 feet 
long. It was so placed on the highway that its upright end protruded 
from the north side of the road over about 2 feet of the old paving, with 
the bar extending across the new 3-foot strip of paving and resting on the 
north shoulder of the road. About 350 feet east of the barricade there 
was a large sign side of the road reading: “Construction Aurap.” And 
50 feet east of that sign was another one on which was printed “Srow.” 
Also, about 2 miles east of these signs was a third one which read: ‘“Davn- 
eER—Roap Unprr Construction,” with the name of the corporate de- 
fendant underneath the sign. All the signs were of standard size and 
lettering as prescribed by the State Highway and Public Works Commis- 
sion. 

The collision occurred a few minutes after twelve o’clock noon, 31 July, 
1951. The plaintiff was driving a Chevrolet sedan, the defendant Bernice 
S. Nelson a dump truck. The two vehicles, traveling in opposite direc- 
tlons, were meeting near where the strip of new paving had been dug up 
on the north side of the road preparatory to repaving. The plaintiff was 
traveling west; the defendant Nelson was going east. Between them was 
an open, straight stretch of road about 700 feet long, side of which was 
the excavation previously described. 
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The plaintiff offered evidence tending to show he observed the oncom- 
ing truck of the defendant Nelson at a distance of about 600 feet; that 
plaintiff drove on at a speed of 30 or 35 miles per hour, observed the 
sawhorse-barricade 300 feet before he reached it, passed the barricade, 
and continued on along his right side of the center of the highway; that 
the oncoming truck of Nelson was being operated at the excessive speed 
of from 60 to 65 miles per hour; that before the two vehicles met the 
truck left the paved portion of the highway on its right and ran for a 
short distance partly on the dirt shoulder; that Nelson “snatched it back” 
on the pavement and in doing so lost, or failed to regain, control of the 
truck and permitted it to cross the center of the highway and collide with 
the plaintiff’s sedan, the left front of the truck striking the left side of 
the plaintiff’s car near the front door and stripping it downward from 
there. According to the plaintiff’s evidence, he had ‘traveled a distance 
of 179 feet west of the sawhorse-barricade when the collision occurred. 
IIis car came to rest in the excavation side of the pavement. In the 
impact the plaintiff sustained permanent injuries of a serious nature, 
including the loss of an arm. 

Nelson was working for the corporate defendant. He was hauling 
molten asphalt from the corporate defendant’s mixing plant east of the 
point of collision to where the asphalt was being poured west of the point 
of collision. Nelson had just delivered a load wher2 the pouring was 
under way, and at the time of the collision was returning, with empty 
truck, to the mixing plant for another load of asphalt. Under his hiring 
arrangement with the corporate defendant, he was using his own truck 
and was being paid a stated price per ton for hauling. He was operating 
his truck along with and among a fleet of trucks owned by the corporate 
defendant and operated by its own drivers. Nelson, .ike the rest of the 
drivers operating between the mixing plant and the paving project, was 
given a ticket by the mixing plant foreman showing the time each load 
of molten asphalt was delivered in the truck, and he was required to 
deliver it at the paving project within a fixed period of time, otherwise 
the asphalt would be too cold for use. The corporate defendant reserved 
the right “to fire’ Nelson and terminate his services any time they were 
unsatisfactory. Nelson, like the other drivers, received direction from 
the corporate defendant as to the manner of loading and as to where and 
how to unload the asphalt. A foreman of the corporate defendant was 
up and down the construction project all the time during working hours 
directing the work of Nelson and the other drivers and workers. As the 
witness Satterthwaite put it: “. .. Mr. Ross was the superintendent... 
and he directed the work. He directed the laying of the asphalt; .. .” 

The plaintiff’s cause of action as declared on in the complaint and as 
sought to be developed by the evidence rests on the theory that his injuries 
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resulted from either or both of two proximate causes, namely: (1) the 
independent negligence of the corporate defendant in failing to post a 
watchman at the excavation and in failing to exercise due care in pro- 
viding signs, signals, and warnings at the approaches to and along the 
course of the construction project, and (2) Nelson’s negligent operation 
of the dump truck, imputed to the corporate defendant under the prin- 
ciple of respondeat superior, 

Both defendants denied all allegations of negligence and further 
alleged that in any event the negligence, if any, of Nelson was not im- 
putable to the corporate defendant for the reason that he was an inde- 
pendent contractor rather than an employee of the corporate defendant, 
The defendants also set up and specially pleaded contributory negligence 
of the plaintiff in bar of recovery, and in support thereof offered sub- 
stantial evidence tending to show that the collision occurred near the 
sawhorse-barricade as the plaintiff was swinging wide to the left to pass 
around the barricade, and that the point of collision was over on the 
defendant Nelson’s right side of the center of the main traveled portion 
of the highway. 

Other evidence pertinent to decision is set out in the opinion. 

The defendants’ separate motions for judgment as of nonsuit, first 
made when the plaintiff rested his case and renewed at the conclusion of 
all the evidence, were overruled, after which issues raised by the plead- 
ings were submitted to the jury. The issues submitted presented these 
questions: (1) negligence as to each defendant; (2) whether the relation- 
ship between the corporate defendant and Nelson was that of employer 
and employee or independent contractor; (3) contributory negligence of 
the plaintiff; and (4) damages. All the issues were answered in favor of 
the plaintiff and he was awarded damages in the sum of $27,500. 

From judgment entered upon the verdict, the defendants appealed, 
assigning errors. 


James & Speight for plaintiff, appellee. 
Albton Dunn and White & Aycock for defendants, appellants. 


Jounson, J. The evidence adduced below is insufficient to support 
the inference of negligence on the part of the corporate defendant as a 
proximate cause of the plaintiff’s injuries based on its failure to post a 
watchman or its failure to provide adequate signs, signals, or warnings 
for the protection of the traveling public in the vicinity of the excavation. 
Presley v. Allen, 234 N.C. 181, 66 S.E. 2d 789; Wrenn v. Graham, 289 
N.C, 462, 80 S.E, 2d 378; 25 Am. Jur., Highways, Sec. 410 e# seq. 
Numerous times during the week previous to the collision the plaintiff 
had passed by the construction project. On the morning of the collision 
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he had driven past the excavation several times going to and from Green- 
ville looking for “tobacco hands.” He knew the nature of the work being 
done on the highway. The excavation was in plain view. As he ap- 
proached it, he said he saw the barricade for a distance of 300 feet, and 
according to lis evidence he had passed 179 feet beyond the barricade 
when the collision oecurred. It was not a one-way drive alongside the 
excavation. There was adequate space for two vehicles to meet and pass. 
Therefore, conceding, without deciding, that the corporate defendant may 
have been negligent in failing to provide adequate sigr.als, signs, or warn- 
ings in the vicinity of the excavation, even so, 1t is manifest that such 
negligence in nowise contributed to the plaintiff’s injuries as a proximate 
cause thereof. On the record as presented there is a total lack of causal 
connection between the collision and the alleged independent negligence 
of the corporate defendant. 

Nevertheless, our examination of the record leaves the impression the 
evidence is sufficient to carry the case to the Jury on the issue of action- 
able negligence as to the defendant Nelson and also as against the corpo- 
rate defendant on the theory of respondeat superior. 

The plaintiff’s testimony to the effect that Nelson, while driving 60 
to 65 miles per hour, lost control of the truck and struck the plaintiff's 
‘ar over on plaintiff’s right side of the center of the main traveled portion 
of the highway suffices to make out a prima facie case of actionable 
negligence against Nelson. Whereas, the evidence bearing on supervision 
and direction of Nelson’s work is sufficient to justify the inference that 
the corporate defendant retained control, or right of control, over the 
details of the work performed by him. This suffices to make out a proma 
facie case for the plaintiff on the issue of respondeat superior under appli- 
cation of the principles explained and applied in these decisions: Lassiter 
v. Cline, 222 N.C. 271, 22 S.E, 9d 558; Aderholt v. Condon, 189 N.C. 
748, 128 S.E. 337. See also Hinkle v. Lexington, 239 N.C, 105, 79 S.E. 
9d 220; Hodge v. McGuire, 235 N.O. 182, 69 S.E. 2d 227; Hayes v. Llon 
College, 224 N.C, 11, 29 S.E. 2d 137. 

In Hinkle v. Lexington, supra, Devin, C. J., speaking for the Court, 
said, at p. 107: “The usual test for determining whether the relationship 
between the parties is that of employer and employee or independent con- 
tractor is whether the employer has the right to control the workman with 
respect to the manner and method of doing the work as distinguished from 
the mere right to require certain results, and it is not raaterial as determi- 
native of the relationship whether the employer actually exercises the 
right of control.” 

We conclude, therefore, that the defendants’ motions for judgment as 
of nonsuit were properly denied by Judge Frizzelle. 
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However, we are constrained to the view that the defendants are en- 
titled to a new trial for errors appearing in the charge. 

The court in charging the jury said: “The plaintiff contends that the 
defendant Nelson was also negligent in those identical particulars, for 
that it is alleged that he carelessly and negligently failed to post a watch- 
man in the immediate vicinity where the wreck occurred, or to station 
a watchman there, or to erect a light there to warn people who had a right 
to travel over and upon the highway.” 

In no aspect of the case was the defendant Nelson under legal duty 
to post a watchman or provide for the giving of signals or warnings in 
the vicinity of the construction project which was being carried on by 
the corporate defendant, and this is so irrespective of whether the rela- 
tionship between Nelson and the corporate defendant was that of em- 
ployer and employee or independent contractor. 

“Tt is the duty of the trial court to explain and apply the law to the 
substantive phases of the evidence adduced (G.S, 1-180), and an instruc- 
tion which presents an erroneous view of the law or an incorrect applica- 
tion thereof, even though given in stating the contentions of the parties, 
is error, the rule being that while ordinarily the misstatement of a con- 
tention must be brought to the trial court’s attention in apt time, this is 
not necessary when the statement of the contention presents an erroneous 
view of the law or an incorrect application of it.” Blanton v. Dairy, 288 
N.C. 882, 885, 77 S.E. 2d 922. See also McKinney v. High Point, 239 
N.C. 282, 79 8.E, 2d 730; Hartley v. Smith, 239 N.C. 170, 79 S.E. 2d 767, 

Since the case goes back for a retrial, we refrain from discussing the 
rest of the defendants’ exceptions, 

New trial. 


RANDLE POTEETE y. NORTH STATE PYROPHYLLITE COMPANY anv 
ST. PAUL MERCURY INDEMNITY Co. 


(Filed 9 July, 1954.) 


1. Master and Servant § 40c—— 

Where an employee, while about his work, suffers an injury in the ordi- 
nary course of employment, the cause of which is not explained, but which 
is a natural and probable result of a risk thereof. and the Commission finds 
from the evidence that the injury arose out of the emplorment, an award 
will be sustained. 


2. Master and Servant § 40a— 


In order to be compensable, an injury must arise out of and in the course 
of claimant's employment. 
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3. Master and Servant § 40c— 


“Arising out of,” as used in the Workmen’s Compensation Act, means 
arising out of the work the employee is to do or the service he is to perform 
as a risk incidental to the employment. 


4. Master and Servant § 55d— 


Whether an accident arose out of the employment is a mixed question of 
law and fact. 


5. Master and Servant § 40c—Evidence held insufficient to support finding 
that injury arose out of the employment. 


The evidence tended to show that claimant, a foreman, frequently re- 
turned ta the employer’s plant after his regular working hours, to see how 
the work was going and to help correct any difficulties he found, that on 
the day in question claimant returned to the plant twice after his working 
hours for the purpose of seeing a co-employee to collect a personal debt, 
that on the second visit he found a rock chute, which was attended by the 
co-employee, choked up, and that, before speaking about the debt, he helped 
the eco-einployee for something over 20 minutes in the hard work of unchok- 
ing the chute. The evidence further tended to show that after the chute 
was unchoked, claimant walked over and sat on a wall to rest and wait 
until the eco-employee had a lull in his work in order to speak to him about 
the debt, and that claimant, while waiting, lost consciousness and fell off 
the wall to his injury. Held: The evidence is insufficient to sustain a find- 
ing that plaintiff’s injury arose out of and in the course of his employment, 
sinee from the evidence it cannot be held that the accident resulted from 
risk incidental to the employment. 


AppreaL by defendants from Clarkson, J., Mareh Civil Term 1954 of 
Guiztrorp (Greensboro Division). 

Proceeding under Workmen’s Compensation Act to determine liability 
of defendant North State Pyrophyllite Company, employer, and defend- 
ant St. Paul Mercury Indemnity Co., compensation carrier, to plaintiff, 
injured employee. 

After making the jurisdictional determinations the Industrial Commis- 
sion found the facts set forth below. The North State Pyrophyllite Com- 
pany will be called the defendant. 

Plaintiff at the time of his injury was foreman of the manufacturing 
department of the defendant. As such foreman it was an accepted custom 
and practice on plaintiff’s part, with full knowledge end approval of his 
employer, to return to the plant at any hour after he had finished his 
day’s work to see how the work was going, and to help correct any difh- 
culties found to exist. The defendant always paid him for this extra 
work without question, which was added to his time card the next 
morning. 

On 20 March 1953 he worked the regular day shift, which ended at 
4:00 p.m. He was in good health. About 5:00 p.m. the same dav he 
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returned to the plant to see John Moody, an employee there, who owed 
him $10.00. The 20th of March was pay day. He found Moody crush- 
ing rock. He left, and returned about 6:00 p.m, to see Moody about the 
$10.00. When he returned the second time, he found the chute to the 
crusher choked up. Pyrophyllite rock is fed through the chute into the 
crusher to be ground. Plaintiff immediately began work to help Moody 
unchoke it. The unchoking process is a two-man job, and it is necessary 
to work rapidly to prevent the rock from continuing to pile up in the 
chute. Plaintiff stood on one side of the chute, Moody on the other side, 
and each with a long iron rod proceeded to punch the choked rocks of all 
sizes down the chute. This work required about 30 to 40 minutes of hard 
labor. When the work was done, plaintiff was hot and tired. He walked 
about 25 steps away from the chute, and sat down on a wall, which was 
2 feet high from the side he approached it, and 8 feet high on the other 
side. That he sat on the wall to rest a moment and to see if the machin- 
ery started off right, intending thereafter, when his services to the com- 
pany ended, and there was a lull in the work, to speak to Moody about 
the $10.00. Moody started the machinery, and plaintiff was watching to 
see if the belts were running. The machinery started all right. At that 
moment plaintiff experienced a sensation of “turning blind,” and remem- 
bered nothing thereafter until he regained consciousness in a hospital. 

Plaintiff fell backward from the wall on which he was sitting, and 
landed on a concrete floor 8 feet below, receiving severe and permanent 
injuries, . 

The Commission reached the conclusion that plaintiff sustained an 
injury by accident arising out of and in the course of his employment, and 
awarded compensation, 

On appeal to the Superior Court the award of the Commission was 
upheld. From this latter ruling, the defendants appeal assigning error. 


A.C, Davis for Plaintiff, Appellee. 
Jordan & Wright and Perry C. Henson for Defendants, Appellants. 


Parker, J. The correctness of the award is challenged on the ground 
that the evidence does not support the finding that claimant’s injury arose 
out of and in the course of his employment, G.S. N.C. 97-2(f) ; Lewter 
v. Abercrombie Enterprises, Inc., ante, 399, 82 S.E. 2d 410; Matthews 
v. Carolina Standard Corp., 282 N.C, 229, 60 S.E. 2d 93, 

We have held in the following cases where an employee, while about his 
work, suffers an injury in the ordinary course of employment, the cause 
of which is not explained, but which is a natural and probable result of 
a risk thereof, and the Commission finds from the evidence that the injury 
arose out of the employment, an award will be sustained. Morgan v. 
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Cloth Mulls, 207 N.C. 317, 177 S.E. 165; Maley v. Furniture Co., 214 
N.C. 589, 200 S.E. 488; Robbins v. Hosiery Mills, 920 N.C. 246, 17 S.E. 
2d 20; DeVine v. Steel Co., 227 N.C. 684, 44 S.E. 21 77. “There is sur- 
prisingly little contra authority.” Larson’s Workmen’s Compensation 
Law, Vol. 1, p. 100. 

In the Zorgan case the indications were he slipped on some ice, or 
stumbled over some lumber or a hand truck on an unlighted platform, and 
fell to the frozen ground. In the AMlaley case claimant was seen working 
in front of a running saw with a fresh bleeding place on his arm. In the 
Lobbins case claimant, while reaching up in a rack in the work she was 
doing, fell. In the DeVine case the claimant was required to stand on a 
platform to lower a flag from a flag pole each day. Jie was found uncon- 
scious at the bottom of the flag pole with ropes of the flag pole tangled 
with his body. 

It is settled law that “where an injury cannot fairly be traced to the 
employment as a contributing proximate cause ... it does not arise out 
of the employment.” Bryan v. T. A. Loving Co., 222 N.C. 724, 24 S.E. 
9d 751; Lockey v. Cohen, Goldman & Co., 2138 N.C, 356, 196 S.E, 342; 
Walker v. Wilkins, Inc., 212 N.C, 627, 194 S.E. 89. 

If claimant’s injury did not arise out of and in the course of his em- 
ployment, it is not compensable. Lewter v. Abercrombie Enterprises, 
Inc., supra; Berry v, Furniture Co., 282 N.C, 303, 60 S.E. 2d 97. Both 
are necessary to justify an award. Bell v. Dewey Brothers, Inc., 236 
N.C. 280, 72 S.E. 2d 680; Withers «. Black, 280 N.C. 428, 53 S.E. 2d 668. 

We said in Bell v. Dewey Brothers, Inc., supra: “ ‘Arising out of? 
means arising out of the work the employee is to do, or out of the service 
he is to perform. The risk must be ineidental to the employment. //unt 
v. State, 201 N.C. 707, 161 S.E. 203; Berry v. Furniture Co., 232 N.C. 
303, 60 S.E. 2d 97.” 

Whether an accident arose out of the employment is a mixed question 
of law and fact. Jfatthews v. Carolina Standard Corp., supra; Plem- 
mons v. White’s Service, Inc,, 2138 N.C. 148, 195 S.E. 370. 

The Commission found that claimant ‘walked about 25 steps away 
from the chute and the crusher, and sat down on a wall ...; that he 
sat down on the wall to rest a moment, and to see if the machinery started 
off all right, intending thereafter, when his services to the company had 
ended, and there was a lull which would not interfere with the work, to 
speak to John Moody about the $10.00; that John Moody went to the 
switchboard and started the machinery, and plaintiff was watching the 
belts to see that they were running .. .; that the machinery started and 
at that moment plaintiff experienced a sensation of ‘“surning blind’ which 
is his last remembrance .. .” The Commission further found that at 
the time claimant “fell from the wall, he was still acting in his capacity 
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as foreman, ..., was rendering services to his employer in that ca- 
Peele. wi 

In our opinion, the evidence, most favorably considered for claimant, 
does not support such findings, Claimant returned to the plant twice 
on the evening he was injured, on personal business, to collect from 
Moody $10.00 Moody owed him. Claimant testified: “We started work- 
ing and after we got it unstopped, I went over to a shed and sat down on 
a wall over there. Up until that time, when I went over and sat down, 
I had not said anything to Moody about the money he owed me. We were 
busy fixing to start back up, and I hadn’t mentioned it. I was waiting 
until he had a lull to speak to him about the money, waiting until he had 
a chance. You can feed the crusher a little faster than it will grind. I 
was waiting until we got it running, and he could stop and I could see 
him about it. Well, I sat down there. I was going to see him about the 
money, ves, but I wanted him to get everything running before I started 
talking tohim. I wasn’t going to interfere on company time. As soon as 
he got over his activity there and had a lull and it wouldn’t interfere with 
his work, I was going to ask him about the money.” Claimant further 
testified: “I was watching the belts to see that the belts was running. 
See, each belt was starting and I was watching them, and I come out and 
in a minute or two, not over two minutes I wouldn’t think, and he got 
ip on the pay-loader there and started to feed the thing after everything 
had started up and that’s the last I knowed. It couldn’t have been over 
two or three minutes between the time that I got down off the chute until 
I fell off the wall.” 

Moody, plaintiff’s witness, testified after the chute was unchoked, he 
and claimant stood around a few minutes talking, and saw the material 
was coming through all right. Claimant then walked to the wall, and sat 
down. Moody had been at work half an hour when he heard claimant 
yell; he turned, and saw claimant going over the wall backward. During 
this 30 minutes claimant did no work whatsoever. 

The other witnesses shed no light on these facts. Incidentally, the 
evidence shows claimant worked at the chute around 20 minutes or a little 
over, according to his testimony; 20 to 30 minutes, according to Moody, 
though the Commission found claimant worked 30 to 40 minutes. 

It is true the accident took place on defendant’s premises. It is equally 
true claimant returned to the premises after his day’s work was over on 
his personal business to collect $10.00 John Moody owed him; that the 
chute was unchoked and the machinery was working; and that claimant 
was sitting on the wall so that, in his words, as soon as John Moody “got 
over his activity there and had a lull, and it wouldn’t interfere with his 
work, I was going to ask him about the money.” Whether he had been 
sitting on the wall 2 or 3 minutes or 30 minutes before his fall 1s imma- 
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terial. It would seem that the injury could not be held an accident result- 
ing from a risk incident to his employment. There appears no causal 
relationship between his employment as foreman and the injury he 
received. Bell v. Dewey Brothers, Inc., supra; Matthews v. Carolina 
Standard Corp., supra; Beavers v. Power Co., 205 N.O. 34, 169 S.E. 825, 

It can hardly be said that claimant’s injury arose “out of and in the 
course of his employment,” both of which are necessary to justify an 
award under the Workmen’s Compensation Act. Beavers v. Power Co., 
supra; Hunt v, State, supra. 

In the light of the undisputed evidence, we are constrained to hold that 
claimant was not injured by accident arising out of and in the course of 
his employment. 

Reversed. 


1. 


2. 


CASES 


ARGUED AND DETERMINED 


SUPREME COURT 
NORTH CAROLINA 


FALL TERM, 1954 


BRADLEY PIERCE y. AMERICAN FIDELITY FIRE INSURANCE 
COMPANY, INC. 


(Filed 22 September, 1954.) 


Trial § 22a— 
On motion to nonsuit, plaintiff's evidence is to be considered in the light 


most favorable to him. 


Fraud § 3— 
As a general rule, a mere promissory representation will not support an 


action for fraud. 


4. 


A promissory representation will support an action for fraud if the 
promise is made with no intention to carry it out and the promise consti- 
tutes a misrepresentation of a material fact which induces the promisee to 


act thereon to his injury. 


Insurance § 48% — 


Where the insurer in an automobile collision policy elects to repair the 
damaged automobile, insurer, under the provisions of the contract, is 
bound to repair the automobile and restore it to its former condition, and 
its authorization to the repairman to return the car to insured upon deliv- 
ery by insured of a release, constitutes at least a tacit representation that 


the repairs had been properly made. 


Same——Insured may rescind release for misrepresentations that damage 


to car covered by policy had been repaired. 


Insurer in an automobile collision policy elected to have the damaged 
car repaired, and agreed with insured’s agent that it might be repaired by 
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a certain person, whom insurer’s agent represented to be a reputable re- 
pairman who would make satisfactory repairs. Insured’s evidence tended 
to show that he executed a release which was delivered to the repairman 
by his agent, and that immediately after delivery of the car by the repair- 
nan it was ascertained that the repairs had not been properly made. Held: 
Insurer’s contention that the representations of his agent were solely prom- 
issory and would not support rescission of the release for fraud is unten- 
able, since insurer, irrespective of the representations. of its agent, at least 
tacitly represented that the repairs would satisfactorily be made, which, 
under the evidence, constituted a misrepresentation of material fact which 
induced insured to act in reliance thereon to his injury. 


6. Same— 


Insurer in an automobile collision policy elected to nave the damaged car 
repaired. After notification by insurer that the car was ready for delivery, 
insured’s agent delivered a release to the repairman. was then shown the 
ear ina darkened room, and requested permission to <ry the car out before 
accepting delivery, which request was refused. Held; Under the evidence 
adduced in this case, the delivery of the release befcre request of permis- 
sion to try out the car does not preclude the submission of the issue as to 
whether the release was obtained by fraudulent misrepresentations that 
the car had been properly repaired. 


7. Same: Waiver § 2— 


Insurer in an antomobile collision policy elected =o have the damaged 
ear repaired. After the execution and delivery to the repairman of a 
release, and after insured had taken possession of tha car and ascertained 
that the repairs had not satisfactorily been made, insurer’s agent author- 
ized the return of the car for reinspection and further repairs, if necessary. 
Held: Insurer waived the release, and insured could maintain an action 
against insurer for breach of the insurance contract upon evidence that 
the car had not properly been repaired and tendered to him within a rea- 
sonable time. 


8. Damages § 18a: Appeal and Error § 39f— 


Insurer in an automobile collision policy elected to haye the damaged 
ear repaired. After initial delivery of the car to insured by the repairman, 
additional repairs were made. Instructions that the measure of damages 
would be the difference between the fair market value of the car immedi- 
ately before it was damaged and its fair market value after it was re- 
paired, held not prejudicial as excluding the additicnal repairs from the 
consideration of the jury, it appearing that in other portions of the charge 
the court called the jury’s attention to the additional repairs and to the 
testimony as to the fair market value of the car after all the repairs had 
been made. 


Appear by defendant from Carr, /., April Term, 1954, of Currituck. 

This is a civil action to recover for loss sustained by the plaintiff 
resulting from an automobile collision, bottomed on the facts hereinafter 
set out. 

The defendant, on 31 May, 1951, issued a policy of insurance upon the 
plaintiff’s automobile, a new 1951 Model Deluxe Henry J two-door sedan, 
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which cost $1,593.00, by the terms of which policy the company agreed 
to pay for direct and accidental loss or damage to the automobile sus- 
tained during the policy period as a result of collision or upset, less $50.00. 

On Saturday, 21 May, 1952, while the policy of insurance was in effect, 
the plaintiff’s automobile was badly damaged in a collision. The collision 
was duly and promptly reported to the defendant. 

The defendant elected, as it had a right to do under the terms of its 
policy, to have the automobile repaired in lieu of paying the plaintiff in 
eash for the damages resulting from the collision. The plaintiff alleges 
that he had estimates made by two reputable automobile repair agencies 
on the cost of repairing his car, the low bid being $1,080.00. The defend- 
ant, through its adjuster, considered the estimates too high and took 
possession of the car early in June, 1952. In the meantime, the plaintiff 
had a heart attack and was ill for several months. The defendant, 
through its adjuster, dealt with Mrs. Pierce and requested her permission 
to have the car repaired by Ventura’s Auto Center in Portsmouth, Vir- 
ginia, stating that this concern was cheaper than anybody else. Mrs. 
Pierce testified that she gave her permission after being assured by the 
adjuster that the car would be put in excellent condition and that he 
would guarantee it would be in good shape when she got it back. 

On or about 12 August, 1952, the adjuster mailed to plaintiff a release 
and informed him that it would be necessary to have the release executed 
before a notary public and delivered before he could get his car. Inquiry 
revealed the car had not been repaired and plaintiff refused to execute 
the release until his car was ready for delivery. He was notified on 
13 September, 1952, by the adjuster that his car was ready to be picked 
up. Whereupon, the plaintiff, not being physically able to go to Ports- 
mouth to get the car, executed the release and gave it to his wife, and, 
according to the evidence, instructed her not to deliver it unless the car 
was in good condition. 

According to the testimony of Mrs. Pierce, she was requested by the 
insurance adjuster to deliver the release to Mr. Ventura and did so before 
she saw the car; that she then saw the car which was in a dark room and 
it looked fairly well until she got it outside where she could see it; that 
she requested permission to try it out but she was told by Mr. Ventura 
that she could not do so, that the car was her’s and he was not responsible 
for it any more; that she discovered before she got the car into the street 
that it was not in proper repair; that she tried to put the brakes on and 
found it had no brakes; that she planned to have her daughter and her 
son-in-law ride with her, but when they got in the ear it began to scrape 
and she had to lighten the load in order to drive it; that she had to have 
the car worked on after she left Ventura’s before she could drive it home; 
that she drove it home with great difficulty and later returned it to Ven- 
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tura’s place of business at the suggestion of the adjuster who agreed in 
writing, by letter dated 26 September, 1952, to have the car reinspected 
and to have additional repairs made if necessary. Satisfactory repairs 
were not made and the ear is still in the custody of the defendant or its 
agent. It is conceded, however, by the defendant that the car is still the 
property of the plaintiff. 

The plaintiff offered evidence to the effect that after additional repairs 
were purportedly made by Ventura, the car was not in usable condition; 
that at that time the car had a fair market value of only $300.00 to 
$350.00, and that its fair market value immediately prior to the collision 
was $1,500.00, 

The defendant set up the release executed by the plaintiff as a bar to 
any recovery by plaintiff. The release is in the usual form and purports 
to have been executed in consideration of the payment by the defendant 
to Ventura’s Auto Center of $680.34, less $50.00 wkich was paid by the 
plaintiff, as the “agreed loss and damage” to plaintiff’s automobile. 
Plaintiff in his reply alleges that the execution of the release was pro- 
cured by fraud and misrepresentation. 

Appropriate issues were submitted to the jury and answered to the 
effect that the execution and delivery of the release was obtained by fraud- 
ulent misrepresentation as alleged in the reply; that the defendant had 
breached its contract of insurance as alleged in the complaint, and 
awarded the plaintiff damages in the sum of $1,100.00. The defendant 
appeals, assigning error, 


John H. Hall and LeRoy & Goodwin for appellee. 
UcMullan & Aydletti for appellant. 


Denny, J. The defendant challenges the sufficiency of the plaintiff’s 
evidence to withstand its motion for judgment as of nonsuit interposed 
at the close of plaintiff’s evidence and renewed at the close of all the 
evidence. In our opinion, however, when plaintiff’s evidence is consid- 
ered in the light most favorable to him, as it must be on such motion, it 
is sufficient to carry the case to the jury. Chambers v, Allen, 233 N.C, 
195, 63 S.E. 2d 212; Winfield v, Smith, 230 N.C. 392, 53 S.E. 2d 251; 
Grier v. Phillips, 230 N.C, 672, 55 S.E. 2d 485, 

The defendant excepts and assigns as error the refusal of the trial court 
to comply with its written request to the effect that if the jury believed 
the evidence and the facts to be as testified, to answer the issue with 
respect to fraud and misrepresentation in the procurement of the release 
in favor of the defendant. 

The defendant argues that Mrs. Pierce, agent for the plaintiff, and the 
adjuster, agent for the defendant, agreed that the damaged automobile 
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might be repaired by Ventura and that its agent only advised Mrs. Pierce 
that Ventura was a reputable automobile repair man and would make 
satisfactory repairs. Therefore, it contends that the misrepresentations 
made in its behalf, if any, were only promissory in nature and insufficient 
to support an allegation of fraud, citing Mitchell v. Mitchell, 206 N.C. 
546, 174 S.E. 447. 

The general rule in this respect is to the effect that an unfilled promise 
cannot be made the basis for an action for fraud. Davis v. Davis, 286 
N.C. 208, 72 S.E. 2d 414; Williams v. Williams, 220 N.C. 806, 18 S.E. 2d 
364; Shoffner v. Thompson, 197 N.C. 664, 150 S.E. 195; Pritchard v., 
Dailey, 168 N.C. 330, 84 S.E. 392; 238 Am. Jur., Fraud and Deceit, sec- 
tion 88, page 799, et seg. The rule, however, is otherwise if the promise 
ig made with no intention to carry it out, and such promise constitutes a 
misrepresentation of a material fact and the promisee is induced thereby 
to act upon it to hisinjury. Davis 1, Davis, supra; Williams v. Williams, 
supra; Mitchell v. Mitchell, supra; Trust Co, v. Yelverton, 185 N.O. 314, 
117 S.E, 299. 

In the instant case, the consideration which the plaintiff was to receive 
upon the execution and delivery of the release was not to be in money, but 
in the return of his automobile duly and properly repaired. As stated in 
Blashfield’s Cyclopedia of Automobile Law and Practice, Vol. 6, page 500, 
“. . . where the insurer elects to repair the damaged automobile and rep- 
resents, at least tacitly, that it will place the vehicle in the condition that it 
was in previously, the insured has no choice but to acquiesce, and the orig- 
inal contract of the parties is converted into a new one, under which the 
insurer is bound to repair the automobile and restore it to its former con- 
dition.” The plaintiff’s car, according to the record, has not been so 
restored. The defendant’s evidence establishes the fact conclusively that 
when the plaintiff’s automobile was delivered to his wife on 18 September, 
1952, it had not been repaired as contemplated under the provisions of 
the insurance policy in the event the insurer elected to have the car 
repaired, as 1t did in this case, in leu of payment for the damages result- 
ing from the collision. The adjuster of the defendant not only authorized 
the return of the car, after the execution and delivery of the release, to 
Ventura’s Auto Center for reinspection and additional repairs if neces- 
sary, but his testimony with respect to the condition of the car when 
returned was as follows: “I looked over the car after it was wrecked and 
also after it was returned by Mrs. Pierce following the repairs. It needed 
repairs in several instances. I had several independent agencies give us 
an estimate and two dealers gave us statements that the car was not prop- 
erly repaired and needed additional work.” 

In light of the evidence adduced in the trial below, the fact that Mrs. 
Pierce delivered the release to Mr. Ventura before requesting permission 
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to try out the car would not, in view of his immediate refusal to permit 
the car to be tried out, warrant a refusal on the part of the court to submit 
the issue as to misrepresentation and fraud in its procurement. Even so, 
in our opinion, the defendant waived the provisions of the release by. 
authorizing the return of the car for reinspection and further repairs, 
if necessary, and we so hold. Therefore, the plaintiff had a right to main- 
tain an action for damages against the defendant for breach of the insur- 
ance contract when the car was not properly repaired and tendered to him 
within a reasonable trme. Hence, the finding to the effect that the execu- 
tion and delivery of the release was obtained by fraud and misrepresenta- 
tion becomes immaterial, and the assignment of error in respect thereto 
is overruled. 

Assignments of error Nos. 4, 5, 6, and 7 are based on exceptions to the 
charge with respect to damages. The challenged portions of the charge 
are to the effect that the plaintiff is entitled to recover, if he 1s entitled 
to recover at all, the difference in the fair market value of the automobile 
immediately before it was damaged in the collision, and the fair market 
value after it was repaired at Ventura’s place of business for the price 
paid by the insurance company, plus $50.00 paid by the plaintiff. 

The defendant contends that this charge was not sufficient to include 
the additional repairs made to the automobile after it was returned to 
Ventura’s place of business. We do not concur in this view, in hght of 
the only evidence as to the fair market value of the car after the collision, 
which was that of M.S. Cridlin, the operator of an automobile repair 
shop, paint shop, and an agency for the sale of Kaiser-Frazer cars includ- 
ing Henry J, in Elizabeth City, North Carolina. This witness testified 
that the fair market value of plaintiff’s car immediately prior to the 
collision was $1,500.00; that at the time of the collision a new 1951 
Henry J automobile would have cost a little over $1,800.00; that he 
inspected the plaintiff’s car three days after the collision and that it had 
a fair market value of $150.00 as junk; that he went to Ventura’s place 
of business in Portsmouth, Virginia, which appearec. to be a junk yard, 
and inspected plaintiff’s car after the additional repairs had purportedly 
been made; that the car was still not in proper repair and had a fair 
market value of only $300.00 to $350.00, The court called the jurors’ 
attention to this evidence and pointed out that Mr. Cridlin testified that 
after the car had been repaired twice at Ventura’s place it had a fair 
market value of around $350.00. Consequently, we do not think any 
prejudicial error that would warrant a new trial has been made to appear. 
Barton v. Farmers Insurance Exchange (Mo. App.', 255 S.W. 2d 451. 
Hence, in law, we find 

No error. 
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VIRGINIA 8. GROOME vy. MRS. R. L. (FRANCES M.) LEATHERWOOD. 
(Filed 22 September, 1954.) 


1. Executors and Administrators § 26— 


The discharge of an administratrix by the probate court having jurisdic- 
tion raises a presumption that the administratrix has complied with every 
prerequisite to a valid discharge. 


2. Same: Judgments § 25— 


Ordinarily, a decree of a probate court having jurisdiction is not subject 
to collateral attack. 


3. Executors and Administrators § 27: Courts § 14—Party may not main- 
tain action in this State challenging decree of foreign probate court. 
Plaintiff's father died in another State leaving real and personal prop- 
erty therein. Plaintiff alleged that defendant administratrix, acting under 
paper writings purporting to be the last will and testament of plaintiff’s 
father. settled the estate and was discharged by the probate court of such 
state, but that plaintiff was born subsequent to the execution of said paper 
writings, and therefore. under the laws of such other state, was entitled 
to a part of the proceeds of the sale of the real estate and a part of the 
personal property of the estate. Plaintiff asked for an accounting by 
defendant administratrix. Held: The relief sought involves a challenge to 
the correctness of the official acts of the administratrix and the order of 
discharge of the probate court, and demurrer to the jurisdiction of our 
court was properly sustained. ‘The allegations were insufficient to charge 
that the administratrix brought funds of the estate into this State and 
here wrongfully converted such funds to her own use so as to entitle 
plaintiff to an accounting in a court of equity on the grounds of a personal 
trust. 


Appear by plaintiff from Sil, J., March Term, 1954, of Swary. 

Plaintiff, a resident of Guilford County, North Carolina, instituted 
this action on 8 July, 1952, in the Superior Court of Swain County, 
asking for an accounting by the defendant, her mother, a resident of the 
latter county, In connection with the administration of the estate of 
plaintiff’s deceased father. 

The sum and substance of the pertinent allegations in the complaint 
are set forth in the numbered paragraphs below. 

1. That her father died on or about the ...... day of May, 1919, a resi- 
dent of Mercer County, West Virginia; that on 15 May, 1919, two paper 
writings purporting to be the last will and testament of plaintiff’s father, 
Charles Stump, were admitted to probate in the office of the Clerk of 
Court in Mercer County at Princeton, West Virginia; that the defendant, 
Frances M. Stump (now Mrs, R. L. Leatherwood), qualified as the admin- 
istratrix of the estate of Charles Stump, deceased. 
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2. One of the probated paper writings was dated 30 March, 1917, and 
purported to devise to the defendant a one-half interest in certain real 
estate, situate near Bluestone Junction, in Mercer County, West Virginia. 
The defendant already owned the other one-half interest in this property. 
This instrument directed that all the rest and residue of the decedent’s 
estate, both real and personal, should be distribuied according to the 
general laws of descent and distribution as might be applicable at the 
time of his death, and expressly charged the residuum of his estate with 
the payment of his debts. 

3. That the other paper writing admitted to probate was dated 19 
November, 1917, and purported to devise to the defendant the testator’s 
undivided one-half interest in Lot No. 9, Section D, of the John Walters 
Addition to the City of Bluefield, West Virginia. The defendant also 
owned the other one-half interest in this property. No other bequest or 
devise was contained in this instrument. 

4, That plaintiff, Virginia 8. Groome, was born 13 December, 1917. 

5. That on 5 December, 1919, the defendant sold the tract of land 
devised in the paper writing dated 80 March, 1917, for a consideration 
of $8,000.00, and executed and delivered a deed purporting to convey a 
fee simple title thereto, when in fact the plaintiff, a minor child, owned a 
one-half undivided interest therein subject to the defendant’s right of 
dower. 

6. That on 14 February, 1920, the defendant sold the tract of land 
referred to in the paper writing dated 19 Novembex, 1917, for a consid- 
eration of $8,750.00, and executed and delivered « deed purporting to 
convey a fee simple title therein, when in fact the plaintiff, a minor child, 
owned a one-fourth undivided interest therein. 

7. That on 24 April, 1920, the defendant, as administratrix of the 
estate of Charles Stump, deceased, filed her final report as such adminis- 
tratrix and was discharged; that there were a number of notes and a 
$100.00 Liberty Bond listed among the intangible assets of the estate of 
Charles Stump, totaling $2,955.64, for which no accounting was given 
by the administratrix; that the administratrix, the defendant in this 
action, reported to the probate court that she had advanced $5,417.13 in 
the settlement of the estate of her intestate, and that this advance was 
made from the proceeds obtained by the sale of real estate devised to her 
by Charles Stump, deceased. 

8. That the defendant wrongfully sold and disposed of the real prop- 
erty referred to in the above paper writings, and has failed and refused 
to account to the plaintiff for plaintiff’s distributive share therein and 
still refuses to account therefor. 

9, Plaintiff alleges that as an after-born child, she is entitled to recover 
$2,800.40 of the proceeds derived from the first sae of real estate, and 
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$2,187.50 of the proceeds derived from the sale of the second tract, a total 
of $4,987.90, and in addition thereto she prays for an accounting by the 
defendant for the personal property belonging to the estate of Charles 
Stump, deceased, 

10. That the plaintiff did not learn of her inheritance until Sunday 
following the 4th of July, 1949, or of its value until August, 1949. 

The defendant demurred to the complaint on two grounds, the sub- 
stance of which is as follows: 

1. That this court has no jurisdiction of the subject of the action, in 
that 1t appears upon the face of the complaint that the plaintiff bottoms 
her cause of action upon matters pertaining to the administration and 
settlement of the estate of her father in Mercer County, West Virginia, 
and that the defendant, as administratrix of such estate, filed her final 
account and was discharged on 24 April, 1920; and that this court has no 
jurisdiction to entertain a collateral attack upon such proceedings. 

2. That the plaintiff does not allege facts sufficient to state a cause of 
action, in that it does not appear in the complaint that the defendant 
conveyed or passed title to anv property, in the name of or on behalf of 
the plaintiff, or that the defendant received any money for or on behalf 
of the plaintiff that has not been accounted for; and it nowhere appears 
in the complaint that the defendant has divested the plaintiff of title to 
any of her property. The demurrer was sustained and the plaintiff 
appeals, assigning error. 


Howerton & Howerton for appellant. 
Edwards & Leatherwood for appellee. 


Denny, J. Apparently the plaintiff did inherit an interest in the 
estate of her father, Charles Stump, deceased, the extent of which was 
determinable by the laws of descent and distribution in effect in the State 
of West Virginia at the time of her father’s death. West Virginia Code 
of 1943, section 4059 (1) and 4060 (2). Whether she still has a right to 
assert her claim to such inheritance in that State is not presented on this 
appeal, and if it were, we would be without jurisdiction to adjudicate 
the matter. 

The question presented for determination on this record is whether on 
the facts alleged the plaintiff is entitled to an order requiring an account- 
ing by the defendant in this jurisdiction with respect to her acts as 
administratrix of the estate of Charles Stump, deceased, including an 
accounting of the proceeds realized from the sales of the real estate in 
which the plaintiff alleges she had an interest and to obtain a judgment 
for any sum that such an accounting might disclose to be due the plaintiff 
as an heir and distributee of Charles Stump, deceased, according to the 
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applicable laws of West Virginia. We do not think the facts alleged are 
sufficient to give the courts of this State jurisdict.on over the subject 
matter of the purported cause of action, or to authorize them to grant 
the relief sought. 

It would seem impossible to give the plaintiff the relief she seeks with- 
out challenging the correctness of the defendant’s off.cial acts and reports 
as administratrix of the estate of Charles Stump, deceased. This is not 
the proper jurisdiction for that purpose. The complaint discloses that 
the defendant reported to the probate court that she used $5,471.18 of the 
proceeds from the sale of the lands in controversy to pay the debts of the 
estate. The probate court may have taken the advance of that sum of 
money into consideration in connection with its failure to require an 
accounting of the personal property belonging to the estate, the value of 
which, the plaintiff alleges, was only $2,955.64. Moreover, the defendant, 
as widow of Charles Stump, deceased, also had an interest in the personal 
property of the estate as a distributee. See Laws o- Descent and Distri- 
bution, West Virginia Code of 1943, section 4089 (b). In any event, 
according to the allegations of the complaint, the defendant filed her final 
account as administratrix of the estate of Charles ‘stump, deceased, and 
was discharged on 24 April, 1929. There is a presumption that she com- 
plied with every prerequisite to a valid discharge. 21 Am. Jur., Execu- 
tors and Administrators, section 170, page 467. 

Ordinarily, the deerces of probate courts, when acting within the scope 
of their powers, will be considered and dealt with as orders and decrees 
of courts of general jurisdiction, and where such courts had jurisdiction 
over the subject matter of the inquiry, such orders and decrees are not 
subject to collateral attack. Fann v. R. R., 155 N.C, 186, 71 S.E. 81; 
Starnes v. Thompson, 173 N.C. 466, 92 S.E. 259; Reynolds v. Cotton 
Mills, 177 N.C. 412, 99 S.E. 240; Hdwards v. White, 180 N.C. 55, 103 
S.E. 901; Hines v. Foundation Co., 196 N.C. 322, 145 S.E. 612; Dees’ 
Adm’r, v. Dees’ Hxecutor, 249 Ky. 650, 61 S.W. 2d 301; Foster v, Wright 
(Mo. App.), 187 S.W. 2d 974; Schmidt v. Hicks, 28 Ohio App. 418, 162 
N.E. 762; [n re Anderson's Estate, 157 Ore. 365, 71 P. 2d 1013; Schouler 
on Wills, Executors and Administrators (6th Ed.), Vol. 4, section 3442, 
page 2771; 49 C.J.S., Judgments, section 425 (d), page 842. Cf. Sim- 
mons v, Simmons, 85 W. Va. 25, 100 S.E. 743. 

It is said in Tate v. Norton, 94 U.S, 746, 24 L. Ed. 222, “The accounts 
of an administrator settled by the probate court zannot be collaterally 
attacked or questioned. They are conclusive, unless impeached for fraud 
or mistake in a direct proceeding inequity, instituted for that purpose.” 

Tt is likewise stated in 31 Am, Jur., Judgments, section 572, page 173: 
“Judgments rendered by probate courts of sister states within the sphere 
of their jurisdiction have also been regarded as binding upon the courts 
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of the several states. This rule has been applied in the case of a decree 
granting letters testamentary or of administration, or settling the ac- 
counts of an administrator or executor.” Simmons v. Saul, 188 U.S. 439, 
34 L. Ed. 1054, 

It is true that ordinarily where a foreign executor or administrator 
comes within the jurisdiction of the courts of another state, bringing with 
him funds or property of the trust estate, and wrongfully converts such 
funds or property to his own use, he may be sued, not in his official ca- 
pacity, but on the grounds of a personal trust which, under certain cir- 
cumstances, may make him liable to account to a court of equity. 21 Am. 
Jur., Executors and Administrators, section 893, page 871, et seq. 

The allegations in the complaint under consideration, however, are not 
sufficient to support such an action. Hence, the ruling of the court below 
will be upheld. 

Affirmed. 


JOHN H. BURTON ann EFARL BURTON, REPRESENTING THE CITIZENS AND 
TAXPAYERS OF THE CITY OF REIDSVILLE, anp SucH OTHER TAXPAYERS 
AS SHALL ASK TO BE MAvE PArTIEs To THIS ACTION, PLAINTIFFS; J. W. 
AMOS, MRS. C. E. WARNER anp CLAUDE S. BURTON, ApDITIoNAL 
PARTIES PLAINTIFF; AND PARTIES WHO Havié REQUESTED TO BE Mabe ADDI- 
TIONAL PARTIES PLAINTIFF: MR. AND MRS. J. W. MORICLE; MR. AND 
MRS. JOHN BUSICK; MR. AND MRS. JAMES WILSON; MRS. BER- 
THA COLLINS; MR. AND MRS. HERBERT FORD; MR. AND MRS. 
WALTER CHANEY; MR. AND MRS. W. L, COLEMAN; MR. AND MRS. 
LEE SOMERS; MR. AND MRS. lL. G. STANLEY; MR. AND MRS. LON- 
NIE BROWN; MR. AND MRS. LEWIS GOLDEN; MR. AND MRS. NUMA 
ROBERTSON; MR. AND MRS. H. P. HALL; MISS ADA BOWES; MR. 
AND MRS. E. V. BOSWELL; MR. AND MRS. W. D. STANLEY; MR. 
ROBERT L. STANLEY; MR. T. L. GARDNER; MR. P. M. WARE; MR. 
AND MRS. HENRY DOSS; MRS. ROBERT CRADDOCK; MR. AND 
MRS. CLARENCE MOORE; MRS. ANNIE ALLINGTON ; MR. AND MRS. 
HERMAN HAZLIP; MR. MELVIN MORICLE; MR. AND MRS. R. G. 
FAIRCLOTH anp MRS. A. Z. HOOPER, HEREIN DESIGNATED AS ADVERSE 
PARTIES PLAINTIFF, v. THE CITY OF REIDSVILLE; GEORGE 
HUNT, JAMES L. THOMPSON, SR., W. B. PIPKIN, CLYDE COBB anp 
WILLIAM C. SPRINGS In THEIR CAPACITY AS MEMBERS OF THE CITY 
COUNCIL OF THE CITY OF REIDSVILLE AND ALSO IN THEIR CAPACITY AS 
INDIVIDUALS. 

(Filed 22 September. 1954.) 

1. Parties § 1— 

While it is not necessary that all parties plaintiff have the identity of 
interest required by the common law, it is necessary under the code that 
the interests of parties plaintiff be consistent. G.S. 1-68, G.S. 1-70. 


19-240 
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2. Parties § 10b— 


Interveners must ordinarily come into the case as it exists, and when 
they expressly deny all material allegations of the complaint and attempt 
to assert claims wholly antagonistic to those asserted by original plaintiffs, 
such interveners, even if properly joined as additional parties, may not 
be made additional parties plaintiff. 


3. Appeal and Error § 1— 


The Supreme Court will not decide questions on appeal which have not 
been adjudicated in the court below. 


4, Pleadings § 28— 


A motion for judgment on the pleadings is in effect a challenge to the 
sufficiency of the pleading, admitting the truth of all its well-pleaded facts 
and the untruth of movant’s own allegations in so far as they are contro- 
verted thereby, and the motion should be denied if the pleading challenged 
is good in any respect or to any extent. 


5. Same: Municipal Corporations § 7a: Public Officers § 9—Complaint 
held to allege abuse of discretion by city officials. 


This action was instituted to enjoin a municipality from destroying 
certain apartment buildings belonging to the city and situate on land 
leased by it. The complaint alleged that the apartments are of solid 
construction, are not injurious to life, health, or mcrals, do not constitute 
a slum condition or a fire hazard, violated no zoning regulations, and that 
the city council had been offered substantial consideration for the build- 
ings. but had refused to negotiate or consider the sale or any disposition 
of the property other than its destruction. Held: The facts alleged are 
sufficient predicate for plaintiffs’ assertion that the order of the city council 
to destroy the apartments constituted an arbitrary abuse of discretion, 
and it was error for the court to sustain the municipality’s motion for 
judgment on the pleadings. 


Apprat by original plaintiffs from Phillips, J., a; 7 June, 1954, Civil 
Term of RockinaHam. 

Civil action instituted by taxpayers to enjoin the City of Reidsville 
from destroying three low-cost apartment buildings belonging to the 
Oity, heard below at pre-trial conference and disposed of by judgment on 
the pleadings. 

The buildings are located on Thomas Street. They were erected in 
1946 under the auspices of the Federal Public Housing Authority on 
land leased from the Burton plaintiffs for the purpose of relieving the 
housing shortage and to provide homes for returning war veterans, The 
buildings contain eighteen dwelling units. In December, 1949, at the 
City’s request and pursuant to Act of Congress, the United States Goy- 
ernment conveyed to the City of Reidsville, without monetary considera- 
tion, all right, title and interest in the buildings, and thereafter and until 
1954 the City operated the apartments as a rental project and collected 
and retained the net rents. The original lease made by the Burton land- 
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owners expired 30 April, 1948. Thereafter the lease was renewed from 
year to year, with the last renewal expiring 30 April, 1954. Before 
securing the last yearly extension the City tried but failed to purchase 
from the Burton plaintiffs the land on which the buildings are situate. 
Each of the leases contained a provision which permitted removal of the 
buildings during the term or within a reasonable, or a designated, time 
after expiration, 

The City Council decided to discontinue the rental project and at its 
meeting held 11 February, 1954, adopted a resolution directing that the 
tenants be notified to vacate the premises by 1 May, 1954. Following this, 
the Burton plaintiffs entered negotiations with the City Council looking 
toward a continuation of the rental project. 

By written memorandum dated 7 April, 1954, the Burtons submitted 
to the City Council a series of proposals by which they offered: (1) to 
lease the lands on which the buildings are situate to the City for a term 
of two years upon the same conditions contained in the then current lease, 
provided the City agree to continue to operate the apartment project 
during the term; or (2) pay one-half the costs of improving the build- 
ings, provided the City take a lease for an additional term of six years, 
or longer, and agree to continue the apartment project during the term; 
or (8) bid a minimum of $7,500 for the purchase of the buildings at 
public auction and make improvements which would correspond with 
those made by the City on similar apartments on Wray Street, where the 
City owned both land and buildings, provided the Burton’s not be required 
to sell the land on which the Thomas Street buildings are situate; or 
(4) sell at public auction the lands upon which the buildings are situate, 
provided the City at the same time offer the buildings for sale at public 
auction and agree upon a reasonable apportionment of the moneys derived 
from the joint sale, and provided further that the Burtons not be required 
to bid any specified amount at the sale; or (5) consider any counter offer 
made by the City. 

All the offers were rejected by the City without counter offer, and by 
resolution adopted 18 April, 1954, the Council ordered that the housing 
project “be closed” and the buildings “torn down.” This order was predi- 
cated upon findings of fact made by the City Council and embodied in 
the resolution to the effect that (1) the housing emergency was over; (2) 
that there was no longer a housing shortage in the City of Reidsville re- 
quiring the use of temporary apartment units; (3) and that the Thomas 
Street apartments having been “constructed in temporary and substand- 
ard manner, will create a slum area in the City and endanger or injure 
the health, safety and welfare of the citizens of Reidsville.” 

On 24 April, 1954, the original plaintiffs instituted this action, the 
allegations of their complaint, as supplemented by later amendments, 
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being in substance: That the apartment buildings sought to be destroyed 
by the City are constructed of sound, substantial materials. They are 
not injurious or dangerous to life, health or morals. They do not con- 
stitute a slum condition. ‘They are not a fire hazard. They violate no 
zoning regulation, The City Council has been offered and is able to 
receive a substantial consideration for the property out refuses to nego- 
tiate or consider the sale or any disposition of the property other than its 
destruction. It is further alleged that under the existing facts (1) the 
proposed and intended destruction of the buildings is unlawful and beyond 
the scope of municipal authority, and (2) that in any event the order of 
the City Council to destroy the apartments constitutes an arbitrary abuse 
of discretion. 

On 24 April, 1954, Judge Leo Carr, Resident Judge of the Tenth 
Judicial District, granted a temporary order restraiaing the demolition 
of the buildings. 

On 19 May, 1954, J. W. Amos, Mrs. C. E. Warren and Claude S. 
Burton were made additional parties plaintiff by order of the Clerk and 
by proper pleading came in and adopted the allegaticns of the complaint 
of the original plaintiffs. 

On 26 May, 1954, the defendants filed answer admitting that the build- 
ings had been ordered torn down, denying that the action of the City 
Council was an abuse of legislative authority or discretion, and alleging 
in substance the facts found by the City Council in support of its resolu- 
tion of 18 April, 1954, ordering the destruction of the buildings. 

On 7 June, 1954, by ex parte order of the Clerk, J. W. Moricle and 
44 others were joined as additional partics plaintiff and designated as 
“adverse parties plaintiff.” These parties filed answer denying the mate- 
rial allegations of the complaint, admitting the allegations of the defend- 
ants’ answer, and further alleging, among other things, that they, the 
adverse parties plaintiff, are the owners of real estate located in the same 
vicinity as the apartment buildings and that if the buildings are not torn 
down a slum area will be created which will be detrimental to the general 
health, safety and welfare of the citizens of Reidsville at large and more 
particularly of those persons residing in the immediate community. 

The original plaintiffs moved the court (1) that the names of the 
adverse parties plaintiff be stricken from the title of the cause and that 
their pleading bé removed from the file: or (2) tha; if the court be of 
the opinion these parties are proper parties to the action, then and in that 
event that the court order them joined as additional parties defendant. 

The motion was heard and denied in tofo by Judge Phillips on 9 June, 
1954. Also, on that day the case was disposed of after pre-trial confer- 
ence by the entry of judgment on the pleadings dissolving the restraining 
order and dismissing the action. 
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From the order so entered the plaintiffs appealed. The appeal entries 
direct that the restraining order be continued in effect pending the appeal. 


Julius J. Gwyn for plaintiffs, appellants, 
Jule McMichael and Claude S, Scurry for defendants, appellees. 
Sharp & Robinson for adverse parties plaintiff, appellees, 


Jounxsox, J. In order to justify joinder of parties plaintiff the inter- 
ests of the plaintiffs must be consistent. True, the unity or identity of 
interest required at common law is not necessary under the Code (GS. 
1-68, 1-70; Walson v. Motor Lines, 207 N.C. 263, 176 S.E. 750), but two 
or more plaintiffs representing opposing interests with reference to the 
main purpose of the action may not be joined. Osborne v. Canton, 219 
N.C. 139, 18 S.E. 2d 265; McIntosh, N. C. Practice and Procedure, 
Sec. 228, p. 212; 89 Am, Jur., Parties, Sec. 29, p. 892; Hallett v. Moore, 
982 Mass. 880, 185 N.E. 474, 91 A.L.R. 572. Moreover, an intervener 
as a party plaintiff in a taxpayer’s action ordinarily must come into the 
case as it exists and conform to the pleadings as he finds them. See 39 
Am. Jur., Parties, Sec. 79. 

The plaintiff J. W. Moricle and those similarly situated have come 
into the case, and by their pleading have expressly denied all material 
allegations of the complaint and attempted to assert claims wholly antago- 
nistic to those alleged by the original plaintiffs, Manifestly, the court 
below erred in permitting these adverse parties to remain in the action as 
plaintiffs. The question whether they may be joined as defendants not 
having been ruled on below is not presented for review. This Court will 
not decide questions on appeal which have not been adjudicated in the 
court below. Bank v, Caudle, 239 N.C. 270, 79 S.E. 2d 723; Perry v. 
Doub, 238 N.C, 233, 77 S.E. 2d 711. 

Next we come to the question whether the court below erred in allowing 
the defendants’ motion for judgment on the pleadings. These principles 
of law come into focus: 

A motion for judgment on the pleadings is in effect a demurrer to the 
challenged pleading and admits the truth of all well-pleaded facts in the 
pleading and the untruth of the movant’s own allegations in so far as they 
are controverted by the pleading of the adversary. McGee v. Ledford, 
238 N.C, 269, 77 S.E. 2d 688; Hrickson v. Starling, 235 N.C, 648, 71 8.5. 
2d 38-4. See also Dobias v. White, 239 N.C. 409, 80 S.E. 2d 23. More- 
over, if good in any respect or to any extent, a plea will not be overthrown 
by motion for judgment on the pleadings. Hrickson v. Starling, supra. 
See also Byers v. Byers, 223 N.C. 85, 25 S.E. 2d 466; Perry v. Doub, 
supra, 
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The complaint, when liberally construed in favor of the pleader, as is 
the rule on demurrer or motion for judgment on tke pleadings, is suffi- 
cient to allege abuse of discretion on the part of the governing board of 
the City of Reidsville in ordering the destruction of the apartment build- 
ings. This suffices to overthrow the motion for judgment on the pleadings 
and entitles the plaintiffs to be heard on the questions of fact raised by the 
pleadings. See In re Housing Authority, 235 N.C. 463, 70 S.E. 2d 500. 
The judgment was erroneously entered and will be set aside. It is so 
ordered. 

Error. 


LOUIS TWIFORD v. MARVIN A. WATERFIELD, EXxrcuror oF THE ESTATE 
oF MRS. MARTHA PARKER. 


(Filed 22 September, 1954.) 


1. Executors and Administrators § 15d— 


The rule that where a person renders services to another which are 
knowingly and voluntarily accepted, the law presumes that such Services 
are given and received in anticipation of payment, is subject to the quali- 
fication that the circumnstances must be such as to warrant the inference 
that at the time the services were rendered payment was intended on the 
one hand and expected on the other. 


Services performed by one member of a family for another within the 
unity of the family rule are presumed to have been rendered in obedience 
to a moral obligation and without expectation of co:npensation. 


3. Same— 


Plaintiff’s evidence tended to show that he rendered personal services 
to his foster mother during her last illness, and that his foster mother 
stated that he had looked after her and that she wanted to look after him 
when she died. Held: The failure of the court to apply the law to the 
evidence favorable to defendant by charging that no recovery could be had 
if the services were rendered by plaintiff in discharge of a moral obligation 
in return for services the foster mother and her husband had rendered 
plaintiff during his childhood and youth, is error. 


4, Same— 


The court’s instruction that where services are rendered for one person 
by another, which are knowingly and voluntarily accepted, without more, 
the law presumes that the services are given and received in expectation 
of payment, must be held for error upon exceptions duly taken in failing 
to qualify the rule with the limitation that at the time the services were 
rendered payment must have been intended on the one hand and expected 
on the other hand. 
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. AppEeaL by defendant from Carr, J., March Term 1954, Currituck. 
New trial. 

Civil action to recover compensation for services rendered defendant’s 
testatrix. 

Defendant’s testatrix and her husband had no children. They took 
plaintiff into their home when he was six or seven years of age and reared 
him as a foster son. He lived in the home until he was about twenty- 
seven years of age. He then married and moved on his farm, which is 
across the road from the homeplace of defendant’s testatrix, where he 
lived until a few years ago when he moved to a house about one-half 
mile away. 

Defendant’s testatrix died 29 March 1951. During the last several 
years of her life she was in 11] health and had to take insulin. Plaintiff 
offered evidence tending to show that during the years of her illness until 
about six months before her death he gave her the insulin shots, stayed 
in her home at night more than half the time, and never let her stay at 
home alone overnight. If no one was with her he would spend the night 
in her home. He provided her with food, prepared her breakfasts, cut 
and carried in fire wood, built her fires, and generally did those things 
which were necessary to make her comfortable during the day while he 
was away, and made himself the man of the household, performing all 
the chores that a man in that position would perform. 

There was also evidence that the deceased made statements to the effect 
that plaintiff looked out for her and stayed with her when she was by 
herself, and “when she died she wanted to look out for him then.” 

The defendant offered evidence tending to show that the deceased lived 
with other people and out of the State during most of the last three years 
of her life and would return to her home only occasionally and for very 
short periods of time, and that she was cared for by others than plaintiff. 

The court limited any recovery to services rendered during the three 
years next preceding the institution of this action, not counting the nine 
days which elapsed between the death of the testatrix and the qualification 
of her executor. 

Issues were submitted to and answered by the jury as follows: 

“1, Is the defendant indebted to the plaintiff? Answer: Yes. 

“2. If so, in what amount? Answer: $2500.00.” 

The court entered judgment on the verdict and defendant excepted and 
appealed. 


Frank B. Aycock, Jr.,and Worth & Horner for plaintiff appellee. 
John H, Hall for defendant appellant. 


584 IN THE SUPREME COURT. [240 


TWIFORD Vv. WATERFIELD. 


Barnuiuy, C. J. The ruling of the court below fixing the beginning 
date of the three-year statute of limitations, which statute was duly 
pleaded, was favorable to the defendant, and plaintiff did not except or 
appeal. Hence we need not discuss that feature of the case. 

The court charged the jury in part as follows: (1) “The Court in- 
structs you that where services are rendered by one person for another, 
which are knowingly and voluntarily accepted, without more the law pre- 
sumes that such services are given and received in expectation of being 
paid for and will imply a promise to pay what they are reasonably worth 
(italies supplied); and (2) “If the piaintiff has satisfied you from this 
evidence and by its greater weight that he did render any services to 
Mrs. Parker between the 14th day of June, 1949, and the time of her 
death, which were knowingly and voluntarily accepted by her, and that 
they were of some value, and that he is entitled to some compensation for 
said services, it would be your duty to answer that first issue YEs . . .” 

The defendant excepted to the foregoing excerpts from the charge and 
assigns same as error. He also excepts “in that the Court failed to allude 
to facts and circumstances whereby any presumption to pay may be 
rebutted and no legal obligation to pay arises, as where the services were 
rendered as a pure gratuity, or simply in discharge of a moral obligation; 
and the Court failed to declare and explain the law arising on the evidence 
whereby the relation of the parties might be found by the jury to be such 
as to rebut any presumption to pay or impled premise to pay on the 
part of defendant’s testatrix.” 

The excerpts from the charge of the court above quoted find sanction 
in the decisions of this Court. Hauser v. Sain, 74 N.C. 552; Winkler 
v. Killian, 141 N.C. 575; Ray v. Robinson, 216 N.C. 430, 5 S.E. 2d 127; 
Grady v. Faison, 224 N.C, 567, 31 S.E. 2d 760; Stewart v, Wyrick, 228 
N.C, 429, 45 S.E, 2d 764. In fact, the excerpt numbered (1) is almost 
in the exact language used in the Wyrick case. 

Unless proper emphasis is given the italicized wo:rds “without more,” 
the rule is too broad and comprehensive. Indeed, seldom, if ever, does 
a case arise in which nothing more than the rendition of some service of 
value which is knowingly and voluntarily received is made to appear. 

While, as heretofore stated, this Court has quoted the rule with ap- 
proval, we have no case, so far as we have ascertained, in which the deci- 
sion was made to rest squarely on the rule, without limitation. Instead, 
in every opinion in which reference is made to the rule, the Court has 
proceeded to discuss the limitations pertinent to the facts involved in the 
particular case under consideration. So then, when we examine all of 
our decisions in cases where the plaintiff was seeking to recover for 
services rendered under an implied promise by the recipient to pay there- 
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for, we find that there are material and substantial qualifications of the 
rule which have never been incorporated in the rule itself, 

The circumstances must be such as to warrant the inference that the 
services were rendered and received with the mutual understanding that 
they were to be paid for. “The quantum merutt must rest upon an im- 
plied contract.” Lindley v. Frazier, 231 N.C. 44, 55 S.E, 2d 815. It 
must be made to appear that at the time the services were rendered, pay- 
ment was intended on the one hand and expected on the other. Brown v. 
Wallrams, 196 N.C, 247, 145 S.E, 233; Francis v. Francis, 228 N.C. 401, 
26 S.E. 2d 907. The plaintiff must show by the greater weight of the 
evidence that both parties, at the time the labor was done or the services 
were rendered, contemplated and intended that pecuniary recompense 
should be made for the same. Young v. Herman, 97 N.C. 280; Staley 
v. Lowe, 197 N.C, 2438, 148 S.E. 240; Lindley v. Frazier, supra; Lowrte 
v. Oxendine, 153 N.C. 267, 69 S.E. 131, 

Services performed by one member of a family for another within the 
unity of the family rule are presumed to have been rendered in obedience 
to a moral obligation and without expectation of compensation. Francis 
v. Francis, supra. 

Where a party has voluntarily done an act or rendered a service, and 
there was no intention at the time that he should charge therefor or under- 
standing that the other should pay, he will not be permitted to recover, 
for that which was intended originally as a gratuity cannot subsequently 
be turned into a charge. The law cannot imply a promise contrary to the 
intention of the parties. Wood v. Lewis, 167 S.W. 666. 

While proof that services of value were rendered and voluntarily 
recelved raises a presumption or will support the inference that compen- 
sation was contemplated by the parties, the presumption is rebuttable, 
and it is always a question for the jury to find whether there was or was 
not a promise, express or implied, to pay therefor, and it should judge 
from the facts and circumstances under which the services were rendered 
that it was in the contemplation of the parties that the services were to 
be gratuitous or compensated, and the relation of the parties is one of the 
circumstances to be considered. Williams v. Barnes, 14 N.C. 348, If 
the services were rendered as a pure gratuity or in discharge of a moral 
obligation, no promise to pay is implied and no presumption of such 
promise arises. Young v. flerman, supra. 

It follows that the court erred in applying the pertinent rule in its 
most general terms without limitation and then failing to apply the law 
to the evidence favorable to the defendant. It should have instructed 
the jury that if, upon a consideration of all the testimony, it should find 
that plaintiff performed the services which are the gravamen of his action 
without expectation of compensation or in return for the services the 
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deceased and her husband had rendered him during his childhood, youth, 
and young manhood, or, if, upon a consideration of all the evidence, it 
should find that plaintiff had failed to prove by the greater weight of the 
evidence that the services in question were rendered and received with 
the mutual understanding that they were to be paid for or that they were 
performed by plaintiff with the expectation of compensation and were 
knowingly accepted by the deceased under circums‘ances calculated to 
put a reasonable person on notice that the services were not gratuitous, 
it should answer the first issue in the negative. Lindley v. Frazier, supra; 
Lowrie v. Oxendine, supra; Anno, 54 A.L.R. 548. 

While there is ample evidence in the record to sustain a verdict for the 
plaintiff, the failure of the court in its charge to apply the law to the 
evidence favorable to the defendant entitles the defendant to a 

New trial. 


In rE BATTERY KING MANUFACTURING COMPANY, INCORPORATED. 


(Filed 22 September, 1954.) 
1. Setoffs § 1— 


Setoff operates as payment only when there are reziprocal demands, and 
may be invoked only where there is mutuality of parties and of demands. 


2. Same: Assignments § 5: Receivers § 12b (1)——Notice of assignment 
of account held sufficient under the statute, defeating debtor’s right of 
setoff. 


Purchase order for goods was issued by the purchaser’s wholly owned 
subsidiary acting as purchasing agent. The goods were delivered to the 
purehaser’s warehouse, and invoices delivered to the purchasing agent. 
One of the invoices was stamped with notice that account for the goods 
had been assigned to and was owned by a factor. The invoice stamped 
with the notice was retained by the purchasing agent, and the other invoice 
was sent to the purchaser. The seller later becaine insolvent, and the 
purehaser sought to set off a debt due it by the seller against the account 
for the goods in the receiver’s hands. Held: If the purchaser and its pur- 
chasing agent are treated as a single entity for the purpose of showing 
mutuality of parties and obligations as a basis of setoff, they must be 
treated as a single entity in resolving the question of notice, and therefore, 
notice stamped on the invoice received by the purchasing agent must be 
treated as notice to the purchaser within the meaning of G.S. 44-80 (1), 
(c}), and such assignment defeats the purchaser’s right to setoff. 


3. Assignments § 5: Receivers § 9— 


Merchandise was delivered to the purchaser with copies of the invoice, 
one of which was stamped with notice that the account had been assigned 
to a named factor. The factor paid the seller for the account. The goods 
were refused by the purchaser on the ground that they were defective, and 
returned to the seller. Upon receivership of the seller, the receiver sold 
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the same goods to the original customer at a reduced price. Held: Under 
the provisions of G.S. 44-84 the purchase money received from the sale of 
the goods by the receiver was impressed with a trust in favor of the as- 
signee, and the assignee may assert his claim therefor as against the 
receiver. 


Hiccins, J., took no part in the consideration or decision of this case. 


-\ppEat by claimant Rawleigh, Moses & Company, Inc., from McSwain, 
Special Judge, at 26 October, 1953, Term of Forsyru, Reversed. 


Craige & Crawge and Roger B. Hendrix for Rawleigh, Moses & Co., 
Ine., appellant. 

Harvey A. Lupton and Parker & Lucas for Battery King Manufactur- 
ing Company, appellee. 

Womble, Carlyle, Martin & Sandridge, and Charles F, Vance, Jr., for 
Duke Power Company, appellee. 


Jouxsox, J. This is a receivership proceeding involving the validity 
and priority of claims against an insolvent corporation, heard below by 
the presiding judge on exceptions to the report of the receiver. 

Battery King Manufacturing Company, Inc., hereinafter referred to 
as Battery King, is the corporation in receivership. It was engaged in 
the business of reconditioning and selling motor vehicle batteries. 

Rawleigh, Moses & Co., Inc., hereinafter referred to as Rawleigh-Moses, 
is a factoring corporation engaged in the business of purchasing accounts 
receivable from businesses which find it advantageous to reduce their 
receivables to quick liquidity. 

At the time Battery King passed into receivership it was operating 
under an unregistered factoring agreement with Rawleigh-Moses executed 
2 June, 1952, whereby Rawleigh-Moses would factor, 7.e., purchase at a 
fixed rate the accounts receivable of Battery King and collect the moneys 
due thereon directly from the various debtors. 

The appeal relates to two claims filed with the receiver. One involves 
a setoff claimed by Duke Power Company, the other an assigned account 
receivable for a shipment of goods rejected by Burlington Mills. Both 
claims were resolved against the factoring firm of Rawleigh-Moses in the 
court below. We diseuss them seriatiym. 

1. The Setoff Claim of Duke Power Company.—At the time Battery 
King went into receivership, it owed Duke Power Company, hereinafter 
referred to as Duke Power, the sum of $381.25; whereas Duke Power 
owed a Battery King account receivable of $227.56. Duke Power claimed 
the right to set off the sum due it by Battery King against the amount it 
owed on the Battery King account receivable. The setoff claim was con- 
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tested by the factor, Rawleigh-Moses, on the ground that the Battery 
King receivable owed by Duke Power had been assigned to Rawleigh- 
Moses prior to the receivership and in law was a protected assignment. 

The setoff was allowed by the court below on the ground that the 
assignment of the Duke Power account to Rawleigh-Moses was not bind- 
ing on Duke Power for the reason that written notice of the assignment 
had not been given it before the receivership. The exception taken by 
Rawleigh-Moses to this ruling brings into foeus the provisions of our 
Assignment of Accounts Receivable Act, Chapter 196, Session Laws of 
1945, now codified as G.S, 44-77 through 44-85, 

Tt is noted that this Act prescribes two methods of protecting an assign- 
ment of accounts receivable: (1) by the registration of a notice of assign- 
ment in the public registry of the county of residence of the assignor, 
G.S, 44-78; or (2) by “the giving of written notice to the debtor that the 
account has been assigned to the named assignee,” G.S. 44-80 (1). (ce). 
We are concerned here only with the second methcd. Rawleigh-Moses 
insists that written notice of the assignment was duly given to Duke 
Power in compliance with the statute. As to this, the controlling facts 
agreed, or found without objection by the court below, are these: 

Mill Power Supply Company, hereimafter referred to as Mill Power, 
is a wholly owned subsidiary of Duke Power and serves as its purchasing 
agent. The disputed account is based ou a shipment of merchandise 
made by Battery King and delivered at Duke Power’s bus garage in 
Greensboro on order of Mill Power. The purchase order from Mull 
Power, dated 2 January, 1953, submitted to Battery King, contained the 
following instructions on the face thereof : 


“Ohio t0% Cherge to: 
Duke Power Company Duke Power Co. 
EK. Mkt. St. Whse. Cherlotte, N. C. 


Greensboro, N, C. 
“This order is subject to the terms and conditions printed 
on the back hereof.” 
On the back of the order is the following: 


“This order is subject to the following terms and conditions 
and by accepting the order, or any part thereof, the seller 
agrees to and accepts said terms and conditions.” 


Among the conditions printed on the back of the order were the fol- 
lowing: 
“1, If seller refuses to accept this order exactly as written, he 
will return it at once with explanation. 
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“4, Seller will deliver no invoices to purchaser’s employees. 


“17. Purchaser may at any time insist upon strict compli- 
ance with these terms and conditions notwithstanding any 
previous custom, practice or course of dealing to the con- 
trary.” 


Copy numbered two of the invoice was delivered with the merchandise 
to one Z, V. Green, storekeeper at the bus garage and an employee of 
Duke Power, who signed his name on the copy of the invoice after the 
words “Ree’d by.” The invoice is dated 12 January, 1953, and indicates 
a sale of merchandise in the amount of $227.56 made by Battery King 
to Mill Power Supply Co., Charlotte, N. C., for delivery to Duke Power 
in Greensboro. The following was stamped on copy numbered two of 
the invoice: 

“NOTICE 


“THis Account is assigned to and is owned by 
RawxyieH, Moses & Co, Inc., Factors 
Box 1188 High Point, N. C. 


“Payment other than to said Factors does not con- 
stitute payment. Notify Factors if merchandise 
not received in 5 days after receipt of invoice.” 


Copies numbered one and two of the invoice were received by Mill 
Power on 26 January, 1953. Battery King was placed in receivership 
28 January, 1953. The original invoice, numbered one, received by Duke 
Power in Charlotte contained no stamped notice of assignment as shown 
on copy numbered two or any reference to any assignment of the account. 
No evidence was presented that the copy numbered two ever was received 
by Duke Power. 

The court below further found that all shipments to Duke Power from 
Battery King were on orders from Mill Power for Duke Power and that 
prior to receivership all assigned accounts on orders from Mill Power 
were paid direct by Duke Power, without objection of any nature, to 
Rawleigh-Moses. 

Setoff operates by way of payment where there are reciprocal demands. 
It may be invoked only where there is mutuality of parties and of 
demands. In re Bank, 205 N.C, 383, 171 S.E. 486; Dameron v. Car- 
penter, 190 N.C. 595, 180 S.E. 328; 47 Am. Jur., Setoff and Counter- 
claim, Sec, 48; 80 C.J.S., Set-Off and Counterclaim, Sec, 48 (2). 

Duke Power in order to show the mutuality requisite to the right of 
setoff relies upon the fact that Mill Power is its wholly owned subsidiary, 
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but seeks to escape the burden of being charged with the written notice 
to Mill Power showing assignment of the account. ‘The position is un- 
tenable. If Duke Power and Mill Power are to be treated as a single 
entity for the purpose of showing mutuality of parties and obligations as 
a basis for setoff, logic and simple justice require that the single-entity 
concept also be applied in resolving the question of :otice. As to this, 
the crucial finding below is that invoice numbered two on which the 
notice of assignment was stamped was “received by Mill Supply Company 
on 26 January, 1953, and so stamped.” This notice received two days 
before receivership by the wholly owned subsidiary of Duke Power must 
be treated as notice to the latter within the meaning of G.S. 44-80 (1), 
(c). This defeats the setoff claim. 

In this view of the case the terms and conditions of the purchase order 
are not pertinent to decision, and we treat as moot the question whether 
the notice to Z. V. Green on 12 January, 1953, at the bus garage was 
notice to Duke Power. 

9. The Shipment of Goods Rejected by Burlington Muills—Shortly 
prior to the receivership, Battery King delivered to Burlington Mills 
fourteen batteries, and the account receivable in the amount of $388.00 
representing the delivery was assigned to Rawleigh-Moses, who imme- 
diately made payment to Battery King for the account. Upon delivery 
of the batteries to Burlington Mills, together with two copies of the 
invoice, one of which was stamped with notice of assignment of the 
account receivable, the receiving clerk for Burlingtcn Mills refused to 
accept the shipment on the ground that it contained improper batteries. 
The returned batteries were in the possession of Battery King when the 
receiver was appointed. Later the identical batteries were sold by the 
receiver to Burlington Mills for the reduced sum of $364.88. 

The foregoing facts bring the claim of Rawleigh-Moses within the pro- 
visions of the Returned Goods section of the Assignment of Accounts 
Receivable Act, G.S. 44-84, under which the receiver was required to hold 
in trust for Rawleigh-Moses the goods which gave rise to this assigned 
account receivable. This being so, the purchase money received from the 
sale of the goods was impressed with a trust in favor of Rawleigh-Moses, 
and it is so ordered. 

As to both claims, the judgment of the court below is 

Reversed. 


Hiceryxs, J., took no part in the consideration or decision of this case. 
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J. O. HATCHETT (EMPLOYEE) v. THE HITCHCOCK CORPORATION (Em- 
PLOYER), ST. PAUL MERCURY INDEMNITY COMPANY (CARRIER). 


(Filed 22 September, 1954.) 


1. Master and Servant § 37— 


While the Workmen’s Compensation Act is to be liberally construed to 
the end that its benefits should not be denied by narrow and strict inter- 
pretation, the rule of liberal construction does not warrant the reading into 
the act meanings alien to its plain and unmistakable words or justify 
judicial legislation converting the act beyond the legislative intent into 
an accident and health insurance act. 


2. Master and Servant § 53b (3)—-No recovery may be had for services as 
practical nurse when Commission does not authorize or order such serv- 
ices prior to their rendition. 


The evidence disclosed that employee’s mother, with whom employee 
resided, cared for him for long periods of time while employee was in a 
east and entirely helpless during intervals between treatments at a hos- 
pital. A rule of the Industrial Commission promulgated pursuant to G.S. 
97-80 (a) stipulated that fees for practical nursing would not be honored 
unless written authority had been obtained from the Commission in ad- 
vance. No prior approval for such nursing services was obtained from 
the Commission in this case. Held: The facts do not warrant an award 
to the employee’s mother for the nursing services rendered, even if G.S. 
97-25 and G.S. 97-26 empower the Commission to make an award for such 
services, since under its rule and under the statutes such ‘other treatment 
required” must be previously authorized or ordered by the Commission. 


AppEAL by defendants from Sink, J., April Term 1954 of CHEROKEE. 

Proceeding under Workmen’s Compensation Act to determine liability 
of defendant, The Hitcheock Corporation, employer, and defendant, 
St. Paul Mercury Indemnity Company, compensation carrier, to plain- 
tiff, injured employee, and to Mrs. J. W. Hatchett, plaintiff’s mother, 
for services rendered to him at her home. 

The hearing commissioner found the jurisdictional requirements, the 
occurrence to the plaintiff of a compensable injury, the extent of the 
disability resulting therefrom and the compensation for said injury pay- 
able to the plaintiff therefor under the Act, and made a substantial award, 
and also made an award to the plaintiff’s mother in the sum of $840.00 
for services rendered to the claimant. The defendants did not appeal 
from the award of compensation to the plaintiff for his injuries, but did 
appeal to the Full Commission from the award to his mother, assigning 
as error the failure to find certain facts and the conclusions of law. The 
Full Commission made findings of fact, conclusions of law and awarded 
$780.00 to the plaintiff’s mother. 
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On appeal to the Superior Court, the award of the Commission was 
upheld. From this latter ruling, the defendants appealed assigning error. 


O. LL. Anderson for Plaintiff, Appellee. 
Czzell & DuMont for Defendants, Appellants. 


Parker, J. The sole question presented for review is the award of 
$750.00 to claimant’s mother for services rendered in her home to him. 

The following facts found by the Full Commission are supported by 
competent evidence. The claimant, 28 vears of age and unmarried, 
received in his work a severe comminuted fracture of the right femur. 
He lived with his mother, Mrs. J. W. Hatchett, who is neither a graduate 
nurse, nor a registered nurse, nor a licensed practical nurse under our 
Statute Law. Her sole experience in rendering aid to the sick is such as 
is normally acquired by a mother who has reared three children on a 
farm. That after orthopedic surgery and about 30 days in a hospital, 
claimant was removed 22 July 1949 to his mother’s home. He was 
ineased in a hip spiea cast, covering his entire body from the level of the 
lower chest extending over his hips, covering both legs to the ankle. He 
eould not leave his bed without help, and could do nothing for himself 
except to feed himself when food was brought. His mother cooked and 
served his meals, bathed him, placed and removed bedpans, and rendered 
other necessary services, On 22 August 1949 claimant was carried to a 
hospital for further surgery. On 23 December 1940 he returned to his 
home in a hip spica cast, where his mother renderec. similar services to 
him. On 29 December 1949 he was carried back to the hospital for fur- 
ther treatment. On 28 January 1950, he was returned to his home again 
in a hip spiea cast, where again his mother rendered services to him. On 
8 May 1950, he returned to the hospital for further treatment. On 9 July 
1950, he was returned to his home in a hip spica cast, which did not 
inelude his left leg. He was still confined to his becl unable to care for 
himself. On 25 September 19350, he returned to the hospital, the cast 
was removed, a brace was fitted, and he was able to care for himself. 
Mrs. Hatchett did not obtain the approval of the Industrial Commission 
before rendering these services to claimant, nor did any one else for her. 

The Full Commission made these conclusions of law: One, the services 
rendered by Mrs. Hatchett to the claimant were part of the other treat- 
ment contemplated by G.S. 97-25, and the defendants are required to pay 
therefor under G.S. 97-26 and G.S. 97-90 (a), and cites in support Collins 
v. Reed-Ilarlin Grocery Co., (Mo.) 230 S.W. 2d 880; California Casualty 
Ind. Exch. v. Industrial Acc. Comn., (Cal.) 190 P. 2d 990; Larson 
Workmen’s Compensation Law, Sec. 61.13. Two, the services rendered 
by Mrs. Hatchett to her son were not gratuitous. Three, the Commission 
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has jurisdiction to fix fees to be paid for nursing services rendered to 
claimant under G.S, 97-90 (a); G.S. 97-25 and G.S, 97-26. Four, Mrs. 
Hatchett is to be paid $4.00 a day for 195 days of services rendered to 
claimant under G.S, 97-25, G.S, 97-26 and G.S, 97-90 (a). An award to 
her of $780.00 was made. 

The Full Commission in its opinion and award to Mrs. Hatchett states 
that under authority of G.S. 97-80 (a) it made and published Rules and 
Regulations in connection with the administration of the Compensation 
Act. The Rules and Regulations, made and published in 1945, which 
were in force when Mrs, Hatchett rendered services to claimant, contain 
these provisions as to nursing: “In cases of urgent necessity a special 
graduate or registered nurse may be furnished for not to exceed seven 
days. Written authority must be obtained in advance for all services in 
excess of seven days. Fees for practical nursing service by a member of 
claimant’s family or anyone else will not be honored unless written 
authority has been obtained in advance.” ‘The Rules and Regulations 
published by the Industrial Commission in 1951 contain almost the exact 
language of the 1945 Rules and Regulations as to nurses. The Full Com- 
mission in its opinion and award states that its published Rules and 
Regulations as to nursing must be relaxed in this proceeding under the 
general policy announced in its Rules “the fees in the following schedule 
are the ones which will ordinarily be approved by the Commission.” 

Dr. James H. Cherry, an orthopedic surgeon, performed claimant’s 
operations, and was his witness. Dr. Cherry testified that when the 
claimant was at his home in a cast, he never recommended the employ- 
ment of a registered nurse to take care of him; that all claimant needed 
was practical eare consisting of daily bathing, feeding, turning him over, 
attending to bedpans, ete. 

Tt is not debatable that the Workmen’s Compensation Act is “to be 
liberally construed to the end that the benefits thereof should not be denied 
upon technical, narrow and strict interpretation.” Johnson v. Hostery 
Co., 199 N.C. 38, 153 S.E. 591. The rule of liberal construction cannot 
be used to read into the Act a meaning alien to its plain and unmistakable 
words. Henry v, Leather Co., 231 N.C, 477, 57 S.E. 2d 760. We should 
not overstep the bounds of legislative intent, and make by judicial legis- 
lation our Workmen’s Compensation Act an Accident and Health Insur- 
ance Act. Lewter v. Enterprises, Inc., ante, 399, 82 S.E, 2d 410, 

G.S. 97-25 provides for medical, surgical, hospital, and other treatment, 
including medical and surgical supplies, as may reasonably be required, 
for a period not exceeding ten weeks from date of injury to effect a cure 
or give relief, and for such additional time as in the judgment of the 
Commission will tend to lessen the period of disability. It further pro- 
vides that in case of a controversy arising between the employer and 
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employee relative to continuance of medical, surgical, hospital or other 
treatment the Industrial Commission may order such further treatment 
as may in the discretion of the Commission be necessary. The Commis- 
sion may at any time upon the request of an employee designate other 
treatment suggested by the injured employee subject to the approval of 
the Commission. 

G.S. 97-26 provides for the pecuniary liability o7 the employer for 
medical, surgical, hospital service or other treatment required, when 
ordered by the Commission, (Italics ours). 

G.S. 97-90 (a) provides that fees for attorneys and physicians and 
charges of hospitals for services shall be subject to the approval of the 
Commission. 

x.8. 97-80 (a) provides that the Commission may make rules not in- 
consistent with the Compensation Act, for carrying out its provisions. 

There is no evidence in the Record that claimant requested the Indus- 
trial Commission to order his mother to render services to him or that 
the Commission ordered such services to be rendered. There is no evi- 
dence that the Industrial Commission ever gave written or oral permis- 
sion for the rendition of such services, though it made an award for them 
to Mrs. Hatchett. The services were not done in a sudden emergency. 

We do not consider it necessary to decide in this proceeding the interest- 
ing question debated in the briefs and argued in the opinion of the Com- 
mission as to whether the words “and other treatment required” contained 
in G.S, 97-25 and in G.S,. 97-26 include nursing. If they do, the award 
cannot be sustained, because no authority, written or otherwise, from the 
Industrial Commission had been obtained in advance for such services 
by claimant’s mother, nor had such services been ordered by the Commis- 
sion. To hold otherwise would be to distort and pervert the plain and 
explicit words of the 1945 Rules and Regulations of the Commission 
made pursuant to G.S, 97-80 (a), and of G.S, 97-26, which provides for 
the pecuniary liability of the employer for “other treatment required” 
when ordered by the Commission, if such words “other treatment re- 
quired” in G.S. 97-26 embrace nursing. The argument of the Industrial 
Commission that its Rules as to previous written autaority for practical 
nursing service by a member of claimant’s family must be relaxed under 
the general policy announced in its Rules “the fees in the following sched- 
ule are the ones which will ordinarily be approved by the Commission” is 
not convincing. Such general policy, as the Commission calls it, seems 
to apply only to the size of the fees. Further, in making such argument 
the Commission seems to have overlooked the words of G.S. 97-26 that 
liability exists for “other treatment required when ordered by the Com- 
mission’—that is the language of the General Assembly. It is their 
duty to enact legislation; it is ours to interpret and apply it as written. 
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S. v. Scoggin, 236 N.C. 19, 72 S.E. 2d 54. If the words “other treatment 
required” do not include nursing, there is no liability of defendants to 
Mrs. Hatchett. 

It may not be amiss to refer to the two eases cited in the Conclusion 
No. 2 of the Full Commission’s opinion. In Collins v. Reed-Harlin 
Grocery Co., (Mo.) 280 S.W. 2d 880, the court was construing a Missouri 
Statute, which the opinion states contains these words: “Section 3701, 
R.S, Mo. 1939, Mo. R. S. A., provides: (a) in addition to all other com- 
pensation, the employee shall receive and the employer shall provide such 
medical, surgical and hospital treatment, including nursing...” In 
California Casualty Ind. Exch. v. Industrial Acc. Com’n., (Cal.) 190 P. 
2d 990, the Court was construing the Labor Code. The opinion states: 
“Section 4600 of the Labor Code provides: Medical, surgical and hos- 
pital treatment, including nursing, medicine. . .” 

It is our opinion, and we so hold, that the findings of fact of the Com- 
mission do not support its conclusions of law that the defendants are 
required to pay Mrs. Hatchett for her services to claimant, and the award 
cannot be sustained. 

Reversed. 


STATE vy. JAMES DEW anv STATE-WIDE BAIL, INC. 
(Filed 22 September, 1954.) 


. Arrest and Bail § 8— 

Where the surety’s answer to a scire facias amounts to nothing more 
than a plea for additional time, without allegation of facts disclosing 
excusable neglect or constituting a legal defense or appealing to the con- 
science and sense of fair play, judgment absolute against the surety is 
proper. 


jou 


The liability of a surety on an appearance bond is primary, and therefore 
service of scire facias on the principal is not a prerequisite to judgment 
absolute against the surety. 


3. Same— 


The service of a scire facias on the surety gives the surety notice to 
appear at the next term of court, and no other notice by the judge, the 
solicitor, or calendar is necessary, it being a term-time matter. 


4, Same— 


Where the original answer to a scire facias presents no legal defense or 
matters appealing to the conscience or sense of fair play, and there is no 
exception to the court’s refusal to permit the surety to file an unverified, 
amended answer setting forth a legal defense, the refusal of the court to 
grant the surety’s verified motion to vacate the judgment absolute on the 
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bond will not be held for prejudicial error, since woon the record if the 
judgment were vacated the State would be entitled to have the same judg- 
ment re-entered. 


5. Appeal and Error § 23— 


Assignments of error must be filed in the trial court and certified with 
the case on appeal. An assignment of error filed initially in the Supreme 
Court will be disregarded. G.S. 1-282. 


6G. Appeal and Error § 38— 


Where the record is silent upon a particular point, the action of the trial 
court will be presumed correct. 


7. Arrest and Bail § 8— 


Where judgment absolute has been entered against the surety on an 
appearance bond, the surety is entitled upon the later apprehension and 
delivery of the defendant to the authorities of that county for trial. to be 
heard under the provisions of G.S. 15-116 upon its motion to modify or 
vacate the judgment absolute. 


AppEaL by the surety on defendant's appearance bond from JMorris, J., 
May Term 1954, Winsox, Affirmed. 

Criminal indictment, heard on motion to vacate or modify judgment 
absolute entered against the surety on defendant’s appearance bond. 

A true bill of indictment charging the commission of a felony was 
returned against the defendant at the December 1953 Term of the Supe- 
rior Court of Wilson County. He was apprehended and executed bond 
for his appearance at the February 1954 Term of court. State-Wide 
Bail, Ine. executed the bond as surety. 

The defendant failed to appear at the February 1954 Term as he was 
bound to do, He was duly called and failed to answer. Thereupon the 
court entered judgment nzsi on the bond and directed that a sctre facias 
and capias be forthwith issued. The scire facias, returnable on 3 May 
1954, the first day of the May Term, was duly served on the surety. On 
8 April 1954 the surety filed with the clerk a paper writing which pur- 
ports to be an answer to the scire facias. On 8 May 1954, the return date 
of the scire facias, judgment absolute on the appearance bond was duly 
entered against the surety. Neither the surety nor its attorney was in 
court at the time. Counsel had gone to Winston-Salem to attend to other 
business. 

After some little negotiation by telegram, telephone, and otherwise, 
between counsel, the solicitor, and the judge, counsel for the surety was 
notified that he might appear on 11 May and present any legal defense 
set forth in 8. v. Pelley, 222 N.C. 684, 24 S.E. 2d 635, and to show that 
the defendant failed to appear for the reason he was then serving a sen- 
tence in another jurisdiction, if such showing could be made, but that the 
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judge would not hear a motion to vacate or modify the judgment absolute 
which was addressed solely to his discretion; that he would decline to 
exercise his discretion in favor of the surety at that time. 

On 11 May 1954, counsel for the surety appeared, tendered a proposed 
amendment to his original answer, and filed a motion to vacate the judg- 
ment and for an extension of time within which to apprehend and produce 
the defendant, or, in any event, that the surety “be heard in mitigation 
of forfeiture under such terms as may be fair and just.” 

In the proposed unverified amendment to the answer it is alleged that 
at the time the defendant defaulted he was serving a sentence in another 
jurisdiction; that he was thereafter apprehended and returned to the 
Wilson County jail; that he is now serving a sentence imposed in Wayne 
County; and that he will be delivered to the officers of Wilson County so 
soon as he completes the sentence he is now serving. 

The court made an entry at the foot of the proposed amendment to the 
answer as follows: “This amended answer tendered and declined and 
motion to strike judgment is declined. This May 11, 1954. Morris, J.” 
The surety did not except. 

The record fails to disclose that any hearing was had on 11 May or 
that the surety tendered any evidence as to the whereabouts of the defend- 
ant at the time he failed to appear or at any subsequent time or any other 
evidence whatsoever for the consideration of the court. 

On 24 May 1954 the defendant gave written notice of its exception to 
the order entered by the court below and of its appeal to the Supreme 
Court. Service thereof was accepted by the solicitor, 


Charles L. Abernethy, Jr., for appellant. 
Luke Lamb for appellee. 


Barnuitt, C. J. The records in this and companion cases now pend- 
ing in this Court are in a state of confusion. We may only surmise what 
happened in the court below. The clerk first certified the record proper 
and assignments of error, and the appeal was docketed here. Appellant 
thereafter filed with the Clerk of this Court what purports to be an agreed 
case on appeal. It likewise filed here its “Assignment of Error No. 7.” 

There is nothing in the record to indicate that the surety offered any 
evidence, either oral or documentary, in support of its motion to vacate 
the judgment absolute to the end the surety might have additional time 
in which to locate and produce the defendant. Yet the trial calendar for 
that two weeks’ criminal term of court, telegrams, summaries of telephone 
conversations, and other extraneous matter are included. 

When the record is boiled down to its essentials, it becomes apparent 
that the one and only question of law presented for consideration is this: 
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Did the court below commit error when it declined to consider the motion 
to vacate or modify the judgment absolute in so far as it was directed to 
the discretionary authority of the court and limited the hearing to such 
evidence as tended to establish a legal defense or to show that the defend- 
ant, at the time the judgment nisi was entered, was in prison in some 
other jurisdiction? In other words, was the bondsman entitled to a 
hearing under G.S, 15-116 as a matter of right? 

Ordinarily we might answer in the affirmative. On the particular 
facts appearing in this record we are constrained to say that if it was 
the duty of the court at that time to hear and rule on the motion in the 
exercise of his discretion, his refusal so to do did not prejudice the de- 
fendant. 

The original answer to the scire facias fails to disclose excusable neg- 
lect on the part of the surety or its attorney. Nor does it contain any 
allegations of fact which would constitute a legal defense or appeal to 
the conscience and sense of fair play of the judge. In fact, it is nothing 
more than an appeal for additional time. The verified motion is lacking 
in merit. The defendant was at the time a fugitive from justice and 
there were several other cases on the docket in which judgments absolute 
had been entered against the appellant and were still unsatisfied. 

The hability of a surety on an appearance bond is primary. Service 
of the scire facias on the principal is not a prerequisite to a judgment 
absolute against the surety. Tar Heel Bond Co, v. Krider, 218 N.C, 361, 
11 S.E, 2d 291; 8. v. Brown, 218 N.C. 368, 11 S.E. 2d 294. 

The scire facias served on the appellant gave it amp.e notice that it was 
required to appear on the first day of the May Term and show cause, if 
any it had, why judgment absolute should not be entered. Neither the 
fact there was a trial calendar nor the fact there was no scire facias 
calendar prepared for the term imposed on the judge or the solicitor any 
obligation to give appellant or its attorney any additional notice. It was 
a term-time matter. Appellant had notice the cause was pending for 
motion for judgment absolute, and it knew that the defendant had not 
been apprehended. It was its duty to attend to the business at hand or 
else suffer the consequences. 

So then, at the time the court declined to vacate the judgment there 
was no fact or circumstance disclosed to the court in appellant’s pleadings 
filed which, if true, would constitute a legal defense 0:7 appeal to the dis- 
cretionary authority of the judge. Should we now direct the court below 
to vacate the judgment, the State would have the right to demand the 
immediate entry of its counterpart. Why should we do a vain and useless 
thing? 

Assignments of error may not be filed, in the first instance, in this 
Court. They must be filed in the trial court and certified with the case 
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on appeal. G.S. 1-282. Therefore, appellant’s purported assignment 
of error No, 7 presents no question for this Court to consider and decide. 
In any event, as the record is silent on the question, we must assume that 
the judge had ample cause for entering that part of the judgment to 
which this assignment is directed. 

Should the surety hereafter apprehend the defendant and deliver him 
to the authorities of Wilson County for trial in this case, it may still be 
heard under the provisions of G.S. 15-116. S. v. Bradsher, 189 N.C. 401, 
127 S.E. 349; S.v. Clarke, 222 N.C, 744, 24 S.E. 2d 619; Tar Heel Bond 
Co. v. Krider, supra; S. v. Brown, supra. 

If the defendant was in fact in the custody of the Wilson County 
authorities or of the State Highway and Public Works Commission at 
the time he was called and judgment nzst was entered, this would con- 
stitute a legal defense and appellant may now enter its motion to vacate 
the judgment absolute with the assurance it will be afforded an oppor- 
tunity to establish that fact. S.v. Hiller, 218 N.C. 365, 11 S.E. 2d 295. 

The judgment entered in the court below is 

Affirmed, 


STATE vy. JULIUS PATTERSON anp STATE-WIDE BAIL, INC. 
(Filed 22 September, 1954.) 


AppEAL by the surety on defendant’s appearance bond from Jforris, J., 
May Term 1954, Witsox. Affirmed, 

Criminal prosecution, heard on motion to vacate or modify judgment 
absolute entered against the surety on defendant’s appearance bond. 

The defendant was tried in the recorder’s court of the city of Wilson 
under G.S, 14-33 (3). He was convicted and appealed to the Superior 
Court. He executed bond for his appearance at the February 1954 Term 
of the Superior Court with State-Wide Bail, Inc. as surety. At said 
term judgment nisi was entered. Scire factas returnable on the first day 
of the May Term was served on the surety. Judgment absolute was 
entered 3 May 1954. The surety appeared and moved to vacate said 
judgment. The motion was denied and said surety appealed. 


Charles L, Abernethy, Jr., for appellant. 
Luke Lamb for appellee. 


Per Curtam. The facts in this case are substantially on all fours with 
the facts in S. v. Dew, ante, 595, except that here the defendant alleges 
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that “the said defendant is more than likely serving a sentence in another 
jurisdiction.” What is said in the opinion in that case is controlling here. 


Affirmed, 


STATE vy. JOHN WILLIAM BARRETT, Drerenpanr, ann STATE-WIDE 
BAIL, INC., Surety. 


(Filed 22 September, 1954.) 


APPEAL by the surety on defendant’s appearance bond from Morris, //J., 
March Term 1954, Epeecomspr. Affirmed. 

Criminal indictment, heard on motion to vacate or modify judgment 
absolute entered against the surety on defendant’s appearance bond. 

In November 1953 defendant was arrested on a charge of larceny of 
an automobile. He executed a bond for his appearance at the January 
Term 1954, Edgecombe County Superior Court with State-Wide Bail, 
Inc. as surety. At the January Term 1954 judgmeat nisi was entered. 
Scire facias returnable on the first day of the March Term was served on 
the surety. Judgment absolute was entered 1 March 1954. The surety 
appeared and moved to vacate said judgment. The motion was denied 
and said surety appealed. 


Charles L. Abernethy, Jr., for appellant. 
C. H. Leggett for appellee. 


Per Curram. The facts in this case are substantially on all fours with 
the facts in S. v. Dew, ante, 595, except that the surety in its answer 
alleges that the defendant was at the time of the judgment nisz in custody 
of officers of Hudson County, New Jersey, and the court granted a full 
hearing. What is said in the opinion in that case is controlling here. 

Affirmed. 


STATE v. ELSIE TAYLOR SIMMS anv STATE-WIDE BAIL, INC. 


(¥iled 22 September, 1954.) 
Arrest and Bail § 8— 


The subsequent arrest of defendant does not ipse facto discharge the 
original forfeiture of bail, but entitles the surety to move that the judg- 
ment absolute against it be modified. 
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AppEaL by the surety on defendant’s appearance bond from Morris, J., 
May Term 1954, Wiztson. Affirmed. 

Criminal indictment, heard on motion to vacate or modify judgment 
absolute entered against the surety on defendant’s appearance bond. 

A true bill of indictment charging the commission of a felony was 
returned against the defendant at the December 1953 Term of the Supe- 
rior Court of Wilson County. She was apprehended and executed bond 
for her appearance at the February 1954 Term of court with State-Wide 
Bail, Ine. as surety. At said term judgment nist was entered. Scvre 
facias returnable on the first day of the May Term was served on the 
surety. Judgment absolute was entered 3 May 1954. The surety ap- 
peared and moved to vacate said judgment. The motion was denied and 
said surety appealed. 


Charles L, Abernethy, Jr., for appellant. 
Inuke Lamb for appellee. 


Per Curtam. The facts in this case are substantially on all fours with 
the facts in S, v. Dew, ante, 595, except that the appellant alleges in its 
proposed amendment to its answer that this defendant has been appre- 
hended and was returned to the Wilson County jail on 16 April 1954, 
What is said in the opinion in that case is controlling here, 

While the subsequent arrest of the defendant does not, ipso facto, 
discharge the original forfeiture, Tar Heel Bond Co. v. Krider, 218 N.C, 
861,11 S.E. 2d 291; S. v. Brown, 218 N.C, 368, 11 S.E, 2d 294, the door 
is still open to the defendant to appeal to the court to modify the judgment 
absolute for the reason the defendant has been apprehended and sur- 
rendered to the Wilson County authorities. 

The judgment of the court below is 

Affirmed. 


STATE vy. JACK JENKINS anp STATE-WIDE BAIL, INC. 
(Filed 22 September, 1954.) 


APPEAL by the surety on defendant’s appearance bond from Morris, J., 
May Term 1954, Witson. Affirmed. 

Criminal indictment, heard on motion to vacate or modify judgment 
absolute entered against the surety on defendant’s appearance bond. 

A bill of indictment charging the commission of a felony was returned 
against the defendant at the October 1953 Term of the Superior Court 
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of Wilson County. He was apprehended and executed appearance bond 
with State-Wide Bail, Inc. as surety. At the December 1953 Term 
defendant was called and failed to appear, and judgment nzsz was entered. . 
Scire facias returnable on the first day of the Mey Term was issued 
19 March 1954 and served on the surety. Judgment absolute was entered 
3 May 1954. The surety appeared and moved to vacate said judgment. 
The motion was denied and said surety appealed. 


Charles L. Abernethy, Jr., for appellant, 
Luke Lamb for appellee, 


Prr Curtam. The facts in this case are substantielly on all fours with 
the facts in S. v. Dew, ante, 595, except that the appellant, in a proposed 
amended answer, alleges that this defendant was apprehended and re- 
turned to the Wilson County jail on 31 March 1954. What is said in 
that case 1s controlling here. While the subsequent arrest of the defend- 
ant does not, pso facto, discharge the original forfeiture, Tar Heel Bond 
Co. v. Krider, 218 N.C, 361. 11 S.E, 2d 291; S. v. Brown, 218 N.C, 368, 
11 S.E. 2d 294, the door is still open to the defendant to appeal to the 
court for a modification of the judgment absolute for the reason the 
defendant has been apprehended and surrendered to the Wilson County 
authorities, 

The judgment of the court below is 

Affirmed. 


STATE v. FLOYD MILLNER. 
(Filed 22 September, 1954.) 


1. Criminal Law § 62f— 


The term “good behavior” as used in an order suspending execution of 
a sentence means law-abiding, and a defendant does not breach such condi- 
tion of suspension unless he is guilty of conduct constituting a violation 
of some criminal law of the State. 


The exercise of the discretionary authority of the trial judge to order 
that a suspended sentence should be activated must be predicated upon a 
finding, based upon evidence of sufficient probative force to generate the 
conclusion in the minds of reasonable men, that the defendant had in fact 
breached a condition of the suspension, and in the absence of such proof, 
defendant is entitled to his discharge as a matter of right. 
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3. Same— 


The fact that a defendant has no occupation to the knowledge of the 
officers testifying is insufficient alone to support a finding that the defend- 
ant is a vagrant as the basis for an order executing a suspended sentence, 
especially when there is positive evidence that the defendant has a home 
and possesses ready cash. G.S. 14-836. 


Evidence that officers found glasses and fruit jars having an odor of 
whiskey in the kitchen of the defendant's house and a number of empty 
fruit jars in back of the house, that during a day a number of people 
would drive up to the house, knock on the door, and that defendant on 
some occasions would come to the door and speak to them and then the 
people would leave, without evidence that defendant passed any package 
to any of these visitors or that they passed money or any object to him, or 
that there was any disorder or disturbance, is held insufficient to support 
an order executing a suspended sentence on the ground that defendant had 
violated the law. 


Appear by defendant from Sharp, Special J., May Term 1954, Roox- 
INGHAM. Reversed. 

Criminal prosecution on a warrant which charges that defendant did 
sell and deliver one pint of liquor, heard on motion to activate suspended 
sentence. 

The defendant was tried in the municipal court of Reidsville. He was 
convicted and appealed to the Superior Court. When the appeal came 
on to be heard at the January 1954 Term of the Superior Court, the 
defendant, through counsel, entered a plea of “guilty as charged.” Clark- 
son, J., the judge presiding at said term, pronounced judgment of impris- 
onment for a term of eighteen months, suspended for a period of three 
years on condition that defendant pay a fine of $100 and the costs and 
“be of good behavior and violate none of the laws of the State during the 
period of suspension.” 

At the May Term 1954, the defendant was brought into court by capias 
on the charge that he had violated the conditions imposed in the original 
judgment, and the solicitor moved for judgment activating the original 
sentence. 

The evidence offered in support of the motion tends to show that: 

(1) Defendant is a cripple who lives in a house in Reidsville. 

(2) On 24 May 1954, officers made a search of his home. They dis- 
covered no whiskey but detected the odor of liquor. They did find some 
glasses and three or four fruit jars in the kitchen having a faint odor of 
whiskey, and there were a “large number” of empty fruit jars back of the 
house and a pile of glass in the vicinity of the house and two sacks of 
coins in a locked closet in the house. 
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(38) Officers had kept defendant’s home under surveillance for some 
time and had observed people, both white and colored, going to and from 
defendant’s home. 

(4) On Saturday preceding the search, between the hours of 4:00 p.m. 
and 10:00 p.m., twenty-eight automobiles and ninety people came to the 
vicinity of defendant’s home, and on Sunday, twenty-five cars and fifty- 
one people were observed. “Some of them would go up to the front door 
and knock. On some occasions Floyd would come to the door and speak 
to these people and then the people would leave.” 

(5) The officers did not hear what was said and cbserved no package 
passed from defendant to any of the persons who went to his house or any 
money passed from any one of them to defendant. 

(6) “The general reputation of Floyd’s house since January has been 
selling whiskey.” 

(7) Officers have seen defendant frequently in Reidsville but have 
never seen him drinking or misbehaving since January when the sus- 
pended sentence was imposed. 

(8) Defendant has no known occupation; and 

(9) Different people, from time to time, have lived in the same house 
with defendant. 

Upon the evidence offered the court below found and concluded that 
the defendant “has violated the terms under which sentence was imposed 
at the January 1954 Term of this Court in Case No. 1632 in that he has 
not been of good behavior for that since the imposition of said sentence he 
has been a vagrant; has maintained a disorderly house; has been guilty 
of maintaining and operating a common-law nuisance; and has engaged 
in illicit sale of hquor.” It thereupon ordered “that commitment issue 
to put the 18 months sentence imposed at the Januery 1954 Term into 
effect.” Defendant excepted and appealed. 


Attorney-General McMullan, Assistant Attorney-General Moody, and 
Gerald F. White, Member of Staff, for the State, 

Brown, Scurry & McMichael and Price & Osborne for defendant, ap- 
pellant, 


Barnuini, C. J. The validity of the order of Clarkson, J., entered 
at the January Term, suspending or staying execution of the sentence of 
imprisonment imposed by him on conditior that defendant “be of good 
behavior and violate none of the laws of the State during the period of 
suspension,” is not challenged on this appeal. 8S. v. Afdler, 225 N.C, 213, 
34 S.E. 2d 148; S. v. Jackson, 226 N.C. 66, 36 S.E. 2d 706. 

The term “good behavior” as used in the order means in obedience to 
and conformity with the laws of the State: the demeanor of a law-abiding 
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citizen. S. v. Johnson, 169 N.C, 311, 84S8.E. 767; S. v. Everitt, 164 N.C. 
399, 79 S.E. 274; S. v. Pelley, 221 N.C. 487, 20 S.E, 2d 850. Good be- 
havior, by correct interpretation, means conduct that is authorized by 
law. S. v. Hardin, 188 N.C, $15, 112 S.E. 5938. 

Behavior such as will warrant a finding that a defendant has breached 
the condition of suspension on good behavior must be conduct which con- 
stitutes a violation of some criminal law of the State. S. v. Hardin, supra. 

The discretionary authority of the trial judge to determine whether a 
suspended sentence shall be activated does not mean that he can invoke 
the sentence and direct that capias and commitment issue without a 
finding, based on competent evidence, that the defendant in fact has been 
guilty of conduct which constitutes a violation of some criminal law. 
The breach of condition must be properly established by pertinent testi- 
mony that the conditions have been broken. S.v, Hardin, supra. There 
must be substantial evidence of sufficient probative force to generate in 
the minds of reasonable men the conclusion that defendant has in fact 
breached the condition in question. In the absence of such proof, the 
defendant is entitled to his discharge as a matter of right and not of 
discretion. 

We are constrained to hold that the evidence contained in this record, 
when considered in the light of these principles of law, is insufficient to 
sustain the findings or conclusions made by the court below. 

It is true that the defendant has no occupation to the knowledge of the 
officers. But this alone is not sufficient to support a finding that defend- 
ant is a vagrant, especially in view of the positive evidence that he has a 
home and possesses ready cash. G.S, 14-336. 

There is no evidence that defendant has engaged in the sale of liquor. 
The evidence as to what the officers found upon making search of defend- 
ant’s premises raises a strong suspicion and nothing more. It is true 
there was also evidence that a large number of people, both white and 
colored, went to defendant’s home day and night. But the testimony also 
discloses that these people knocked, but did not enter. While at times 
they saw the defendant, they always departed empty handed. The officers 
never saw defendant pass any package to any of these visitors, nor did 
they see any of them pass any money or other object to him. There was 
no disorder and no disturbance. None of the visitors were apprehended 
by the watching officers, and defendant was guilty of no misbehavior or 
disturbance. So the officers testified. 

Indeed, the testimony is such as to induce the inference that defendant’s 
home had at one time been an oasis for the thirsty of that community, 
but that since January their oasis had been arid. 
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The defendant is entitled to his discharge subject to the original sus- 


pended sentence. To that end the judgment entered in the court below is 
Reversed. 


STATE v. LEE STONE. 


(Filed 22 September, 1954. ) 
1. Rape § 13— 
Where defendant is convicted of an assault with intent to commit rape, 
his further conviction of an assault on a female will be treated as sur- 
plusage as included in the graver offense. 


2. Rape § 11: Incest § 2— 


Evidence in this case held sufficient to overrule nonsuit and sustain 
conviction of assault with intent to commit rape or. a female child under 
the age of 12 years and of incest. 


3. Criminal Law § 32a— 

When the State relies on circumstantial evidence, all facts and cirecum- 
stances forming a link in the chain of proof and waich tend to prove the 
facts sought to be inferred as a reasonable and logical deduction are com- 
petent, but evidence of facts or circumstances which are equally consistent 
with the existence or nonexistence of the fact sought to be inferred is 
incompetent. 


4. Same: Rape § 10: Incest § 2— 


Defendant was charged with carnal knowledge of a female child under 
the age of 12 years, with carnal knowledge of a female child over the age of 
12 and under the age of 16, and with incest. Held: The finding of prophy- 
lactie rubbers on the person of defendant when he was arrested some Seven 
months after the last act of intercourse took place according to the evi- 
dence, and some three and one-half years after the prosecuting witness 
became 12 years of age, does not tend to prove defendant’s guilt of the 
offenses charged, and the admission of such evidence over defendant’s 
objection constitutes reversible error. 


AppraL by defendant from Clarkson, J., January Criminal Term 1954, 
RockinGHaM Superior Court. 

The grand jury at the May Term, 1958, returned against the defendant 
two bills of indictment. The first bill contained one count. It charged 
that on the ...... day of June, 1949, the defendant, a male person over 
the age of 18 years, had carnal knowledge of a female child under the 
age of 12 years. The other bill contained two counts. The first charged 
the defendant with incest. The second charged the carnal knowledge of 
a female over the age of 12 and under the age of 16, with the other neces- 
sary averments. It is charged that the offenses in the second indictment 
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occurred on 15 August, 1952. The complaining witness is the daughter 
of the defendant. 

At the time of arraignment, the solicitor announced in open court that 
he would not ask for a verdict for the capital offense of rape, but would 
ask for a verdict of assault with intent to commit rape or assault on a 
female. Whereupon the bills were consolidated for the purpose of trial. 
The jury returned the following verdict: 

Guilty of incest. 

Not guilty of carnal knowledge of a virtuous female over 12 and under 
16 years. 

Guilty of assault with intent to commit rape. 

Guilty of an assault on a female, 

It was the judgment of the court that defendant be confined in the 
State’s prison for not less than 18 nor more than 24 months, from which 
he appealed. 


Attorney-General McMullan, Assistant Attorney-General Moody, and 
William Mayo, Member of Staff, for the State. 
P.W. Glidewell, Sr., for defendant, appellant. 


Hieerns, J. The conviction for an assault on a female may be treated 
as surplusage. This is a lesser offense included in the charge of assault 
with intent to commit rape. <A conviction of an assault on a female could 
only be sustained, provided the jury acquitted of the greater offense. 
The conviction on the other counts would, of course, sustain the judgment. 

As disclosed in the record, the principal State’s witness told a story 
involving her father in sex crimes with her, beginning when she was nine 
years old and continuing until 15 August, 1952. On 15 August, 1952, 
the defendant and his wife were taking the witness to task for keeping 
company with a married man, whereupon a fight took place in which she 
testified the defendant pulled her hair and she kicked him. She imme- 
diately left home, not to return. At that time she was 15 years old. 
Immediately after she left home on 15 August, 1952, she told a married 
sister and her sister’s husband of her father’s conduct toward her. In 
corroboration, they testified for the State as to what she had told them. 
The defendant testified in his own behalf, entering a complete denial. 
The wife and other members of the family testified in his behalf, corrobo- 
rating him, and in part contradicting the daughter’s story. Eight neigh- 
bors testified to the defendant’s good character. 

The story told by the principal State’s witness is lurid in some, but 
vague in other details. She testified on some occasions her father used 
rubbers, others he did not. While the story is not altogether free from 
suspicion, yet it is sufficient to survive the challenge interposed by defend- 
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ant’s motion for judgment as of nonsuit at the close of the State’s evidence 
and renewed at the close of all the evidence. 

The defendant was arrested on 16 March, 1953, just seven months after 
the State’s witness left home, and, according to her story, all acts covered 
by the charges in the indictments had ceased. At the time of arrest the 
defendant was at work near his home. In the search incident to the 
arrest the officers took from his pocket a billfold. In the flap to this 
billfold the officers found two prophylactic rubbers. These they sealed 
in an envelope and made the following notation thereon: ‘Lee Stone-—— 
taken from Lee Stone’s wallet 3-16-53 in the presence of Allen and 
Lillard.” The prophylacties, together with the envelope and notation, 
were introduced in evidence, over the defendant’s objection. The admissi- 
bility of this evidence is determinative of this appeal. 

In circumstantial or indirect evidence, of which that offered is an 
example, it is often difficult to draw the line separating that which is 
admissible and that which is not. There is a twilight zone between cir- 
cumstances that are clearly admissible and those clearly not admissible. 
It is in this category that the courts have difficulty. As said by Justice 
Allen of this Court in the ease of Bank v, Stack, 179 N.C, 514, 103 S.E. 6, 
“The relevancy of evidence is frequently difficult to determine because 
men’s minds are so constituted that a cireumstance which impresses one 
as having an important bearing on a controverted issue appears to another 
to have no probative value.” The rule is stated by Greenleaf (1 Green- 
leaf, Evidence, sec. 51a), “It is not necessary that the evidence should 
bear directly on the issue. Jt is admissible if it tends to prove the issue 
or constitutes a link in the chain of proof, althouga alone it might not 
justify a verdict in accordance with it.” 

Taylor (1 Taylor, Evidence, sec. 316), in stating the rule, says: “While 
he (the judge) shall reject as too remote every fact which merely fur- 
nishes a forceful analogy, or a conjectural inference, he may admit as 
relevant the evidence of all those matters which shed a real, though 
perhaps an indirect and feeble light on the question ‘n issue.” 

In the case of S. », Plyler, 153 N.C, 630, 69 S.E, 269, Justice Brown 
states the rule: “Where the particular fact sought to be proved is equally 
consistent with the existence or nonexistence of the fact sought to be 
inferred from it, the evidence can raise no presumption either way, and 
should be excluded.” S. v. Vinson, 638 N.C. 335; S. vo. Brantley, 84 
N.C, 766. 

In the case of S. v. Brantley, supra, after discussing the necessity for 
the use of cireumstantial evidence and the dangers incident to such use, 
the Court said: “Among other hazards and inconveniences it was found 
that to allow evidence to be given touching every collateral matter that 
could be supposed, however remotely, to throw any light upon the main 
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fact sought to be established, had the effect to render trials too compli- 
cated and to confuse and mislead the juries, and at the same time to 
surprise the party on trial who could not come prepared to disprove every 
possible circumstance, but only such as he might suppose to be germane 
and material. And therefore the main rule was adopted of restricting 
the inquiry to such facts as, though collateral to the matter at issue, had 
a visible, reasonable connection with it—not such a connection as would 
go to show that the two facts, the collateral one and the main one, some- 
times, or indeed often, go together, but such as will show that they most 
usually do so.” 

When tested by the foregoing rule, the possession of prophylactics on 
16 March, 1958, does not tend to prove the defendant committed rape 
on the ...... day of June, 1949, and it does not tend to prove he committed 
incest or that he had sexual intercourse with an innocent and virtuous 
female over 12 and under 16 years of age on 15 August, 1952. 

The evidence objected to in this case is in a category entirely different 
from that offered in S. v, Fogleman, 204 N.C. 401, 168 S.E. 536, and 
S. v. Payne, 218 N.C. 719, 197 S.E. 578. In each of those cases the 
defendant was indicted for murder. The evidence established the killing 
with firearms, After the homicide an arsenal including high-powered 
firearms was discovered in the automobiles in which the defendants were 
shown to have been riding. These weapons, together with the burglar 
tools concealed in the automobiles with them, were offered in evidence. 
The Court, in the Fogleman case, supra, which was quoted with approval 
in the Payne case, said: “Evidence of this character is admissible on the 
principle that it tends to show a design or plan.” The articles introduced 
were implements of violence in a prosecution for a crime of violence, 

The possession of two contraceptives does not tend to prove the owner 
had been engaged in acts of incest, rape, and carnal knowledge of an 
innocent and virtuous girl between the ages of 12 and 16 years. The 
admissibility of this evidence over defendant’s objection was prejudicial 
error. 

The case is sent back to the Superior Court of Rockingham County for 
a new trial on indictment No. 1724B; and new trial on the first count in 
indictment No. 1724A. 

New trial. 


20—240 
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THE BANK OF FRENCH BROAD, INC., v. MRS. BLANCHE R. BRYAN, 
ADMINISTRATRIX OF THE BstateE or WAYNE BRYAN, ano RALPH 
RAMSEY. 


(Filed 22 September, 1954.) 
1. Pleadings § 831— 


A motion to strike an allegation from a pleading for irrelevancy admits, 
for the purposes of the motion, the truth of all fac:s well pleaded in the 
allegation, and any inferences fairly deducible from them. But it does not 
admit the conclusions of the pleader. 


2. Insurance § 261,— 


Where, upon valid consideration, a person agrees with another, who has 
an insurable interest in the life of a third person, to procure the issuance 
of a term policy on the life of such third person, and fails to procure the 
issuance of the policy, recovery may be had, upon the death within the 
period specified of the person sought to be insured, for breach of the con- 
tract to procure the issuance of the policy or for negligent default in fail- 
ing to perform the duty imposed by such contract. The principle of lia- 
bility for breach of agreement to procure property ‘nsurance applies also 
to life insurance. 


3. Same: Bills and Notes § 29— 


An accommodation endorser alleged that the payee bank through its 
officer, who was also an agent for a life insurance company, agreed to 
procure the issuance of a term policy of life insurance on the maker, that 
interest on the note and the insurance premium were paid to the officer, 
that the policy was not issued, and that the maker died within the term 
specified. Held: The allegations are germane to defense of an action on 
the note by the payee bank, regardless of whether it is alleged that the 
premium was paid to the bank or to the insurance company, the basis of 
the defense being the bank’s breach of its agreement to procure the issu- 
ance of the policy. 


4. Pleadings § 31— 


Motion to strike allegations of the answer which are germane to a valid 
defense is properly denied. 


AppraL bv plaintiff from Johnston, J., June Tern, 1954, of Maprson. 
Civil action by plaintiff to recover on $700.00 promissory note of 
6 July, 1953, pavable ninety days after date. The note sued on was 
executed and delivered by the late Wayne Bryan and by defendant Ralph 
Ramsey to the plaintiff. Wayne Brvan died 24 September, 1953. 
Plaintiff's appeal is from the order of the court below denying plain- 
tiff’s motion to strike as “imimaterial, prejudicial, redundant and irrele- 
vant,” paragraphs 2, 4 and 5 of defendants’ Further Answer and Defense. 
In paragraphs not challenged by plaintiff’s motioa, defendants allege 
that the note sued on is a renewal note, the origina., a $700.00 note of 
7 April, 1953, pavable ninety days after date, having been signed by the 
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late Wayne Bryan and, as accommodation endorser, by defendant Ralph 
Ramsey; and further, that C, Iu. Rector, an official of the plaintiff, was 
acting in behalf of the bank “in the scope of his agency during all times 
herein mentioned.” 

In paragraphs 2 and 4, challenged by plaintiff’s motion, defendants 
allege, in substance, that ©. E. Rector was also an agent of the State 
Capital Life Insurance Company of Raleigh, N. C., and as such agent 
issued, in connection with the original loan transaction of 7 April, 1953, 
a life insurance policy whereby said insurance company agreed to pay to 
the bank the sum of $700.00 in the event of the death of Wayne Bryan 
within three months from 7 April, 1953. 

In paragraph 5, challenged by plaintiff’s motion, defendants allege: 

“That on or about 6 July 1953, as these defendants are informed and 
believe, the said Wayne Bryan sought to renew the above-mentioned note 
and insurance and the interest on the note and the premium on the insur- 
ance were paid to The Bank and to the agent of the said State Capital 
Life Insurance Company, and the plaintiff agreed to cause an insurance 
policy to be issued with the State Capital Life Insurance Company in the 
sum of $700.00, payable to the plaintiff in the event of the death of 
Wayne Bryan during the three months period for which said note was to 
be renewed; that as these defendants are informed and believe, the plain- 
tiff failed to cause said insurance to be issued as it agreed to do; that 
Wayne Bryan died during the term for which the plaintiff agreed to 
cause said insurance to be issued; that by reason of the plaintiff’s failure 
to cause said insurance to be issued as it agreed to do the plaintiff is not 
entitled to recover any amount from the defendants in this action.” 


Carl R. Stuart and E. L. Loftin for plaintiff, appellant. 
G. D. Bailey and W. E. Anglin for defendants, appellees, 


Bossitt, J. Appellant, in its brief, does not deal separately with each 
challenged allegation. It presents its position as if the case were before 
us on demurrer to defendants’ Further Answer and Defense, challenging 
the sufficiency of defendants’ pleading to constitute a defense rather than 
the propriety of particular allegations. 

As stated by Hrvin, J.: “A motion to strike an allegation from a plead- 
ing for irrelevaney admits, for the purposes of the motion, the truth of 
all facts well pleaded in the allegation, and any inferences fairly deduci- 
ble from them. But it does not admit the conclusions of the pleader.” 
Dixie Lines v. Grannick, 238 N.C. 552 (556), 78 S.E, 2d 410. Appellant 
concedes and indeed cites this statement of the applicable rule. 

Assuming sufficient interest or other recognized consideration, it 1s 
generally held that where one agrees to procure the issuance of insurance 
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on the property of another, affording protection agairst designated risks, 
and fails to do so, he will be held liable, within the amount of the pro- 
posed insurance, for the loss attributable to his default. This Court has 
recognized the breach of such agreement as a basis of liability where the 
parties to the agreement were in the following relationships: 

1. In actions by a property owner against an insurance agent or broker. 
Elam v, Realty Co., 182 N.C. 599, 109 S.E. 632, 18 A.L.R. 1210; Case v. 
Ewbanks, 194 N.C. 775, 140 S.E. 709; Boney, Insurance Comr., v. Ins. 
Co., 2138 N.C. 563, 197 S.E. 122; 29 Am. Jur. p. 180, Insurance, secs. 
108, 109; 44 C.J.S. p. 861, Insurance, sec, 172 (a); Annotations: 18 
A.L.R. 1214; 29 ALR. 2d 171. 

2, In actions by a vendee against a vendor in relation to personal prop- 
erty subject to a conditional sales contract. JT'ruck Corp. v. Trust Co., 
900 N.C, 157, 156 S.E. 787; Metselman v. Wicker, 224 N.C. 417, 30 8.E. 
2d 317; 23 N.C.L.R. 64. 

3. In actions by a property owner against a warehouseman. Box Co. 
v. Storage Co., 210 N.C. 829, 186 S.K. 155. 

4, In actions by the owners of real property, subject to deed of trust, 
against the owners of the secured debt. Dexon v. Osborne, 204 N.C, 480, 
168 S.E. 683; Crouse v. Vernon, 232 N.C. 24, 59 S.E, 2d 185; 36 Am. 
Jur. p. 852, Mortgages, sec, 828; 59 C.J.S. p. 449, Mortgages, sec. 
328 (b). 

To enforce such liability the plaintiff, at his election, may sue for 
breach of contract, or for negligent default in performance of duty im- 
posed by contract. lam v. Realty Co., supra; 44 C.J.S. p. 863, Insur- 
ance, sec, 172 (b). 

In Crouse v. Vernon, supra, plaintiff, a property owner, obtained a 
$2,500 construction loan from a bank. She secured her $2,500 note to 
the bank by deed of trust conveying the property on which she was build- 
ing a house and gave additional security. Her house burned while in 
process of construction. She sued the bank official with whom she had 
dealt, the bank, and the trustee in the deed of trust. In dealings with the 
plaintiff, the named official was acting for the bank. In addition, how- 
ever, there was allegation and evidence that the named bank official had 
a broker or agency relationship with certain (unnamed) fire insurance 
companies. Plaintiff reeovered judgment against the bank official indi- 
vidually and against the bank, predicated upon the -ury’s verdict to the 
effect that the bank official agreed to procure and have issued to plaintiff 
a fire insurance policy in amount of $4,500 covering the house being built 
on plaintiff’s property and failed to do so. The allegations of the com- 
plaint as disclosed by the original record bear close resemblance to the 
allegations of defendants now challenged by plaintiif’s motion, 
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Here, the insurance policy contemplated by the agreement alleged by 
defendants was to provide coverage against the risk of the death of Wayne 
Bryan during the term of ninety days from 6 July, 1953. But we discern 
no substantial distinction because the insurance to be procured was life 
insurance rather than to protect against property risks. 

In our view, 1t may be fairly deduced from the challenged allegations 
that the bank, through its said agent, agreed to cause the issuance of the 
policy on the life of Bryan; and that at the time the loan was renewed, 
Bryan paid an amount sufficient to cover interest on the renewal note and 
premium on insurance policy. Plaintiff insists that the allegations com- 
pel the conclusion that the interest was paid to the bank and that the 
premium was paid to Rector as agent of the msurance company. Under 
the rule of liberal construction in favor of the pleader, the relationships 
alleged do not require such an attenuate distinction. The allegations 
indicate plainly that the issuance of the insurance policy was not inde- 
pendent of but rather an integral feature of the loan renewal transaction. 
The allegations are clear to the effect that the death benefit under the pro- 
posed insurance policy was to be payable to the bank, thereby protecting 
it as well as the obligors on the $700.00 note in case of Bryan’s death 
during the ninety day term. Whether the amount of the premium was 
paid to Rector, in his capacity as bank official or in his capacity of insur- 
ance agent, the defendants are entitled to allege and show, if they can, 
that the bank made the agreement to cause the life insurance policy to be 
issued. The circumstance that its official was also an agent for a life 
insurance company would not affect its liability if in fact it made such 
agreement, Indeed, if, within its own organization, there was an agent 
authorized to issue such policy, its failure to cause the issuance thereof 
could hardly be justified. 

The defendants’ pleading is sufficient to survive the motion to strike, 
leaving for jury decision upon the evidence presented the issue as to 
whether the bank made the alleged agreement. Of course, the case now 
before us is on the pleadings. Whether defendants can support their 
allegations by sufficient evidence 1s another matter. 

Affirmed. 
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STATE OF NORTH CAROLINA on THE ReEtation or J. A. SUMMRELL v. 
CAROLINA-VIRGINIA RACING ASSOCIATION, INC., anp THE CURRI- 
TUCK COUNTY RACING COMMISSION. 


(Filed 22 September, 1954.) 


1. Constitutional Law § 20b— 


The mere fact that a state court overrules its previous decision on a 
question of state law does not constitute a denial of due process under the 
Fourteenth Amendment to the Constitution of the Wnited States. 


2. Constitutional Law § 25— 


A contract imposes no binding obligations if its validity is dependent 
unon the provisions of an unconstitutional statute. Constitution of the 
United States, Art. I, see. 10. 


8. Same—— 


The Federal Constitutional protection of the obligations of contracts 
against state action is directed only against impairment by legislation and 
not by judgments of courts. Constitution of the United States, Art. I, 
sec. 10. 


AppreaL by defendant Carolina-Virginia Racing Association, Inc., 
from Paul, 8S. J., April 4th Special Term, 1954, of Currituck. 

At Spring Term, 1954, in S. v. Felton, 239 N.C. 575, 80 S.E. 2d 625, 
it was held that Ch. 541, Session Laws of 1949, was :n violation of desig- 
nated provisions of the Constitution of North Carclina. The constitu- 
tional question having been so decided, this cause, Summrell v. Racing 
Asso., 239 N.C. 591, 80 S.E. 2d 638, then before this Court, was remanded 
for further proceedings. 

Defendant Association conducted gambling operations on its premises 
under a system of pari-mutuel betting on dog races. It is so alleged in 
its pleadings and so stated in stipulation set out in the record. Its con- 
tention is that such conduct was lawful because authorized by franchise 
from the Currituck County Racing Commission granted under the 1949 
Currituck Act. And because of said Act, it contends that G.S. 19-1, 
et seq., general statutes providing that premises used for gambling oper- 
ations constitute a nuisance, are inapplicable. In the decisions cited 
above, this Court held adversely to these contentions. The provisions of 
the 1949 Currituck Act, the actions taken in pursuance of its terms and 
the operations of defendant Association thereunder are fully stated in 
these decisions: 

In Currituck Superior Court, April 4th Special Term, 1954, defendant 
Association tendered judgment providing for dismissal of the action and 
for costs, The court below denied motion for such judgment and excep- 
tion was duly taken. Thereupon, the court below signed and entered 
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judgment in favor of plaintiff in conformity with the provisions of G.S. 
19-1, ef seg. Defendant Association excepted and appealed. 

The assignments of error are to the effect that the failure of the court 
below to sign the judgment tendered by defendant Association and the 
judgment as signed and entered constituted a violation of defendant 
Association’s rights under the Constitution of the United States in that 
the obligations of its contract rights are impaired thereby and in that it 
is deprived of its property without due process of law. This position was 
asserted in a pleading filed 4 April, 1954, bearing the caption, “Answer 
to Petition for Judgment.” 


Frank B. Aycock, Jr., for plaintiff relator, appellee. 


John G. Dawson, John B. McMullan, and Lucas, Rand & fose for 
defendants, appellants, 


Bonzitt, J. In addition to its appeal to this Court, defendant Asso- 
clation instituted an action in the federal district court to enjoin enforce- 
ment of the judgment of the court below and to restrain State law enforce- 
ment officers from enforcing the provisions of the State anti-gambling 
statutes against operations conducted at its dog track. The district court 
having denied its application for an interlocutory injunction, defendant 
Association appealed. In its decision of 20 July, 1954, the United States 
Court of Appeals for the Fourth Circuit, opinion by Parker, Chief Judge, 
affirmed the order denying the application for interlocutory injunction 
with directions to the district court to dismiss the bill for want of equity. 
Racing Asso. v. Cahoon, et al., 214 F. 2d 830. 

Defendant Association, in its brief, in relation to its position that the 
judgment constitutes a taking of its property without due process of law, 
contends that the constitutionality of the 1949 Currituck Act was not 
before this Court for decision in Summrell v. Racing Asso., 239 N.C. 591, 
80 S.E. 2d 638. Decision of the constitutional question upon the former 
appeal, which defendant Association suggests was done, is said to consti- 
tute such a departure from prior decisions of this Court as to constitute 
a denial of due process. The contention is without merit. 

Upon the former appeal, this Court considered carefully all the cases 
now cited. With reference to Amick v. Lancaster, 228 N.C. 157, 44 S.E. 
2d 738, stressed by defendant Association, this Court, for reasons then 
stated, expressed the view that the authority of that decision in relation 
to the facts in this cause was at least open to question. Be that as it may, 
the constitutional question was not determined on the former appeal in 
this cause. It was decided in S. v. Felton, 239 N.C. 575, 80 S.E. 2d 625. 
The 1949 Currituck Act having been declared unconstitutional in the 
Felton case, defendant Association could not rely further upon its pro- 
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visions as a defense in this cause. It should be noted that counsel for 
defendants herein were permitted to appear amtct curiae in the Felton 
case and did participate orally and by brief in the argument of the con- 
stitutional question. 

If the defendant Association’s contention is that the decision in &. v. 
Felton, supra, constituted a departure from previous decisions of this 
Court, the obvious answer is that we do not so regard it. But even if 
there were such departure, the contention is without raerit; for, as pointed 
out by Parker, Chief Judge, in Racing Asso. v. Cahoon, et al., supra, 
with citation of authority, the mere fact that a state court overrules its 
previous decisions on a question of state law does not constitute a denial 
of due process under the Fourteenth Amendment to the Constitution of 
the United States. 

Defendant Association contends further that its operations were con- 
ducted under a franchise granted to it on or about 11 May, 1949, by 
Currituck County Racing Commission, an agency o- the State of North 
Carolina, and that the judgment impairs the obligation of such contract 
and of its corporate charter in violation of Art. I, see. 10, of the Consti- 
tution of the United States. Again, the answers to such contention are 
given by Parker, Chief Judge, in Racing Asso. v. Cahoon, et al., supra, 
with citation of authority: first, a purported contract imposes no binding 
obligations if its validity 1s dependent upon the provisions of an uncon- 
stitutional statute; and second, the provision of A-t. I, sec. 10, of the 
Federal Constitution, protecting the obligations of contracts against state 
action, is directed only against impairment by legislation and not by 
judgments of courts. 

It appears that defendant Association has made large expenditures in 
the purchase and establishment of its dog racing premises and its pari- 
mutuel apparati. It appears also that its operat.ons during the five 
seasons, 1949-1953, prior to the presentation and decision of the consti- 
tutional question, were quite profitable. It continues as owner of the 
real property. The record does not disclose whether defendant Associa- 
tion or another became purchaser of the personalty when sold by the 
commissioner under the judgment. While the delay in the presentation 
of the constitutional question to this Court for decision would seem to be 
without legal significance, the records in this cause and in the Felton case 
and companion cases leave the impression that defendant Association 
was neither alert nor cooperative in any effort to obtain an early decision 
on the constitutionality of the 1949 Currituck Act. 

For the reasons stated the judgment of the court below is 

Affirmed. 
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RALPH E. MILLER v. NORFOLK SOUTHERN RAILWAY COMPANY. 
(Filed 22 September, 1954.) 


1. Master and Servant § 25c— 


An action by an employee of a common carrier to recover for injuries 
received in the course of his duties in interstate commerce is governed by 
the Federal Employers’ Liability Act. 


2. Master and Servant § 25b— 


In an action under the Federal Employers’ Liability Act matters of 
procedure, including the judge’s charge, are governed by rules of the state 
court. 


3. Trial § 81ie— 


The crucial question in this case was whether the employer was negli- 
gent in failing to provide the employee with additional help to perform the 
task which the employee was assigned to do alone. Held: An instruction 
that if more than one person is required for the safe performance of a 
certain duty, “such as the one in question in this case,” must be held for 
prejudicial error as an expression of opinion of the court that the job in 
question required more than one man for its safe performance. 


4, Same-—— 


The fact that an expression of opinion by the trial court upon the evi- 
dence is an inadvertence renders such error nonetheless harmful. G.S. 
1-180. 


AppEaL by defendant from Burgwyn, EL. J., January Special Term, 
1954, of Peretimans. 

This action was brought in the Superior Court of Perquimans County, 
North Carolina. However, it is alleged and admitted that the defendant 
ig a common carrier by rail, engaged in interstate commerce. It is like- 
wise admitted that the plaintiff at the time of the injury was an employee 
of the defendant, and that he was engaged in work in furtherance of its 
interstate business. 

The evidence disclosed that for several days prior to injury, the plain- 
tiff had been working as a carpenter, together with another employee, 
repairing defendant’s camp cars. Plaintiff testified he was an inexpe- 
rienced carpenter. On the day of the injury, the other workman was off 
duty. The plaintiff was instructed to proceed alone. He was shown the 
material to be used and told to do the best he could by himself. The work 
assigned to him was the lining of one of defendant’s camp cars. Other 
workmen could be made available but plaintiff did not request assistance. 
In the course of his work he attempted to fit a seasoned pine board about 
51% inches wide by 84 inch thick and 12 to 14 feet in length, and weighing 
15 to 20 pounds, into a position above the window in the car, about six 
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feet from the car floor. He was attempting to nail the board at one end, 
holding the board in position with his arm and at the same time attempt- 
ing to hold the nail in position. In the attempt to serform these opera- 
tions alone, it was necessary for him to assume an awkward and cramped 
position. Under these conditions he attempted to drive a nail through 
the plank and into the car frame. He hit the nail a glancing blow that 
caused it to fly out of the plank, striking him in tke eye, causing great 
pain, loss of time and wages, and resulting in 99 per cent permanent loss 
of vision to the injured eye, and caused some danger of sympathetic 
impairment of the other. He contended the work he was assigned to do 
was a two-man job, and that the defendant was nezligent and liable in 
having him attempt to do the work alone. 

The defendant contended that two men had been working together for 
convenience rather than necessity, that one man could do the job. The 
defendant offered evidence that the plaintiff was told by his foreman to 
do what he could and not to attempt the impossible. 

In the argument here, counsel for both parties, with commendable 
frankness, conceded that the crucial point in the case is whether the 
defendant was guilty of actionable negligence in failing to provide the 
plaintiff with additional help to perform the task which he was assigned 
to do alone. Three issues were submitted to the jury: 

(1) Was the plaintiff injured by the negligence of the defendant as 
alleged in the complaint ? 

(2) Did the defendant by his own negligence cor.tribute to his injury 
as set out in the amendment to the answer ? 

(3) What damage, if any, is the plaintiff entitled to recover of the 
defendant ? 

The jury answered the first issue, “Yes ;” the second issue, “Yes;” and 
the third issue, “$25,000.” Judgment was signed in accordance with the 
verdict, from which the defendant appealed. 


Chas. E. Johnson and John H. Hall for plammttff, appellee. 
Wilson & Wilson for defendant, appellant. 


Hiaerns, J. In this case the rules of lability and recovery are gov- 
erned by the provisions of an Act of Congress known as The Federal 
Employers’ Liability Act, 45 U.S.C.A. 51. When a case is brought under 
this Act in the State courts, matters of procedure, such as the judge’s 
charge, are governed by rules of the North Carolina courts, 

Numerous exceptive assignments of error appear in the record and are 
discussed in the briefs. In our view, it is necessary to consider only one, 
Assignment of Error No. 17, based on Exception No, 17. This assign- 
ment and exception challenge the correctness of that part of his Honor’s 
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charge as follows: “Now there are certain duties which a corporation, as 
is this defendant, owes to its employees, one of which is: They should 
provide them with a fit and suitable place in which to work; and another 
is: They should supply them with reasonable assistance in the per- 
formance of a duty which requires (remember that word, gentlemen, 
REQUIRES) assistance of others in the safe performance of their duties; 
in other words, that the job in question should not be what is known as 
‘undermanned’ (u-n-d-e-r-m-a-n-n-e-d) ; and if it requires more than one 
person for the safe performance of a certain duty, such as the one in 
question in this case, and the defendant has available persons who could 
have been called in for that assistance, and failed to do so, they would be 
liable in damages if their failure so to do was the proximate cause of the 
injury complained of.” 

The noxious part of the charge is contained in the phrase, “‘such as the 
one in question in this case.” Whether the judge intended the jury to 
understand the phrase, such as the one in question in this case, related to 
and qualified 2t (which referred to the job) or whether it was intended 
to relate to and qualify the word “duty,” is not clear. If the phrase 
related to the job, as we are constrained to believe it did, it was equiva- 
lent to saying to the jury the job required more than one man. Duty was 
not at issue, it was not “in question.” The law fixed the duty. The 
question at issue was whether the job required more than oneman. What 
the judge said was equivalent to an expression of opinion that the job 
required more than one man, or at least that was the probable effect on 
the jury. That the expression was an inadvertence on the part of a 
eareful and painstaking judge renders the error none the less harmful. 
Both the statute, G.S. 1-180, and the decisions that help to fill the books 
are to the effect that a judge is not permitted even to intimate to the jury 
whether, in his opinion, an essential fact in a case has or has not been 
proved. 

For the error committed in the charge, there must be a 

New trial. 


STATE v. HARRY McBRIDE, JR. 
(Filed 22 September, 1954.) 


1. Criminal Law § 62f— 
The maximum period during which the execution of a sentence in a 
criminal case may be suspended upon conditions is 5 years, but ordinarily 
a suspension in excess of five years will be held void only as to that portion 
in excess of the statutory maximum, and the sentence may be ordered 
executed for condition broken at any time within the 5-year period. G.S. 
15-200. 
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2. Same— 


Where execution of sentence is suspended upon condition that the de- 
fendant be of good behavior and violate none of the laws of the state, the 
violation of a criminal law of another state is not a breach of the condition 
and cannot be made the basis for the execution of the sentence. 


3. Same— 


The fact that an order directing the execution of a suspended sentence 
is held erroneous on appeal for want of proper finding of condition broken, 
does not prejudice the power of the court below to activate the sentence 
thereafter for violation of any valid condition, if such be found and prop- 
erly adjudicated, during the period of suspension, but where there is noth- 
ing in the record to suggest that defendant had violated any of the condi- 
tions upon which his sentence was suspended, it will not be directed that 
he be held in custody for possible further inquiry, but it will be directed 
that he be immediately released. 


Perition for certiorari. 

At the October Term, 1950, of the Superior Court of Cabarrus County 
the petitioner, hereinafter called the defendant, was arraigned upon a 
bill of indictment in which he was charged in the first count with breaking 
and entering and in the second count with larceny. 

The defendant entered a plea of nolo contendere and Judge Gwyn pro- 
nounced judgment in pertinent part as follows: 

“On the count of larceny, judgment of the Court is that the defendant 
be confined in the State’s Prison for a term of 3 years, 

“On the count of breaking and entering, judgment of the Court is that 
the defendant be confined in the State’s Prison for a term of 5 years. 
The latter sentence is suspended for a period of 8 years upon the following 
conditions: 

“After his release from active service, that the defendant be of good 
behavior and violate none of the laws of the state; that he return to 
Cabarrus County and report to the Sheriff and also to the Probation 
Office; ... for a period of three years the defendant shall be placed 
under probation, and it 1s so ordered, during which time he shall faith- 
fully abide the orders of the Probation Officer; . . .” 

The defendant served the three-year sentence imposed on the larceny 
count and was released from prison. Following this, and on 25 January, 
1954, he was brought by the Probation Officer before Judge Rousseau, 
then presiding over the Superior Court of Iredell County, for alleged 
violation of the terms of his probation and suspended sentence. Where- 
upon Judge Rousseau found as facts that the defendant “had wilfully 
violated the following conditions of probation: 

“He has violated condition ‘J’ of the probation judgment, ‘violate no 
penal law of any state or the Federal Government and be of general good 
behavior’ in that on January 19, 1954 in Domestic Relations Court, 
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Danville, Virginia, subject was convicted of disturbing the peace in his 
home. 

“He has violated condition ‘a’ of the probation judgment, ‘avoid inju- 
rious or vicious habits’ in that he has been drinking since being on pro- 
bation.” 

Thereupon judgment was entered directing that the five-year suspended 
sentence be placed into effect. Commitment was issued and on 27 Janu- 
ary, 1954, the defendant was committed to Central Prison in Raleigh. 

Thereafter the defendant sued out a writ of habeas corpus which was 
returned before Judge Stevens, Judge presiding at the March Term, 1954, 
of the Superior Court of Wake County. Upon return of the writ, Judge 
Stevens, being of the opinion that he lacked authority to inquire further 
into the action of Judge Rousseau in ordering the suspended sentence into 
execution, denied the defendant’s application for release and ordered him 
remanded to prison. 

Following the order denying his petition for writ of habeas corpus, the 
defendant petitioned this Court for writ of certcorart for review of the 
order of denial. By order entered 9 July, 1954, we allowed the petition. 


R. Brookes Peters and EH. O. Brogden, Jr., for the State, 
Rk. B. Templeton and W. H, Yarborough for petitioner, defendant. 


Jounson, J. The maximum period during which the execution of a 
sentence In a criminal case may be suspended on conditions is five years. 
This is fixed by statute. G.S. 15-200. S. v. Gebson, 233 N.C. 691, 65 
S.E. 2d 508; S. v. Wilson, 216 N.C. 180, 4 S.E. 2d 440. A suspension 
of sentence for a period in excess of that authorized by statute is not void 
am toto. Ordinarily it is valid to the extent the court had power to sus- 
pend or stay execution and void merely as to the excess. Therefore the 
attempt to suspend for a period of eight years the sentence imposed in 
the case at hand for breaking and entering is void as to the last three 
years, Accordingly, the period of suspension is reduced by operation of 
law to the statutory maximum of five years. This period not having 
expired on 25 January, 1954, Judge Rousseau had authority to hear and 
determine the question of revocation. 

However, it is noted that Judge Rousseau revoked the suspension on 
the basis of his findings that the defendant had violated conditions “J” 
and “A” of the judgment; whereas it nowhere appears that the judgment 
contains any such conditions. It is manifest that Judge Rousseau, hear- 
ing the cause in Iredell County without opportunity to inspect the orig- 
inal judgment in Cabarrus County, was led to believe and acted on the 
assumption that the judgment was suspended upon the usual conditions 
set out in the printed forms promulgated by the State Probation Com- 
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mission, which contain conditions “a” and “j” referred to in Judge 
Rousseau’s order. However, the record shows that the printed form 
judgment was not used. 

The crucial condition upon which the original sentence was suspended 
is “that the defendant be of good behavior and violate none of the laws 
of the state.” It is established by authoritative decisions of this Court 
that in order to activate a sentence for breach of such condition it must 
be made to appear that the defendant has violated one of the criminal 
laws of this State. S. v. Afcllner, ante, 602, decided this day. It does not 
suffice to show a violation of a criminal law of another state where the 
condition of suspension is expressly limited to a violation of a law of 
this State. 

It necessarily follows that in the absence of a finding that the defendant 
violated any one of the conditions upon which his sentence was suspended, 
the order of revocation was erroneously entered and will be vacated, but 
without prejudice to the power of the court below to activate the sentence 
for violation of any valid condition of suspension, if such be found and 
properly adjudicated during the period of suspension. 

However, since the record here, which includes the State’s answer to 
the defendant’s petition, filed 10 March, 1954, nowhere suggests or inti- 
mates that the defendant has violated any of the conditions upon which 
his sentence was suspended, we are not disposed to direct that he be held 
in custody for possible further inquiry. On this record he is entitled to 
immediate release. It is so ordered. To that end the Olerk of this Court 
will certify copies of this opinion to the Clerks of the Superior Court of 
Wake and Cabarrus Counties and to the Director of Prisons with direc- 
tion that the defendant be discharged immediately from custody. 

Error and remanded. 


Cc. O. STORY v. EUGENIA B. WALCOTT. 


(Filed 22 September, 1954.) 
1. Deeds § 14— 
A grantee, by acceptance of a deed, becomes bound by the stipulations, 
recitals, conditions, and limitations therein contained, even though he has 
not signed the deed. 


2. Deeds § 14b: Vendor and Purchaser § 28: Parties § 3— 


Plaintiff grantor instituted this suit for specific performance against his 
grantee, alleging that the deed contained a provision that if the grantee 
should desire to sell the land conveyed, she would first offer it to grantor, 
that grantee had entered into a contract to sell to a third person, and that 
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grantor had offered to purchase the lands on the same terms and had ten- 
dered an amount equal to the consideration called for by that contract. 
Heid: The ultimate question is whether the grantor in the deed or the 
third person in the contract to convey is entitled to specific performance, 
and therefore such third person is a necessary party to the action. 


AppPEAL by plaintiff from Moore, Presiding Judge of the Eighteenth 
Judicial District, heard 28 April, 1954, in Hendersonville, N. C., from 
Pox. 

Plaintiff’s appeal is from judgment sustaining defendant’s demurrer 
to complaint. 

The complaint, in substance, alleges: 

1. Plaintiff conveyed to defendant certain lands in Polk County con- 
sisting of four separately described acreage tracts. The deed was filed 
for registration on the day of its execution and delivery, to wit, 27 Sep- 
tember, 1946, and was duly recorded. It recites a consideration of “Ten 
Dollars and other considerations.” The lands conveyed, in addition to 
descriptions by metes and bounds, are further identified as “adjoining 
the lands of James Pace, C. O. Story, R. S. Walcott, and others,” 

2. As part consideration for the sale and conveyance by plaintiff to 
defendant, the parties agreed in accordance with the following provision, 
appearing in the deed, viz.: “It is understood and agreed that in case the 
said party of the second part should desire to sell the land above deseribed 
she will first offer the same to C. O. Story.” 

3. By recorded contract of 2 July, 1952, defendant has agreed to sell 
and convey the lands to the State of North Carolina for a stipulated 
consideration. 

4, Defendant, notwithstanding her desire to sell the lands, failed to 
offer the same to plaintiff. 

5. Plaintiff, on or about 19 June, 1958, upon discovery of defendant’s 
sald contract to sell, offered to purchase the lands on the same terms; 
prepared a proper deed for execution by defendant and tendered in cash 
an amount equal to the consideration called for by said contract of sale; 
and that defendant, in violation of the agreement set forth in her deed, 
refused and still refuses to sell and convey to plaintiff upon the terms she 
has agreed to sell and convey to the State of North Carolina. 

6. Plaintiff is ready, able and willing to purchase the lands on said 
terms and seeks specific performance, 

Defendant demurred on the ground that the provision in the deed, 
quoted above, is void (1) for indefiniteness, (2) for lack of mutuality of 
obligation, and (8) for failure of consideration. 


McCown, Lavender & McFarland for plaintiff, appellant. 
Robert L. Whitmire, Jr., for defendant, appellee. 
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Bossirt, J. A grantee, by acceptance of a deed, “becomes bound by 
the stipulations, recitals, conditions, and limitations therein contained, 
even though he has not signed the deed.” 26 C.J.S. pp. 259-260, Deeds, 
sec, 53. This rule is recognized generally and by this Court. 16 Am. 
Jur. p. 645, Deeds, sec. 358; Raynor v. Raynor, 212 N.C. 181, 198 S.E. 
216; Stephens Co, v. Iisk, ante, 289, 82 S.E. 2d 99, 

The crucial question is whether the quoted provision is void as an 
unlawful restraint upon alienation, repugnant to the nature of the estate 
granted, or valid as a personal pre-emptive right granted C. O. Story to 
purchase at such price as defendant is willing to sell to another. Appellee 
relies upon Hardy v. Galloway, 111 N.C. 522, 15 S.E. 890, 32 Am. St. 
Rep. 828. Appellant undertakes to distinguish the Hardy case, con- 
tending that the provision under consideration here imposes no unlawful 
restraint upon alienation. See: Restatement of the Law, Property, sec. 
413; American Law of Property (1952), Vol. VI, pp. 506-512, sees. 
26.64-26.67. For the reason stated below, we refrain from discussion of 
this question of law. 

The complaint expressly alleges that defendant is under written con- 
tract to convey the lands to the State of North Carolina. Hence, the 
ultimate question for determination is whether plaintiff or the State of 
North Carolina is entitled to specific performance. This determination 
appears to turn on the validity of the provision in plaintiff’s deed to 
defendant. 

Decision now would be conclusive only as between plaintiff and defend- 
ant. A complete determination of the controversy cannot be made with- 
out the presence of the State of North Carolina. G.iS. 1-73. It is not a 
party to this action, nor does it appear that it has had notice thereof. 
But its right, if any, to compel specific performance to it of the land 
concerned here would be vitally affected by the prececent of decision now 
made. Under the facts alleged it is entitled to be heard before decision is 
made. Sheets v. Dillon, 221 N.C. 426, 20 S.E. 2d 344, 

Hence, the judgment sustaining demurrer is vacated and the cause 
remanded, with direction that the court below cause .zotice, with copy of 
the summons and complaint, to be served on the State of North Carolina, 
allowing it thirty (30) days from such service to make itself a party 
hereto, if it so desires, and assert its rights, if any, to the lands. Upon 
expiration of the time so prescribed, the court below will consider the 
cause de novo upon the pleadings then before it, without prejudice to any 
party on account of Judge Moore’s judgment of 28 April, 1954, or on 
account of what is stated herein, 

Remanded, with directions, 
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MRS. CASSIE M. MESSICK vy. C, A. TURNAGE. 
(Filed 22 September, 1954.) 


1. Negligence § 19b (5)— 

Plaintiff instituted this action to recover for persona! injury allegedly 
caused by the falling of plaster in defendant’s theatre. The allegations 
were to the effect that the plaster fell because of seepage of water due to 
a leaking roof, but the evidence was to the effect that the water flowed 
from a rest room on the balcony level. Held: Nonsuit was properly 
entered for variance between the allegation and proof. 


2. Pleadings § 24— 
Proof without allegation is as unavailing as allegation without proof. 


PLAINTIFF’s appeal from Carr, J., February 1954 Term, Braurorr 
Superior Court. 

In this action the plaintiff seeks to recover damages on account of 
injuries she received while a patron in defendant’s moving picture theatre. 
The allegations in her complaint are in substance that she purchased a 
ticket and entered the theatre during a hard rain; that falling plaster 
and water behind her so frightened her that she involuntarily jumped 
from her seat, striking the metal part of the seat in front, causing her 
injury. The particular breach of duty on the part of the defendant which 
she alleges is actionable negligence is set out in the following words: 
“That the defendant failed to maintain a safe theatre and auditorium for 
plaintiff’s enjoyment, in that the defendant knew or should have known 
by reasonable observation which was his duty, that said roof was leaking 
and in bad repair.” 

She further alleges somewhat indefinitely that this condition caused the 
plaster to give way. The other allegations of negligence are too general, 
too indefinite, and too vague to be availing. 

The defendant answered, denying negligence, and denying that the roof 
was leaking or in bad repair. 

The evidence, in the light most favorable to the plaintiff, tended to 
show the theatre consisted of a main floor and a balcony which extended 
over the rear part of the main floor on either side and to the rear. A 
restroom on the level with the baleony floor was maintained for the 
patrons of the theatre. A valve in one of the fixtures in the restroom 
failed to close, causing water to spill out to the floor. This floor was of 
tile, sloping toward the center, and fitted with a drainpipe sufficient in 
size to carry all overflow. This pipe was covered with a grill. Cigarette 
butts and other debris had clogged the pipe. Water covered the floor 
to a depth sufficient to overflow a three-quarter-inch strip at the door, 
The balcony was covered with a carpet which soaked up the overflowing 
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water, Seepage from the carpet through the floor of =he baleony softened 
the plaster under the balcony. Suddenly this plaster gave way, and, to 
use plaintiff’s own words, “T thought the whole baleony was coming down 
behind me, it make so much fuss. I did not know what was going on at 
the second when it happened, and it startled me so [ hit my leg on the 
back of the seat.” The plaintiff’s evidence further tended to show the 
door to the restroom wag closed. The sound of running water could not 
be heard from the outside. Water could not be disecvered from the out- 
side, except by examination or stepping on the carpet. At the close of 
plaintiff’s evidence, motion for judgment of nonsuit was made and sus- 
tained. The plaintiff appealed. 


LeRoy Scott and L. H. Ross for plaintiff, appellant. 
Rodman & Rodman for defendant, appellee. 


Hieerxs, J. The negligence sufficiently pleaded in the complaint is to 
the effect that the defendant “knew or should have known ... that said 
roof was leaking and in bad repair .. .” There is not a suggestion in the 
evidence that the roof was leaking and in bad repair. It was ineumbent 
upon the plaintiff not only to prove negligence proximately causing her 
injury, but it was her duty to prove negligence substentially as alleged in 
her complaint. This she failed to do. Proof without allegation is as 
unavailing as allegation without proof. Smith v. Barnes, 286 N.C, 176, 
72 S.E. 2d 216; Bowen v. Darden, 933 N.C. 448, 64 S.E. 2d 285, 

The judgment of the Superior Court of Beaufort County is 

Affirmed. 


BLUE MAGIC COMPANY OF NORTH CAROLINA, A PARTNERSHIP COM- 
PosED or W. H. HUPLITS, JR., ann MAX M. LEVY, vv. ATLANTIC COAST 
LINE RAILROAD COMPANY. 

(Filed 22 September, 1954.) 

Pleadings § 28— 

Allegations of evidential rather than ultimate or issuable facts, and of 
contentions of law, should be stricken on motion aptly made. Such deter- 


mination is without prejudice to rulings upon the trial as to the competency 
of the evidence and upon the questions of law. 


AppraL by plaintiffs from Morris, J., May Term, 1954, of Wirson, 
Modified and affirmed. 

Action by plaintiffs to recover from defendant, terminal carrier, with 
reference to glass bottles purchased by plaintiffs, alleged to have been 
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damaged while in transit from shipping points in Indiana and Pennsyl- 
vania to plaintiffs’ plant in Wilson, North Carolina. 

Defendant answered the allegations of the complaint. Thereafter, the 
defendant alleged much new matter under the captions First Further 
Answer and Defense and Counterclaim, Second Further Answer and 
Defense, and Third Further Answer and Defense. The hearing below 
was on plaintiffs’ motion to strike twelve numbered paragraphs of defend- 
ant’s First Further Answer and Defense, all of its Second Further 
Answer and Defense, and all of its Third Further Answer and Defense. 
Judgment in the court below allowed plaintiffs’ said motion as to para- 
graph 13 of defendant’s First Further Answer and Defense but denied 
plaintiffs’ motion to all other challenged allegations. Plaintiffs appealed 
from the portion of the judgment denying its motion. 


Gardner, Connor & Lee for plaintiffs, appellants. 
M.V, Barnhill, Jr., F. S. Spruill, and Lucas & Rand for defendant, 
appellee. 


Prer Curtam. A careful consideration of the allegations challenged 
by plaintiffs’ motion reveals that the matters alleged are evidential or 
probative facts rather than ultimate or issuable facts, or that they con- 
stitute a narration of defendant’s contentions of law. Hence, they have 
no proper place in defendant’s pleading. They are deemed prejudicial. 
Daniel v. Gardner, ante, 249, 81 S.E. 2d 660. Plaintiffs’ motion should 
have been allowed in its entirety. It is so ordered. 

Defendant’s pleading sufficiently alleges, in allegations not challenged, 
the ultimate or issuable facts upon which it bases its defense and counter- 
claim. Rulings as to competency of evidence and as to questions of law 
will be passed upon at the trial. The allowance of plaintiffs’ motion will 
have no bearing upon the decision of such questions by the trial judge. 

Modified and affirmed. 


H. A. COLLINS anp Wirz, PARALEE COLLINS, anp RUTH C. BROOK- 
SHIRE, PETITIONERS, vy. NORTH CAROLINA STATE HIGHWAY & PUB- 
LIC WORKS COMMISSION. 


(Filed 22 September, 1954.) 
Trial § 39— 
Even though the amount of the verdict may prompt the surmise that it 
was a quotient verdict, this alone is insufficient to compel the conclusion, 
as a matter of law, that it was in fact a quotient verdict. 
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AppraL by respondent from Pless, J., March Term 1954, Buncomse. 
No error, 

Special proceeding for the recovery of compensation for the land of 
petitioners appropriated by respondent for highway purposes. 

In the proceeding before the clerk, the commissioners assessed the 
damages, the clerk signed judgment on the report of the commissioners, 
and respondent appealed. 

In the court below the jury fixed the damages sustained by petitioners 
at $1,666.67. From judgment on the verdict respondent appealed. 


Don C. Young for petitioner appellees, 
R. Brookes Peters and McLean, ilmore & Martin for respondent ap- 
pellant. 


Per Curtam. Respondent’s exceptive assignments of error fail to 
raise any question of law of sufficient moment to require discussion. 
Upon the rendition of the verdict the respondent did not request the court 
to poll the jury. While the amount of the verdict may prompt the 
surmise that it was a quotient verdict, it alone is insufficient to compel 
the conclusion, as a matter of law, that it was in fact a quotient verdict. 

As no prejudicial error is made to appear, the verdict and judgment 
will not be disturbed. 

No error. 


WILLIAM J. BATCHELOR, ETHEL BATCHELOR v. M. B. MITCHELL 
AND Wire, EMMA H. MITCHELL; R. I. MITCHELL AND SONS, INC., 
Ww. J. MANNING. 
(Filed 22 September, 1954.) 


AppEAL by plaintiffs from Morris, J., at February Civil Term, 1954, 
of Nasu. Affirmed. 


Davenport & Davenport and O. B. Moss for plaintiffs, appellants, 
Hobart Brantley and Cooley & May for defendants, appellees. 


Per CurtaM. This is a civil action involving title to land. It was 
here before on appeal from a judgment sustaining the defendants’ de- 
murrer to the complaint. Our decision reversing the lower court and 
holding that the allegations of the complaint are sufficient to constitute 
a cause of action is reported in 238 N.C, 351, 78 S.E. 2d 240, where the 
essential facts alleged may be found summarized. 
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When the case went back to the lower court the defendants filed answer 
denying the material allegations of the complaint and setting up the 
pertinent statutes of limitation. 

On retrial, at the close of the plaintiffs’ evidence the defendants moved 
for judgment as of nonsuit. The motion was allowed and from judgment 
based on such ruling the plaintiffs appealed. 

The appeal presents no new question or feature requiring extended 
discussion. We have examined the record and find no substantial merit 
in any of the exceptions brought forward. They relate to matters of 
evidence and to the question of nonsuit. Neither reversible nor prejudi- 
cial error has been made to appear. The evidence adduced when liberally 
construed in favor of the plaintiffs is insufficient to make out a prima 
facie case. The judgment of nonsuit will be upheld. 

Affirmed. 


CAROLINA DRIVE-UR-SELF, INC., v. JAMES B. MAIDEN, TRADING AND 
Doing BUSINESS UNDER THE FirrM NAME AND STYLE ofr ALLIED ROOFING 
COMPANY. 

(Filed 22 September, 1954.) 


Appgean by defendant from Whitmire, Special Judge, July Conflict 
“A” Term 1954 of Buncomse. 

Civil action to recover on rental contract of 8¢ per mile, plus $25.00 
per week and 3% sales tax thereon, on automobiles rented and used by 
the defendant from the plaintiff. The General County Court of Bun- 
combe County entered judgment for the plaintiff in the exact amount 
prayed for in the complaint. The defendant appealed to the Superior 
Court, which court overruled each and every one of the defendant’s 
assignments of error and in all respects affirmed the judgment of the 
General County Court. 

The defendant appealed to the Supreme Court assigning errors. 


Ward & Bennett for Plainteff, Appellee. 
S. J. Pegram and William J. Cocke for Defendant, Appellant. 


Per Curram. Due and careful consideration has been given to each 
assignment of error presented by the appellant on this appeal, and we 
find no error in the trial below of sufficient merit to warrant a disturbance 
of the judgment entered in the Superior Court. The facts are simple. 
The applicable rules of law well established. There is no need for 
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further discussion. All the defendant’s assignments of error are over- 
ruled, and the judgment below is 
Affirmed. 


C. C. JACKSON v. W. R. SULLIVAN. 
(Filed 22 September, 1954.) 


AppeaL by defendant from Clement, J., January Term, 1954, of 
BUNCOMBE, 

This is a civil action tried in the General County Court of Buneombe 
County, North Carolina, to recover a balance of $375.00 alleged to be 
due upon a contract for services rendered by the plaintiff for and on 
behalf of the defendant. Jury trial was waived. Verdict for the plain- 
tiff, and judgment was duly entered. The evidence supports the verdict. 
The defendant excepted to the judgment and appealed to the Superior 
Court of Buncombe County. His exceptions and assignments of error 
were overruled and the verdict and judgment of the lower court affirmed. 
The defendant appeals, assigning error. 


I. C. Crawford and L. C. Stoker for appellee. 
Appellant in propria persona. 


Per Curram. The assignments of error brought forward in the 
defendant’s brief fail to reveal error. Hence the judgment below is 
Affirmed, 


ETHEL DAVIS v. WENDELL S. SIMMONS anp JEFFERY BLACKMON. 
(Filed 22 September, 1954.) 


- Apprat by plaintiff from Sink, J., July Term 1954, Surry. No error. 

About 1:00 a.m. on 31 May 1953, plaintiff was lying prone across the 
westerly half of Highway 52 near Mount Airy. She was apparently in 
a drunken stupor. Defendants, traveling in a southerly direction, meet- 
ing automobiles going in the opposite direction, ran over a part of plain- 
tiff’s body. Defendant Blackmon was the owner of the automobile, and 
Simmons was, at the time, operating the vehicle. 

The jury answered the first issue of negligence “No.” The court below 
entered judgment on the verdict and plaintiff appealed. 
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Brank Freeman and J. N. Freeman for plaintiff appellant. 
Ratcliff, Vaughn, Hudson, Ferrell & Carter for defendant appellees. 


Per Curtam. Plaintiff’s assignments of error fail to disclose any 
error in the trial in the court below such as would entitle her to a new 
trial. None of them are of sufficient merit to require discussion. The 
jury has resolved the facts adversely to plaintiff. She must abide the 
result. 

No error, 


STATE v. FRANK E. SMITH. 
{Filed 29 September, 1954.) 


1. Criminal Law § 78g— 


Ordinarily exception to improper remarks of the solicitor during the 
argument must be taken before verdict. 


2. Criminal Law § 50f— 


Where the remarks of counsel are improper in themselves, or are not 
warranted by the evidence, and are calculated to mislead or prejudice the 
jury, it is the duty of the court to correct same upon objection, and, even 
in the absence of objection, it is proper for the court to correct gross abuse 
ex mero motu. 


3. Same— 


Ordinarily the court, upon objection, may correct improper argument of 
the solicitor in his charge, but if the impropriety be gross it is the duty of 
the court to interfere at once. 


4. Same—Argument of solicitor held improper as appealing to prejudice 
and as being unwarranted by evidence. 


In this prosecution of the defendant for driving on the highways of the 
State while under the influence of intoxicating liquor, the solicitor argued 
that the jury should accept the word of the local officers as against the 
word of a stranger from another state, and argued that just because the 
defendant was a man of wealth having unlimited means, he should not be 
permitted to drive through the county, criticizing its roads, and running 
down children in his big car, and that the fact that a bottle of whiskey 
found in the defendant’s ear had the seal unbroken was no evidence that 
defendant had not taken a drink, since defendant, being a man of means, 
could buy several bottles and throw each away after he had broken the 
seal and taken a drink, ete. There was no evidence in the record that the 
defendant was a man of wealth. Held: The argument was improper both 
as containing appeals to prejudice and as being unwarranted by the evi- 
dence. Such impropriety is not corrected by an instruction that the jury 
should give a nonresident as fair a trial as a resident and should give a 
man of means as fair a trial as a man without means, there being no 
instruction that the argument was improper and that the jury should dis- 
regard it. 
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5. Criminal Law §§ 67a, 78g— 


The defendant’s assignments of error to the arguinent of the solicitor 
in a non-capital case cannot be sustained when not supported by exception 
taken before verdict, but upon the record in this case the Supreme Court, 
in the exercise of its Supervisory power, takes cognizance ex mero motu to 
preserve defendant’s constitutional right to a fair and impartial trial. 


BossBitt, J., dissenting. 
JOHNSON, J., concurs in dissent. 
HIGGINS, J., concurring in dissent. 


AppreaL by defendant from Burgwyn, Emergency Judge, March Crim- 
inal Term 1954 of CasweELt. 

Sriminal prosecution upon a warrant charging the defendant with 
driving an automobile upon the highways of the State, while under the 
influence of intoxicating liquor in violation of the State statute. On this 
warrant the defendant was found guilty, and judgment pronounced by 
the Caswell County Recorder’s Court. On appeal to the Superior Court 
of the county the defendant was tried de novo, convicted by a jury, and 
judgment pronounced, 

The defendant appealed to the Supreme Court assigning error. 


Harry McMullan, Attorney General, Ralph Moody, Assistani Attorney 
General, and Charles G. Powell, Jr., Member of Staff, for the State. 
W. Brantley Womble for Defendant, Appellant. 


Parker, J. The defendant’s assignments of error, except those that 
are formal, relate to the argument of the Solicitor for the State to the 
jury. The part of his argument assigned as error is as follows: “1. 
Officer Norwood and Sheriff Harrison are personally known to all of you 
for years, whereas this stranger from Texas is an unknown. Therefore, 
you have no choice but to take the word of the local officers against his. 

“9, Just because he is a man of property, can afford an expensive 
Lincoln ear is no reason why he can come through rere and break our 
laws. The rest of us are not blessed with wealth and have to be satisfied 
with the simple things of life. 

“3. Just because he drives a Lincoln car 1,000 miles a week and covers 
seven states is no reason why he can come through Yanceyville criticizing 
our roads and saying they are narrow and full of curves. These roads 
are good enough for the rest of us. If he doesn’t like them, let him stay 
out of here and go back to Texas where he belongs. We have to be satis- 
fied with the meagre possessions we have. I dare say not one of us here 
owns a Lincoln car, 
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“4, Just because he is a man of property and ean afford a Lincoln car, 
are you going to allow him to drive through here and run down your little 
daughter or your little son, or yours, or yours? I say ‘No.’ You must 
find him guilty. 

“5, And as for his having a sealed bottle of whiskey in his car, thus 
claiming that he hadn’t been drinking, I ask you to ignore this apparently 
innocent unopened bottle of whiskey. This man of property, in order to 
delude police, can afford to buy two bottles, take a few swigs out of one 
and then throw it away—keeping the sealed bottle conspicuously in the 
ear to prove he hasn’t touched it. Having unlimited means, he will stop 
further up the road, buy another bottle, have a few swigs out of it, and 
throw this away, too. With his means, he ean do this repeatedly and 
ignore the expense, thus drinking himself into such a condition that he 
is no longer fit to drive—but still having the sealed bottle there in the 
car as a decoy to the arresting officer, 

“6. This business of having power steering and automatic headlight 
dimmers—luxuries that you gentlemen can’t afford on your cars—is no 
license for him to come through our community breaking our laws.” 

The evidence for the State tends to show that the defendant is a travel- 
ing salesman living in Raleigh, to which place he came from Texas. In 
the car with him were two ladies, neither of whom was drinking. The 
patrolman found in the car a pint of ABC whiskey with unbroken seal, 
and testified there was no evidence that drinking had been going on in 
the car. 

There is no evidence in the record that the defendant was a man of 
wealth having unlimited means, as argued by the solicitor. The fact that 
he was driving a Lincoln car permits no such inference, 

The record shows that the defendant excepted to the solicitor’s remarks, 
but it does not show when the exception was made. Upon inquiry by this 
Court upon the oral argument as to when the exception was made, defend- 
ant’s counsel replied that it was entered after the verdict of guilty, when 
he made a motion that the verdict be set aside on the ground that the 
argument of the solicitor was prejudicial, and then moved that the court 
set aside the verdict in its discretion. 

The court made this reply to the motion of the defendant to set the 
verdict aside: “I am not going to set it aside. I tried to charge the jury 
and impress on them that it is their duty to give a man from Texas as 
fair a trial as aman from North Carolina or another county in the State; 
and to give a man of means as fair a trial asa man of nomeans. Itisa 
question of fact.” That in substance is all the court charged the Jury in 
respect to the improper remarks of the solicitor. Nowhere in the charge 
did the court charge the jury that the remarks of the solicitor were im- 
proper, grossly unfair and highly prejudicial, and that the jury should 
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disregard such remarks. Nowhere in the charge did the court instruct 
the jury that there was no evidence that the defendant was a man of 
wealth possessed of unlimited means, and that the jury should disregard 
such remarks. On the contrary, it would seem that the court emphasized 
the solicitor’s remarks that the defendant was a man of wealth. The 
court’s reply to the motion of the defendant to set the verdict aside and its 
attempt in its charge to correct the baneful effect of the remarks of the 
solicitor make it manifest that the court heard the improper remarks, or 
at least it was brought to its attention before it delivered the charge to 
the jury. 

We have held in a long line of decisions that exception to improper 
remarks of counsel during the argument must be taken before verdict. 
S.v. Suggs, 89 N.C. 527; S. v. Tyson, 183 N.C. 692, 45 S.E. 838; 8. v. 
Steele, 190 N.C, 506, 130 S.E. 308; S. v. Hawley, 229 N.C. 167, 48 S.E. 
2d 385. The rationale for this rule, which has been frequently quoted 
in our decision, is thus stated in Knight v, Houghtalling, 85 N.C. 17: 
“A party cannot be allowed ... to speculate upon his chances for a 
verdict, and then complain because counsel were not arrested in their 
comments upon the ease. Such exceptions, like those to the admission of 
incompetent evidence, must be made in apt time, or else be lost.” 

We have modified this general rule in recent years so that it does not 
apply to death cases, when the argument of counsel is so prejudicial to the 
defendant that in this Court’s opinion, it is doubted that the prejudicial 
effect of such argument could have been removed from the jurors’ minds 
by any instruction the trial judge might have given. S. v. Little, 228 
N.C, 417, 45 S.E. 2d 542; S. vu. Hawley, supra; S. v, Dockery, 2388 N.C. 
299 77 SE. 2d 664, 

In respect to the general rule we said in S. v. Davenport, 156 N.C. 596, 
p. 612, 72 S.E. 7: “In the passage taken from S. v. Tyson, we did not 
intend to decide that a failure of the judge to act immediately would be 
ground for a reversal, unless the abuse of privilege is so great as to call 
for immediate action, but merely that it must be left to the sound discre- 
tion of the court as to when is the proper time to interfere; but he must 
correct the abuse at some time, if requested to do so; and tt is better that 
he do so even without a request, for he is not a mere moderator, the chair- 
man of a meeting, but the judge appointed by the law to so control the 
trial and direct the course of justice that no harm can come to either 
party, save in the judgment of the law, founded upon the facts, and not 
in the least upon passion or prejudice. Counsel should be properly 
curbed, if necessary, to accomplish this result, the end and purpose of all 
law being to do justice.” (Italics ours). 

We have also held in many cases that where the remarks of counsel are 
improper in themselves, or are not warranted by the evidence, and are 
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calculated to mislead or prejudice the jury, it is the duty of the court upon 
objection to such remarks to interfere. S. v. O'Neal, 29 N.C. 251; Melvin 
v. Lasley, 46 N.C. 3886 (no exception was made to improper argument of 
the plaintiff’s counsel as to statements in a book he held in his hand, 
which was not in evidence and not admissible; the court did not correct 
the mistake at the time nor in its charge; on the contrary the court 
decided the book was admissible in evidence, and charged the jury upon 
it as evidence; a venwre de novo was ordered); Jenkins v. Ore Co., 65 
N.C, 568; McLamb v. BR. B., 122 N.C. 862, 29 S.E. 894; Perry v. R. R., 
128 N.C. 471, 39 S.E. 27; 9. v, Davenport, supra; S. v. Tucker, 190 N.C. 
708, 180 S.E. 720; 8. v, Howley, 220 N.C. 118, 16 S.E. 2d 705; S. v. 
Intile, supra; S. v. Hawley, supra; 8S. v. Bowen, 230 N.C, 710, 55 S.E. 
2d 466, 

Ordinarily the court may correct improper argument at the time or 
when it comes to charge the jury. S. v. O'Neal, supra; Melvin v. Easley, 
supra; McLamb v. R. R., supra; 8. v,. Lattle, supra. If the impropriety 
be gross, it is the duty of the court to interfere at once. Jenkins v. Ore 
Co., supra; S. v. Tucker, supra. 

It is especially proper for the court to intervene and exercise the power 
to curb improper argument of the solicitor when the State is prosecuting 
one of its citizens, and should not allow the jury to be unfairly prejudiced 
against him. S. v. Williams, 65 N.C. 505, Every defendant should be 
made to feel that the solicitor is not his enemy, and that he is being 
treated fairly. S. v. Smith, 125 N.C, 615, 84 S.E. 2385; 8. v. Tucker, 
supra. 

Counsel have wide latitude in making their arguments to the jury. 
S.v. O Neal, supra; McLamb v. R. R., supra; 8S. v. Little, supra. How- 
ever, it is the duty of the judge to interfere when the remarks of counsel 
are not warranted by the evidence, and are calculated to mislead or preju- 
dice the jury. McLamb v. R. R., supra; Perry v. R. R., supra; 8. v. 
Howley, supra. “Courts should be very careful to safeguard the rights 
of litigants and to be as nearly sure as possible that each party shall stand 
before the jury on equal terms with his adversary, and not be hampered 
in the prosecution or defense of his cause, by extraneous considerations, 
which militate against a fair hearing.” Starr v. Ou Co., 165 N.C, 587, 
81 S.E. 776. 

The remarks of the solicitor in his argument were grossly unfair and 
well calculated to mislead and prejudice the jury. Counsel for the de- 
fendant should have objected to these improper remarks as soon as they 
were begun, and before they were elaborated in detail. If verdicts cannot 
be won without appealing to prejudice, they ought not to be won at all. 
We can see how the vigorous solicitor in the heat of debate made these 
improper remarks without conscious intent to mislead and prejudice the 
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jury, but coming from him in his exalted place with the high respect that 
he has earned for himself in his district, such remarks were disastrous to 
the defendant’s right to a fair and impartial trial. 

Advertent to what this Court had said in 8. v, Davenport, supra, quoted 
above, the able and experienced trial judge, out of his inherent sense of 
fairness, attempted to remove from the minds of the jury the prejudicial 
effect of the improper remarks of the solicitor without a request from 
defendant’s counsel. Doubtless, he thought he had done so, but we sitting 
here in calm review are of opinion that he did not de so. 

The defendant’s assignments of error are not sustained, because not 
made in apt time. 

However, this Court is vested with authority to supervise and control 
the proceedings of the inferior courts. N. C. Constitution, Art. IV, 
Sec. 8; 8S. v. Cochran, 230 N.C. 523, 53 S.E. 2d 663. This Court has 
exercised this power very sparingly, and rightly so, 

Under the facts of this case, we are of opinion, and so hold, that to 
sustain this trial below would be a manifest injustice to the defendant’s 
right to a fair and impartial trial. Acting under the supervisory power 
granted to us by the State Constitution, a new trial is ordered to the end 
that the defendant may be tried before another jury, where passion and 
prejudice and facts not in evidence may have no part. 

New trial. 


Bossitt, J., dissenting: The State’s evidence consisted of the testi- 
mony of a State Highway Patrolman, a deputy sheriff and the sheriff. 
The patrolman and the deputy sheriff observed the defendant while he 
was driving and when he was arrested and taken to jail. The sheriff 
observed him later when he was released from jail after furnishing bond. 
All were of the opinion that he was under the influences of some intoxicant. 

The testimony of the State’s witnesses, if accepted as worthy of belief, 
was fully sufficient to support a conviction. The testimony of the defend- 
ant, and of one of the two ladies riding with him or. the occasion of his 
arrest, if accepted as credible, exonerated the defendant. It was a case 
for the jury. The defendant does not contend otherwise. 

Upon the jury’s return of a verdict of guilty, the defendant moved that 
the verdict be set aside on the ground “that the argument of the Solicitor 
was prejudicial.” The exceptive assignments of error are to the refusal 
of the trial judge to set aside the verdict and to the judgment pronounced, 
namely, that the defendant pay a fine of $100.00 and the costs. 

To appreciate the evidential background for the solicitor’s address to 
the jury, the following portions of the evidence should be noted. 

All the evidence tended to show that the defendant was operating a 
Lincoln car. A State’s witness identified the car as a 1954 four-door 
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Lincoln. The defendant’s testimony was that he had purchased it the 
previous week, that it had automatic, power steering, and that he was 
unfamiliar with it. He further testified that he traveled out of Raleigh, 
covering seven southern states and driving about four thousand miles a 
month. 

The State’s evidence tended to show that the defendant stated on the 
occasion of his arrest that he had recently been transferred from Texas 
to Raleigh. The State’s evidence also tended to show that defendant’s 
car bore a North Carolina lieense tag and that defendant had and pro- 
duced a Texas operator’s license. 

The defendant explained the State’s evidence to the effect that he failed 
to dim his bright lights when the approaching patrol car’s lights were 
blinked several times, by his testimony that the car he had been driving 
was equipped with automatic dimmers and that he “could have forgotten” 
the fact that it was necessary to press a button to dim the bright lights 
on his recently acquired Lincoln car. 

The defendant explained the State’s evidence to the effect that he was 
operating his ear back and forth from the edge of the pavement to a foot 
or so across the center line, by his testimony as follows: “The type of 
road I came down with respect to curves and the type of road, seems like 
it’s all bair-pin curves and up and down hill and very narrow. As I said, 
I drive about four thousand miles a month and have never seen one like 
the one out here for the next ten miles.” 

All the evidence tends to show that there was a pint of ABC whiskey 
in defendant’s car, the seal unbroken. 

Defendant’s testimony tended to show that he and the two ladies were 
driving from Raleigh to Reidsville, where they were to meet a man from 
his company arriving by train from Lynchburg; that he had drunk no 
whiskey; that he had a bottle of beer at a drive-in as they left Raleigh; 
and that farther along the way he stopped again and had a cheese sand- 
wich and another bottle of beer. 

In the record, under the caption, “Prosecutor’s Summation To Jury,” 
there are six numbered paragraphs, each setting forth an excerpt from 
the solicitor’s address to the jury. While the record imports verity, 
attention is called to the fact that the prosecutor’s summation is not given 
in its entirety and so does not disclose the context of the solicitor’s chal- 
lenged remarks, It seems only fair to infer that these remarks were in 
some degree if not wholly in reply to the preceding (undisclosed to us) 
arguments by defense counsel. 

An advocate, in addressing the jury, has the right, and indeed it is 
his function, to analyze the evidence and present every inference and 
every deduction tending to support his contention as to the facts estab- 
lished thereby. Where, as here, the testimony of the State’s witnesses 
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and that of the defense witnesses cannot be reconciled because in direct 
conflict, so that the jury’s task is largely one of determining the credi- 
bility or non-credibility of each witness, the advocate’s rightful sphere of 
argument includes his contention as to each circumstance relevant to such 
determination reasonably arising from a consideration of the evidence 
before the jury. 

While many, if not all, of the solicitor’s challenged remarks have their 
roots in evidence before the court, I agree that the detached excerpts set 
forth in the record are objectionable as an appeal <o prejudice in their 
emphasis upon the fact that the defendant was a stranger in the commu- 
nity and in the contention that he was a man of means. 

But when an improper argument is being made, the rule is that counsel 
must object so that the presiding judge can call a halt to the continuance 
thereof. There are at least two underlying reasons for this well-estab- 
lished rule. First, there can be no question then as to the content and 
context of the objectionable statements. Second, the presiding judge, 
then and there, can stop such argument and promptly instruct the jury 
to disregard it and, equally important, caution and instruct the advocate 
to pursue the argument no further. 

An unfair argument may and frequently does cause a jury to react 
unfavorably to the advocate’s cause. Of course, the trial judge may take 
the initiative, if he hears the argument and considers it a manifest abuse 
of privilege, by then intervening and instructing the jury and the advo- 
cate with reference thereto. But ordinarily the trial judge will leave it 
to counsel for the opposing litigant to determine whether he desires that 
the court intervene or whether he prefers to rely upcn the good sense and 
judgment of the jury either to disregard it entirely as irrelevant or to 
reject it as unfair. 

Here, the defendant was represented by a trial attorney of long expe- 
rience. He did not see fit to object at any time during the solicitor’s 
argument. The first objection was made after verdict, 

Although defense counsel interposed no objection, the presiding judge, 
in his charge to the jury, gave the instructions set out below. 

Near the first of his charge, this instruction was given: 

“You are not concerned about what kind of ear a man drives; the fact 
that a man drives a Lincoln automobile does not deprive him of the same 
rights and privileges of a man driving a Ford; and, the fact that a man 
drives a Ford, does not deprive him of the same rights and privileges of 
aman driving a Lincoln automobile. You are not to be concerned about, 
and I’m sure that you will not even consider whet kind of a car the 
defendant was driving. The only question is: Has the State satisfied 
you from the testimony and beyond a reasonable doubt of his guilt? If 
so, it is your duty to convict him; if not, it is equally your duty to acquit 
him.” 
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In concluding his charge, these instructions were given: | 

“It all revolves itself into purely a question of fact for you to deter- 
mine, you being the sole triers of the facts. It is your duty to give a 
gentleman not living in this county and coming into the State from Texas 
to live the same fair, just, and impartial trial that you would expect for 
yourselves or some member of your family if tried here or in another 
county—to be treated as fairly as anybody else without regard to where 
he came from or regard to his property or lack of property; the only 
thing you are concerned about is to find the truth and speak the truth and 
let it please whom it will. 

“If you find beyond a reasonable doubt that the defendant was under 
the influence of liquor at the time he was arrested by the State Highway 
Patrolman, Mr. Norwood, and that he was operating his automobile at 
that time, it is your duty to find him guilty. If you have a reasonable 
doubt about it, give him the benefit of that doubt and find him not guilty.” 

In my opinion, the quoted instructions were entirely satisfactory. 
Defense counsel evidently thought so for he made no request for additional 
instructions. Had he done so, the trial judge could have instructed the 
jury further relative to features to which attention was directed. More- 
over, no exception to the sufficiency of these instructions was taken and 
error is not assigned on account of any insufficiency thereof. 

It is pointed out in the opinion of the Court that the trial judge did 
not at any time tell the jury to disregard the challenged excerpts from 
the solicitor’s address to the jury. In my view, it was better to instruct 
the jury as was done, directing attention to the single issue for decision 
and instructing the jury that whether the man was from Texas or North 
Carolina or a man of means or one without means should have no part 
in their decision. I think the trial judge handled the matter in excellent 
manner. The alternative would have been a repetition of the objection- 
able statements and contentions of the solicitor coupled with an instruc- 
tion that they were improper and therefore should be disregarded by the 
jury in its deliberations. The repetition of the objectionable excerpts for 
the purpose of eliminating them from consideration might well have em- 
phasized rather than eliminated the prejudicial effect, if any, they mav 
have had. 

Except in capital cases, under the rule established in S. v. Tyson, 133 
N.C, 692, 45 S.E. 838, which overruled earlier cases in conflict therewith, 
a defendant, when represented by counsel, cannot sit by, interpose no 
objection or motion for mistrial, take his chances with the jury, and then, 
after verdict, complain for the first time that portions of the solicitor’s 
argument constituted a prejudicial abuse of privilege for which he is 
entitled to a new trial. 
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With the law as stated in the opinion of the Court, I am in accord. 
Further, I do not question the authority of this Court, in the exercise of 
its general supervisory jurisdiction over trials in the Superior Court, to 
award a new trial when manifest injustice has been done even though 
settled rules of law as established by the decisions of this Court must be 
set aside in order to do so. The basis of my dissent is my opinion that 
this record does not present a situation that justifies the exercise of such 
authority. 

Justice is always the goal. Yet experience has demonstrated that we 
can best approximate the ideal by the observance of orderly procedure. 

My apprehension is that counsel, instead of being alert to object in apt 
time as required under our decisions, will deem it prudent to remain 
silent when an alleged prejudicial argument is beng made, take their 
chances with the jury then impaneled; and then, after conviction, bring 
before us the solicitor’s address to the jury or excerpts therefrom for close 
inspection against an ideal standard in the hope that we will in such case 
see fit to exercise the general supervisory powers of this Court by award- 
ing a new trial on the basis of an alleged abuse of privilege that could 
have been fully and effectively corrected if objection had been interposed 
in apt time. 

When the trial judge was considering defendant’s motion to set aside 
the verdict, the record shows the following remarks: 

“Court: I’m not going to set it aside; I tried to charge the jury and 
impress on them that it is their duty to give a man from Texas as fair a 
trial as a man from North Carolina or another county in the State; and 
to give a man of means as fair a trial as a man of no means, it’s a ques- 
tion of fact.” 

If this can be fairly interpreted as a statement by the trial judge that 
the defendant was a man of means, the complete answer is that this 
remark, made after verdict, could have had no effect on the jury’s delib- 
erations. 

For the reasons stated, I vote to afhrm. 


Jounson, J., concurs in dissent. 


Hiaerns, J., concurring in dissent: Conceding the remarks of the 
solicitor were improper and prejudicial, yet, under the decisions of this 
Court in similar cases, I think the objection after verdict came too late. 
For that reason, I concur in the dissenting opinion of Justice Bobbitt. 
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MAAN Uv. READ. 


MARY MAHAN v. CHARLIE 8S. READ. 
(Filed 29 September, 1954.) 


Appeal and Error § 1— 


Where the question of the constitutionality of the act upon which the 
proceeding is based is not raised in the lower court, such question may not 
be initially presented in the Supreme Court. 


Same: Appeal and Error § 40l— 


The Supreme Court will not decide the constitutionality of a statute 
when the appeal may be disposed of upon a question of less moment. 


Parent and Child § 18: Courts § 1444,— 


Under the provisions of the Uniform Reciprocal Enforcement of Support 
Act (Chapter 317, Session Laws 1951; G.S. Ch. 52A) the initiating state 
has no jurisdiction to make any determination affecting the substantive 
rights of the parties, and therefore, a conclusion by our court that the duty 
of respondent to support the children in question had already been found 
to exist by a court of competent jurisdiction of the initiating state, is 
erroneous. 


Same— 


In a proceeding under the Uniform Reciprocal Enforcement of Support 
Act, the court of the initiating state, by approval of the petition and the 
certification of the documents, enables petitioner to submit herself to the 
jurisdiction of responding state without the necessity of personal presence 
or employment of counsel, and the responding state acquires jurisdiction 
of the respondent through service of summons and notice. 


Same— 


Where, after filing petition under the Uniform Reciprocal Enforcement 
of Support Act, the obligee moves to another state and is a resident of such 
third state at the time of the hearing in this state, our court has no juris- 
diction to make an award for transmittal to the initiating state for trans- 
mittal in turn to the petitioner in the third state, and judgment of nonsuit 
and dismissal should have been entered here upon motion. 


Same— 


A proceeding by a wife under the Uniform Reciprocal Enforcement of 
Support Act to enforce payment of support for the minor children of the 
marriage should be dismissed upon motion in this State for defect of 
parties, since in such instance the children are the obligees and the suit 
must be brought in their name and behalf by a duly appointed next friend. 
This result is not affected by provision of the law of the initiating state 
that a petition under the act might be brought in behalf of a minor obligee 
without appointment of guardian or next friend, since the rights of the 
parties are determinable in the court having jurisdiction of respondent, 
and the cause here must be so constituted as to conform to our law. 


Parties § 9: Appeal and Error § 1— 


Where there is a fatal defect of parties plaintiff, of which the court will 
take notice er mero motu, the action must be dismissed. 
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APPEAL by respondent from Morris, J.. January Term, 1954, of 
EpGECOMBE. 

Proceeding under Uniform Reciprocal Enforcement of Support Act. 

Petitioner, Mary Mahan, formerly the wife of respondent, Charlie 8S. 
Read, filed her petition 20 October, 1953, in the Pulaski County Chancery 
Court, Arkansas, the “Initiating State,” alleging in substance that Sheilla 
Treadway Read, age 10, and Dwight LaMont Read, age 6, then residing 
with her in Little Rock, Pulaski County, Arkansas, are children of peti- 
tioner and respondent; that respondent, who resides and is gainfully 
employed in Rocky Mount, Edgecombe County, North Carolina, owes a 
duty of support to his said children which he has failed to discharge since 
22 July, 1951; and, in accordance with the prayer of the petition, the 
Chancellor of the Arkansas court, based upon his finding “that the Peti- 
tion set forth facts from which it may be determined that the respondent 
owes a duty of support” to his said children, ordered that certified copies 
of the petition, order, etc., as provided, be transmitted to the Superior 
Court of Edgecombe County, North Carolina, “responding State,” in 
order that 1t “may obtain jurisdiction of the above-named respondent or 
his property.” 

Upon receipt of certified copy of the Arkansas preceeding, a summons 
and notice were issued by the Clerk in Edgecombe County and served on 
respondent, who, represented by counsel, filed an answer to the petition. 

The hearing was before the Presiding Judge, January Term, 1954, of 
Edgecombe, without a jury. Petitioner and responcent were present in 
person and each testified. Their testimony was the only evidence before 
the court. At the conclusion of the hearing, the court entered judgment, 
which embodied certain findings of fact and conclusions of law. 

The findings of fact, summarized, are: 

1. Respondent has not provided support for his rainor children since 
22 July, 1951. 

2, Until 22 July, 1951, petitioner (wife) and respondent (husband), 
and their two minor children, resided as a family in Edgecombe County, 
North Carolina, “at which time the petitioner left the place of abode in 
Edgecombe County of herself and the respondent and removed herself 
to the State of Arkansas,” taking with her the two children. 

3. In Arkansas, petitioner sued for and obtained an absolute divorce 
from respondent; and thereafter petitioner married Mahan. 

4, Petitioner was a resident of Arkansas when she filed her petition, 
7.e., 20 October, 1953, but since 4 January, 1954, she has been a resident 
of Williamsburg, Virginia, where she is employed ag a nurses’ aide, the 
children residing with her there, 

Petitioner’s evidence amplifies the findings of fact in several particu- 
lars, including the following: She left Rocky Mount for Arkansas 22 
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July, 1951. She testified: “I had told him months and months before 
then that I was going to leave him.”’ She obtained her absolute divorce 
in Arkansas 15 November, 1951. She married an Arkansas boy, pre- 
sumably Mahan, 28 January, 1952. She left Arkansas in December, 
1955, She arrived in North Carolina 12 December, 1953. Presumably 
she visited in North Carolina—“‘all my people are from Rocky Mount’”— 
until she went to Williamsburg, Virginia. On 4 January, 1954, she 
reported for duty as a nurses’ aide at the hospital in Williamsburg. 

Upon its findings of fact, the court below concluded : 

“That the respondent is legally responsible for the support and main- 
tenance of his two minor children in accordance with his ability, based 
upon his earning capacity and his estate. That said responsibility to 
support said children has already been found to exist by a court of com- 
petent jurisdiction of the County of Pulaski in the State of Arkansas.” 

Thereupon, the court below entered judgment requiring the respondent 
to pay into the office of the Edgecombe County Welfare Department for 
the support and maintenance of his two minor children $20.00 per week, 
“and thereafter to continue until the oldest of said children shall reach 
the age of twenty-one years when the same shall be reduced to the sum of 
$10.00 per week, or until the further orders of this Court,” and providing 
further that “the Edgecombe County Welfare Department, upon receipt 
of said sum each week, shall immediately forward said sum so received 
by it from the respondent to the Clerk of the Chancery Court for the 
County of Pulaski of the State of Arkansas, who shall transmit the same 
to the petitioner, in accordance with the statutes in such case made and 
provided.” Respondent appeals, assigning errors. 


Attorney-General McMullan and Worth H, Hester, Member of Staff, 
for plaintiff, appellee. 

Davenport & Davenport and T. A, Burgess for respondent (defendant), 
appellant. 


Boszitt, J. <A statute known as the Uniform Reciprocal Enforce- 
ment of Support Act was approved in September, 1950, by the National 
Conference of Commissioners on Uniform State Laws. This statute, 
referred to hereafter as the 1950 Uniform Act, was enacted, with some 
variations from state to state, by the legislatures of many states, includ- 
ing Arkansas (Acts of Arkansas, 1951, Act. 68, pp. 140 ef seg.) and North 
Carolina (1951 Session Laws of North Carolina, ch. 317, pp. 256 et seq.). 

Variations in the North Carolina Act include the following: 

(1) The 1950 Uniform Act divides the statute into three parts, bearing 
the captions, “Part I—General Provisions,” “Part IJ—Criminal En- 
forcement,” and “Part III-—Civil Enforcement.” No divisions or cap- 
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tions appear in the North Carolina Act. Sections 524-97 through 52A-30 
of our statute correspond to sections 1-4 of the 1950 Uniform Act, which 
appear under caption, “Part I—General Provisions.” Sections 52A-31 
and 52-32 of our statute correspond to sections 5 and 6 of the 1950 Uni- 
form -\ct, which appear under the caption, “Part II-—Criminal Enforce- 
ment.” Sections 52A-33 through 52A-44 of our statute correspond to sec- 
tions 7-19 (excluding section 8) of the 1950 Uniform Act, which appear 
under the caption, “Part IY J—Civil Enforcement.” 

(2) Our statute specifically provides that when North Carolina is the 
“Tnitiating State,” “actions hereunder shall be commenced by the issuance 
of stmmons in the form required for actions for alimony without di- 
voree,” and when North Carolina is the “Responding State,” “the pro- 
cedure under this Act shall be the same as in actions for alimony without 
divorce as provided by G.S. 50-16.” 

(3) Our statute omits entirely section 8 of the 1950 Uniform Act, 
which is worded as follows: “Remedies of a State or Politieal Subdivi- 
sion Thereof Furnishing Support.—-Whenever the state or a political 
subdivision thereof has furnished support to an obligee it shall have the 
same right to invoke the provisions hereof as the obligee to whom the 
support was furnished for the purpose of securing reimbursement of 
expenditures so made.” 

Ditiiculties were encountered and defects discovered when the provi- 
sions of the 1950 Uniform Act were related to actual ease situations. So, 
the 1950 Uniform Act was extensively amended by action of the National 
Conference of Commissioners on Uniform State Laws in September, 
1952; and the statute as amended will be referred to ag the 1952 Uniform 
Act. Thereafter, the legislatures of many states enacted the 1952 Uni- 
form Act. Arkansas repealed the 1950 Uniform Act, which it had 
enacted in 1951; and in leu thereof enacted the 1952 Uniform <Act. 
Acts of ‘Arkansas, pie Act 170, pp. 578 et seq.; Arkansas Statutes, 1947, 
Annotated, Vol. 1953 Cumulative Pocket Supplement, sees, 34- 2401 
ef seq. Thus, many states, including North Carolina, have on their 
statute books che 1950 U iro Act, with variations, w hile others s, inelud- 
ing Arkansas, have on their statute books the 1952 Uniform Act, with 

variations, 

Uniform Laws, Annotated, Vol. 953 Cumulative Annual Pocket 
Part, pp. 49 ef seq., contains ie iain the states which have a 
statute substantially in accord with the 1950 Uniform Act and other 
states which have a statute substantially in accord with the 1952 Un1- 
form Act. 

In 1948, the New York Joimt Legislative Committee on Interstate 
Cooperation drafted what is calted the Uniform Suoport of Dependents 
Aet, which was enacted in New York and other states, including Ken- 
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tucky. .A comparison of this statute with the 1950 and 1952 Uniform 
Acts discloses an identity of underlying purpose and sufficient similarity 
to permit reciprocity between states having any one of these statutes. 

Respondent, upon appeal, questions the constitutionality of the North 
Carolina Act (Ch. 317, Session Laws of 1951). But the questions now 
raised were not presented to or passed upon by the court below. More- 
over, disposition of this appeal does not necessitate a consideration of the 
constitutionality of the statute. S. 7, Lueders, 214 N.C. 558, 200 S.E, 22, 
However, it is noteworthy that the Court of Appeals of Kentucky has 
upheld as constitutional its Uniform Support of Dependents Act, Duncan 
v. Smith, 262 S.W. 2d 878. And the Court of Appeals of Maryland, in 
Commonwealth of Pennsylvania v. Warren, 105 A. 2d 488, wherein Penn- 
sylvania was the “Initiating State’ and Maryland was the “Responding 
State,” both of these states having the 1952 Uniform Act, held that the 
constitutional guarantee of a trial by jury extended only to the type of 
case in which the right of trial by jury existed at the time the Constitu- 
tion was adopted. 

W. J. Brockelbank, Professor of Law at the University of Idaho and a 
member of the Idaho Bar, served as chairman of the committee that 
drafted the 1950 Uniform Act. In an article appearing in the Arkansas 
Law Review, Vol. 5, No. 4, Fall 1951, from which the Supreme Court 
of Arkansas quotes in Dean v. Dodge, 250 8.W. 2d 731, Professor Brockel- 
bank states succinctly both the purpose and the procedure embodied in 
the 1950 Uniform Act in the following paragraph: 

“The idea of a two-state procedure originated with the New York Act. 
This idea was adopted by the Uniform Law Commissioners in the Uni- 
form Reciprocal Enforcement of Support Act, and the difference between 
the two acts on this matter is chiefly one of form. Reduced to its simplest 
terms the two-state proceeding is as follows: It opens with an action 
which normally will be commenced in the state where the family has 
been deserted (the initiating state). A simplified petition is filed. The 
judge looks it over to decide whether the facts show the probable existence 
of a duty of support, and if they do he sends the petition and a copy of 
the act to a court of the responding state to which the husband has fled 
or in which he has property. That court will then take the steps neces- 
sary to obtain jurisdiction of the husband or his property, will hold a 
hearing and if the court finds that a duty of support exists, may order the 
defendant to furnish support and will transmit a copy of its order to the 
court in the initiating state. To enforce compliance with its orders the 
court may subject the defendant to such terms and conditions as it may 
deem proper, may require him to furnish bond or make periodic payments 
or, in case of refusal, may punish him for contempt. It has the duty to 
transmit to the initiating court any payments it recelves and upon request 
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must receive and disburse these payments.” 

The court below was in error in reaching the conclusion that the re- 
spondent’s “responsibility to support said children has already been found 
to exist by a court of competent jurisdiction of the County of Pulaski 
in the State of Arkansas.” Under the North Carolina and Arkansas 
statutes, the function of the court of the “Initiating State” 1s to certify 
to the sufficiency of the petition, 7.e., that it sets forth facts “from which 
it may be determined that the respondent owes a duty of support.” 
(Italics added.) In this case, the Chancellor’s certificate is in the quoted 
language. Indeed, the petition is that the court of the “Initiating State” 
certify copies of the petition and order, with copy of the Arkansas statute, 
to the court in the “Responding State” so that the court of the “Respond- 
ing State’ may obtain jurisdiction of the respondent or his property. 

It is quite clear that the Arkansas court, when the Chancellor signed 
the certificate and ordered that the petition and other documents be trans- 
mitted to the Superior Court of Edgecombe County, had no jurisdiction 
to make any determination affecting the substantive rights of the parties 
nor did it purport to do so. In effect, by approval of the petition and the 
certification of the documents the Arkansas court enabled petitioner to 
submit herself, without the necessity of personal presence or employment 
of counsel, to the jurisdiction of the Superior Court of Edgecombe 
County, North Carolina. Upon the receipt and filing of the transmitted 
documents, the Superior Court of Edgecombe County obtained jurisdic- 
tion of respondent through service of a summons and notice. Respondent, 
through counsel, filed an answer to the petition. 

While it is unnecessary to set forth in detail tne provisions of the 
North Carolina Act, we note the following: 

“The remedies herein provided are in addition to and not in substitu- 
tion for any other remedies.” 

“<Obligor’ means any person owing a duty of support.” 

“‘Obligee’ means any person to whom a duty of support is owed.” 

When the cause came on for hearing at January Term, 1954, of Edge- 
eombe County, before the Presiding Judge of the Second Judicial Dis- 
trict, the undisputed facts were that petitioner had definitely and finally 
left Arkansas as her residence and place of abode and she and the children 
were then residing in Williamsburg, Virginia; and the question pre- 
sented was not the broad question as to whether resvondent owed a duty 
to support his children but the specific question as to whether the court 
in the pending two-state proceeding under the Uniform Reciprocal En- 
foreement of Support Acts had authority to require the respondent to 
make payments to the Welfare Department of Edgecombe County for 
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transmittal to the Pulaski County Chancery Court of Arkansas for trans- 
mittal, in turn, to the petitioner in Williamsburg, Virginia. 

It is an ironical development that the first case to reach this Court 
under our Uniform Reciprocal Enforcement of Support Act should be 
predicated upon a factual situation wholly different from the typical case 
posing the acute problem that gave rise to the legislation. Such acute 
problem was the situation where a deserting husband and father aban- 
dons his family and flees to another jurisdiction and thereby escapes his 
obligations because the wife and children have neither the facilities nor 
the means to pursue him and institute suit in the state in which he chooses 
to establish a new residence. In fact, some of the popular names given 
the act are the Skipper’s Act, the Runaway Father’s Law, the Disappear- 
ing Pappy’s Bill, and the Fugitive Husband’s Law. Alabama Law 
Review, Vol. V, No, 2, Spring 19538, Article, “Alabama’s Reciprocal Non- 
support Legislation,” by Mary A. Lee. See also, 29 N.C.L.R. 423 et seq. 
The case before us presents the problem of the roving obligee rather than 
that of the fugitive obligor. 

True, the language of the act requires only the presence of the obligee 
in the Initiating State when the petition is filed. So long as the obligee 
is present in such state, it has a definite interest in the proceeding. 
Awards made in the Responding State are transmitted to the Initiating 
State in discharge of a duty of support to an obligee present therein to 
the end that its Welfare Department will not be saddled with the burden 
of supporting destitute persons. For this reason, the Initiating State 
has supervision of the funds so that it may see that the persons to be 
supported thereby actually get the benefit thereof. 

Cessante ratione legis cessat, et ipsa lex, We do not think the act 
should be interpreted so as to apply to a situation other than one where 
the obligee is present in the Initiating State and the obligor is subject to 
the jurisdiction of the Responding State. To interpret the act so as to 
permit an obligee to pursue a remedy through the courts of two states 
when the obligee is not present in either one of them and perhaps is on 
the move from place to place would so complicate and confuse the pro- 
cedure thereunder as to impair seriously its manifest purpose and its 
usefulness in proper cases. 

It is to be noted that when the cause was heard the question for deter- 
mination was not whether an award should be-made for support of the 
children while they were in Arkansas. 

We hold that the Superior Court of Edgecombe County was without 
authority in the Arkansas-North Carolina proceeding to make an award 
for transmittal to the Arkansas court for transmittal, in turn, to the 
petitioner in Virginia, for the future support of the children while in 
Virginia. For this reason, the motions for judgment of nonsuit and 
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dismissal of the Arkansas-North Carolina proceeding should have been 
allowed. 

Had we reached a different conclusion, even so this cause would have 
to be dismissed. The obligees are the children. ‘Respondent owes no 
duty of support to petitioner. Nor does she assert that he owes such duty. 

Thus, the obligees, who should be the petitioners, are the real parties 
in interest; and under our statute it is provided that in actions when any 
of the parties plaintiff are infants suit must be brought in the name of 
such infants and in their behalf by general or testamentary guardian or 
by duly appointed next friend. G.S. 1-64. Where there is a fatal defect 
of parties plaintiff, of which the Court will take notice ex mero motu, the 
action must be dismissed. Dare County v. Mater, 235 N.C, 179, 69 S.E. 
2d 244. 

It is specifically held in North Carolina that when an infant has no 
other adequate remedy, suit against the father for support may be brought 
in its name and behalf by a duly appointed next friend. Green v. Green, 
210 N.C. 147, 185 S.E. 651; Pickelsimer v. Critcher, 210 N.C. 779, 188 
S.E. 313; Bryant ». Bryant, 212 N.C, 6, 192 S.E, 864. 

We are not unmindful of the following provision of the Arkansas Act: 
“A petition in behalf of a minor obligee may be brought by a person 
having legal custody of the minor without appointment as guardian 
ad litem.’ No determination of legal custody is alleged or shown. Irre- 
spective of this, the complete answer is that this provision is not in the 
North Carolina Act, And since the rights of the parties are determinable 
in the court having jurisdiction of respondent, the cause here must be so 
constituted as to conform to North Carolina law. 

Bearing upon the question of custody, we note the fact that, the peti- 
tioner and the children being now in Virginia, neither Arkansas nor 
North Carolina has jurisdiction to determine the question of custody. 
Coble v. Coble, 229 N.C. 81, 47 S.E. 2d 798. 

The minor children are not without remedy. A properly constituted 
action may be brought in the courts of North Carolina in their name and 
for their benefit. In connection therewith, custody as between parents 
could be determined. If petitioner is unable or unwilling to cause such 
proceeding to be commenced in North Carolina, it would seem that the 
interests of the children, as long as they remain in Virginia, could be 
protected by a Virginia-North Carolina proceeding under the Uniform 
Reciprocal Enforeement of Support Acts of these states. 

Since the record does not disclose whether Mahan was left in Arkansas 
or whether he now resides with petitioner and the children in a family 
relationship in Williamsburg, no question arises now as to the liability 
of a stepfather for support of his wife’s children while hving in the 
relationship of a family unit. 
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For the reasons stated, the judgment of the court below is 
Reversed. 


H. H. WALDRUP v. A. G. CARVER AND THE ESTATE oF H. G. McKENZIE, 
FIRST NATIONAL BANK & TRUST COMPANY, TrustTEeEs. 


(Filed 29 September, 1954. ) 


Negligence §§ 4f, 19c—Invitee held guilty of contributory negligence as 
matter of law barring recovery for fall down elevator shaft. 


The plaintiff’s evidence tended to show: The owner of an office building 
furnished the tenants keys in order that they might enter the building at 
night. There was a light in the lobby which could be turned on by pulling 
a cord hanging from the ceiling in line from the door to the elevator shaft 
and stairway. The doors to the elevator shaft on each floor locked from 
the inside, and no elevator service was furnished at night. On the first 
floor there was a hole in the metal lattice of the upper portion of the door 
to the elevator shaft, which condition had existed for some time. Plaintiff 
and another, while working at night, left the building for some fifteen 
minutes, leaving the folding door to the elevator and the door to the 
elevator shaft closed, but leaving the elevator light on. Upon their return, 
plaintiff, without turning on, or waiting for the lobby light to be turned on, 
walked in the dark to the elevator shaft, unlocked the elevator shaft door 
from the inside by reaching his hand through the hole in the grill work, 
and, although the absence of the elevator light and elevator door gave him 
notice that conditions had changed since he left the building, reached into 
the shaft to switch on the elevator light, and either stepped or fell into 
the elevator shaft. Held: The negligence, if any, on the part of the 
owner in failing to repair the grill work in the elevator shaft door was 
passive, while the plaintiff was guilty of active negligence proximately 
causing his injury and barring recovery as a matter of law. 


APPEAL by plaintiff from Sharp, Special J., March Term 1954, 
Buxcomse. Affirmed. 

Defendants own a four-story office building, with basement, in Ashe- 
ville, known as the Oates building, and maintain therein an elevator for 
the convenience of their tenants during business hours. The building is 
closed, the elevator doors are locked, and the elevator operator departs at 
the afternoon closing hour; but defendants furnish some, if not all, their 
tenants keys to the front door of the building so they may return to their 
offices at night when and if they desire. 

There is a recess or very small lobby just inside the door to the first 
floor so that the elevator shaft and stairway are four or five feet from the 
front door. There is a light about midway between the front door and the 
elevator door and stairway. This light is turned on by pulling a cord 
hanging from the ceiling in line from the door to the elevator shaft and 
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stairway. Any one entering the building at night can pull the cord and 
turn on the light before he reaches the stairway or elevator, whichever 
he intends to use There is a door to the elevator shaft on each floor which 
Jocks from the inside and, ordinarily, cannot be opened from the outside 
without a key. Then there is a folding door to the elevator cage. This 
is a part of the elevator. , 

On the first floor the upper portion of the door to the elevator shaft is 
composed of metal lattice or grill work. Someone had made a hole 
through this grill work so that it 1s possible for a person to reach through 
the hole, throw the safety latch, push open the foldirg door to the elevator 
cage, enter and operate the elevator in the absence of the operator and 
without a key with which to unlock the elevator door from the outside. 
There is evidence that the elevator had been in this condition for some 
time. 

W.E. Pate, district manager of the State Capite] Life Insurance Co., 
occupied offices on the fourth floor of the building. Plaintiff and one 
Penland worked for or under him. On 22 April 1952 plaintiff and Pen- 
land returned to the office about 5:30 or 6:00 p.m. to do some work. 
About 7:45 p.m. they left the office to get something to eat. They found 
the elevator at the fourth floor with the outer door open and the elevator 
light on. They rode down to the first floor on the elevator and closed the 
door but left the elevator light on. In about fifteen minutes they returned 
to the building, accompanied by Page. There was, at the time, no lght 
in the lobby or in the elevator. Plaintiff walked in the dark, without 
stopping to turn on the light in the lobby, to the elevator, reached through 
the hole in the grill work, lifted the inside safety latch, opened the door, 
stepped in the elevator shaft, and fell to the basement. At the time Page 
was reaching for the light cord to turn on the hgFt. 

Plaintiff testified: “I was walking in front, Mr. Penland, and Mr. 
Page behind; we were all right together; there wasn’t any of any kind 
of lights when we walked in and through the entrance-way ... there 
was no elevator or hall light; it was pretty dark, so dark you couldn’t see; 
I reached my hand through the opening that had been made ’til we could 
open the door, reached in to turn the ight on and fell; I don’t remember 
Mr. Page saying anything about turning the light on... 

“The lock that locks the elevator door is on the lefthand side inside 
the elevator behind the door. The way one unlocked the door was by 
reaching my hand in through the metal grill where it had been torn and 
flipping the lock on the inside . . . IT reached my 1and through the hole 
in the grating and unlocked the door from the inside and then opened 
the door... 

“( Did you step into the place where the elevator was? 

“A Well, I was reaching for the light and fell in, ves sir.” 
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Page, witness for plaintiff, testified: 

“To get on the elevator you had to open that door and also open the 
door that was on the elevator that went up and down with the elevator. 
Open both doors . . . I was trying to find the cord . . . Before I could 
reach and turn the light on, Mr. Waldrup opened the stationary door and 
reached in and unlocked the door, unlocked the bolt, and opened it; and 
just walked on in; right into the dark, must have.” 

Plaintifi’s other companion, Penland, testified to like effect. 

At the conclusion of the plaintiff’s testimony in chief the court, on 
motion of the defendants, entered judgment of involuntary nonsuit. 
Plaintiff excepted and appealed. 


Cecil C, Jackson and L. OC. Stoker for plaintiff appellant. 
Williams & Williams for defendant appellees. 


Barnuity, C. J. If it was the duty of defendants to repair the grill 
work in the upper half of the door to the elevator shaft located on the 
first floor of their office building, we are unable to perceive that a breach 
of this duty constituted one of the proximate causes of the unfortunate 
mishap described in the complaint. The hole in the grill work was with- 
out capacity to cause injury to anyone. While, perhaps, 1t created a con- 
tinuous and continuing temptation to occupants of the building on return- 
ing to their offices at night to take the easy way rather than to climb the 
steps, it could do no harm to any one. It merely constituted a passive 
condition. Before it could be connected even remotely with an incident 
such as the one here described, it had to be knowingly and deliberately 
activated and put to use by the injured party. 

However, we need not and do not rest decision on the question whether 
the state of disrepair of the grill work of the door existing over a period 
of time, nothing else appearing, constitutes actionable negligence. We 
will leave that question open until it is brought more acutely into focus. 

The rule which controls decision on a motion for a judgment of invol- 
untary nonsuit for that it is made to appear that, as a matter of law, 
plaintiff was guilty of negligence which proximately contributed to his 
own injury has been stated and restated in our reports so frequently that 
it has become axiomatic. Any further restatement or elaboration at this 
time would constitute needless repetition. Suffice it to say that upon the 
facts appearing in this record, any reasonable mind would reach the 
inescapable conclusion that plaintifi’s unfortunate injury resulted from 
his own failure to exercise ordinary care and precaution for his own 
safety. 

When the plaintiff left the building he did not turn off the light in the 
elevator. When he returned, there was no light in the elevator shaft 
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where 1t would be if the elevator was still at that filcor. This alone was 
sufficient to put him on notice conditions had changed since he left the 
building. When he returned, the lobby was in a safe condition. There 
was no state of disrepair or latent danger calculated to cause him injury. 
A light was available to him. The use of the elevator by tenants at night 
was at most permissive. Knowing the conditions and being fully aware 
it was so dark he could not see, he found his way to the elevator and 
opened the door. Here again the existing physical conditions gave him 
warning of his peril. He found no elevator door which had to be opened 
before a passenger could enter the elevator. He then reached in the shaft 
without waiting for the hall light to be turned on to switch on the elevator 
light and either stepped or lost his balance and fell into the elevator shaft 
to the basement. 

Thus this ease comes squarely in the line of decisions represented by 
Scott v. Telegraph Company, 198 N.C, 795, 153 S.E, 413, and IWclnturff 
v. Trust Co., 201 N.C. 16, 158 S.E. 547, which control decision here. 
Indeed the evidence of plaintiff’s want of due care for his own safety is 
more persuasive than are the facts in either the Scott or the McInturff 
cases. 

The mishap was unfortunate. That plaintiff has had to suffer the ill 
effects of his injuries is to be regretted. Yet he cannot hold these defend- 
ants to a higher degree of care for his safety than he exercised in his own 
behalf. The negligence, if any, of defendants was passive; that of plain- 
tiff was active. The defendants permitted a cond:tion to exist which 
made it possible for plaintiff to create the hazard which caused his inju- 
ries, but he, by his own conduct, created the hazard. He must suffer the 
consequences. 

The judgment of the court below is 

Affirmed. 


H. H. DUKE anp Wire, NETTIE C. DUKE, vy. L. L. DAVENPORT anp 
LOUIS lL. DAVENPORT, JR. 


(Filed 20 September, 1954.) 


1. Landlord and Tenant § 16— 


Upon the expiration of a lease for a term of vears without request for 
renewal by lessees in the manner provided in the lease, lessors have the 
right to treat their lessees as trespassers and may bring an action for their 
eviction without notice. 


2. Landlord and Tenant § 18— 


Where, upon the expiration of a lease for a term of years without request 
by lessees for renewal in the manner provided in the lease, the lessees hold 
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over and continue to pay the rent monthly in the amount stipulated in the 
lease, Which payment is accepted by lessors, the tenancy is presumed to 
be one from year to year. 


8. Same— 


The presumption of a tenancy from year to year arising upon the holding 
over by lessees after the expiration of the lease for a term of years without 
request for renewal in the manner provided in the lease, is a rebuttable 
presumption. But in the present case the trial court found that neither 
lessors nor lessees had any understanding as to the future occupancy after 
the termination of the lease, and such finding negatives any agreement or 
understanding that might rebut the presumption. 


Where tenants for years hold over after the expiration of the lease with- 
out request for renewal by written notice 80 days prior to the expiration 
of the term in accordance with the lease, and lessors thereafter accept 
monthly rent in the amount stipulated in the lease, the character of the 
tenancy becomes fixed as that of a tenancy from year to year, and lessees 
cannot exercise the option for renewal by giving written notice subsequent 
to the termination of the period of the lease. 


AppraL by defendants from Fountain, Special Judge, June Term, 
1954, of EpgecomBE, 

This is an action in summary ejectment instituted and tried before a 
justice of the peace. Judgment was rendered in favor of the plaintiffs 
and against the defendants for the possession of the property in contro- 
versy. Appeal was duly taken to the Superior Court of Edgecombe 
County and when the matter came on to be heard, the parties waived trial 
by jury and agreed in open court that his Honor should hear the evidence, 
find the facts, state his conclusions of law, and render judgment thereon. 

The facts found by the court below pertinent to the appeal are sum- 
marily stated as follows: 

1. The plaintiffs are the owners by the entirety of the property in con- 
troversy, being Lot No. 1, Block B, Edgecombe Terrace, known as 501 
Raleigh Street, Rocky Mount, North Carolina. 

2. That the defendants went into possession of the property on 1 Janu- 
ary, 1947, by virtue of and under the terms of a lease executed by the 
plaintiffs to the defendants dated 29 November, 1946, and duly recorded. 

3. That by the terms of the lease it ran for a period of five years, from 
1 January, 1947, to 1 January, 1952, with an option to the lessees to 
extend the lease on the same terms and conditions for an additional fifteen 
years or any part thereof, from the expiration of the first five years, by 
giving written notice to the lessors thirty days prior to the expiration of 
the first five years, which notice shall specifically state the additional 
term for which the option is exercised. 
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4. The defendants have been in possession of the premises since 1 Janu- 
ary, 1947, and gave no notice as provided in the lease of their intention 
to extend the lease for any term in addition to the first five years. 

5. That neither plaintiffs nor defendants had any understanding as to 
the future occupancy of the premises after 1 January, 1952, but defend- 
ants continued to pay the same amount each month as was provided in 
the lease should be paid as rent, to wit: $125.00 per month. 

6. That on 26 January, 1954, the plaintiff H. H. Duke verbally notified 
the defendants that the plaintiffs wanted possession of the property on 
1 April, 1954, and that if the defendants did not vacate the premises by 
that time the rent thereafter would be $250.00 per month. 

7. That on 4 February, 1954, the defendants gave plaintiffs written 
notice that they would exercise the option to extend the term of the lease 
for the remainder of the fifteen years. 

8. That on 12 February, 1954, the plaintiffs gave the defendants 
written notice to vacate the premises on or before 28 February, 1954. 

9, That the payments to be made by the defendants of $125.00 were 
paid each month and accepted by the plaintiffs through February, 1954, 
each payment having been made by check and marked “rent.” Since 
that time the monthly payments of $125.00 have been made and accepted, 
by agreement, without prejudice to either of the parties. 

Upon the foregoing findings of fact, the court concluded as a matter 
of law: (1) that the defendants have been in possession of the plaintiffs’ 
premises from 1 January, 1952, until and through 28 February, 1954, as 
tenants at will; (2) that since 28 February, 1954, the defendants’ posses- 
sion has been wrongful and the plaintiffs are entitled to the immediate 
possession of their premises; (3) that the plaintiffs have not waived any 
rights to written notice as provided in the lease; and (4) that the plain- 
tiffs were entitled to accept and receive the payments made to them by 
the defendants up to and including 1 February, 1954, as damages for the 
possession of the premises, 

Judgment was entered accordingly and the defendants appeal, assign- 
ing error. 


Thorp & Thorp for appellees. 
Davenport & Davenport for appellants, 


Denny, J. The defendants challenge the correctness of the court’s 
conclusion of law to the effect that when the defenda:ts failed to exercise 
their option to extend the lease for an additional fifteen years or any part 
thereof, from the expiration of the first five years, by giving notice as 
required by the lease, but held over, they became and remained tenants at 
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will until 28 February, 1954, and that their occupancy since that time 
has been wrongful. 

The plaintiffs argue and seriously contend that the judgment below 
should be affirmed on authority of Vanderford v. Foreman, 129 N.C, 217, 
39 S.E, 889; Ou Co, v. Mecklenburg County, 212 N.C, 642, 194 8.E, 114, 
and Realty Co. v. Demetrelis, 2138 N.C. 52, 194 S.E. 897. 

In the case of Vanderford v. Foreman, supra, the lease had expired on 
31 December, 1899. Demand for possession and notice to vacate had 
been properly given and an action for possession instituted. A substan- 
tial amount of rent accrued after the expiration of the lease and before 
the final disposition of the action. In the meantime, the defendant ten- 
dered a smaller sum than was due for rent, subject to certain conditions, 
not pertinent here, and the plaintiff accepted the tender. Whereupon, 
the defendant contended that the acceptance of rent converted the tenancy 
into one from year to year. The Court held otherwise, but stated there 
would be force in this contention, “if there had not been served in proper 
time a notice upon the defendants to vacate the premises and deliver the 
possession at the end of the term.” 

The pertinent facts in Owl Co, v. Mecklenburg County, supra, were as 
follows: Mecklenburg County, on 7 January, 1935, leased to the plaintiff 
the old courthouse lot in the City of Charlotte for a period of two years 
beginning 1 February, 1935, at a stipulated annual rental, payable 
monthly. The lease contained a provision granting to the lessee the 
option to renew such lease for an additional term of three years, begin- 
ning 1 February, 1937, provided and on condition that the lessee should 
notify the lessor of its election to renew the lease, and prescribed the 
manner in which the notice was to be given and requiring such notice to 
be given on or before 30 November, 1936. The lessee failed to give the 
notice to the defendant in the manner and within the time specified in 
the lease, but did notify the defendant on 24 December, 1936, that it 
desired to exercise its option to renew. 

The lessee having failed to renew the lease as provided in the contract, 
the lessor gave it notice to vacate the premises and advertised for bids 
thereon. The plaintiff instituted the action to restrain Mecklenburg 
County from executing a lease to a new tenant. A temporary restraining 
order and notice to show cause was issued. Upon the hearing on the notice 
to show cause why the restraining order should not be continued until the 
hearing, judgment was entered dissolving the temporary restraining 
order. Upon appeal to this Court the ruling of the court below was 
affirmed. 

The Demetrelis case involved a rather unusual factual situation. The 
defendant leased certain hotel property on 27 February, 1925, for a 
period of ten years at a monthly rental of $700.00. The lease contained 
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an option for its renewal for an additional five years provided the lessee, 
at least six months before the expiration of the ten-year period covered 
by the lease, gave notice by registered mail to the owner of the hotel of 
the lessee’s intention to extend or renew the lease. No notice was given 
during the ten years or later. During the ten-year period the rental was 
lowered and raised from time to time “as business was good or bad.” 
This same practice was continued after the expiration of the ten-year 
lease. On 16 January, 1937, the plaintiff gave the defendant notice to 
vacate the premises on 1 March, 1937, 

On the above facts, the defendant contended that the payment of rent 
and the acceptance thereof until the institution of the action, constituted 
a waiver of the notice required by the renewal or extension clause of the 
lease, and that his lease had been extended for an additional five years. 
The lower court held that the lease had not been so extended, and upon 
appeal the ruling was upheld. This Court said: “Upon the expiration 
of the lease on 27 February, 1935, the plaintiff was entitled to recover 
damages for the occupation of the premises thereafter, and therefore it 
could receive payment for such occupation voluntarily without the effect 
of continuing the lease. Vanderford v. Foreman, 129 N.C. 217; Mauney 
v. Norvell, 179 N.C, 628.” 

We call attention to the fact that the plaintiff in the Demetrelis case 
contended that after the expiration of the lease the defendant was a tenant 
from month to month, or at sufferance. Presumably this contention was 
based on the fact that the amount of the monthly rental was constantly 
changing. Be that as it may, it gave the statutory notice to quit in 
compliance with that required for a tenancy from year to year. There- 
fore, when this Court upheld the ruling of the lower court to the effect 
that there had been no renewal or extension of the lease, it was immaterial 
on the facts before the court whether the tenancy was from year to year, 
month to month, at will, or sufferance. 

The above cases are not controlling on the findings of fact as set forth 
in the record now before us. 

When the lease under consideration expired according to its terms, and 
no request for renewal having been made in the manner provided in the 
lease, the plaintiffs had the right to treat the defendants as trespassers 
and to bring an action for their eviction without notice. Murrill v. 
Palmer, 164 N.C. 50, 80 S.E, 55; 82 Am, Jur., Landlord and Tenant, 
section 919, page 779, and section 952, page 803; 51 C.J.S., Landlord and 
Tenant, section 74 (a), page 623; Tiffany on Real Property (3rd Ed.), 
Vol. 1, section 175, page 281. But, when the plaintiffs permitted the 
defendants to remain as tenants and accepted the $125.00 per month 
as rent for more than two years, without any understanding as to the 
character of the occupancy, the tenancy is presumed to be one from year 
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to year. Harty v. Harris, 120 N.C, 408, 27 S.E. 90; Holton v. Andrews, 
151 N.C. 340, 66 S.E, 212; Murrill v. Palmer, supra; Cherry v. White- 
hurst, 216 N.C. 340, 4 S.E. 2d 900; Sinclar Ref. Co. v. Shakespeare, 
115 Colo. 520, 175 P. 2d 339, 171 A.L.R. 1058; 32 Am. Jur., Landlord 
and Tenant, section 942, page 793, et seq.; Tiffany on Real Property 
(8rd Ed.), Vol. 1, section 183, page 293, e¢ seq.; Thompson on Real 
Property, Permanent Edition, Vol. 8, section 1037, page 40, and section 
1017, page 2 in the supplement thereto. 

We think the law applicable to the faets in this case was stated by 
Hoke, J., in speaking for the Court in Murrill v. Palmer, supra, in which 
he said: “It is a principle fully recognized, and not infrequently applied 
in this State, that when a tenant for a year or a longer time holds over 
and is recognized as tenant by the landlord, without further agreement 
or other qualifying facts or circumstances, he becomes tenant from year 
to year, and subject to the payment of the rent and other stipulations of 
the lease as far as the same may be applied to existent conditions. .. . 

“The position, in the first instance, is at the option of the landlord. 
He may treat his tenant, who holds over, as a trespasser, and eject him, 
or he may recognize him as tenant; but when such recognition has been 
made, a presumption arises of a tenancy from year to year, and as stated, 
under the terms and stipulations of the lease as far as the same may 
apply. This is a rebuttable presumption, which may be overcome by 
proper and sufficient proof. When there is testimony permitting the 
inquiry, it is usually a question of intent—an intent, however, which 
under some circumstances may be inferred from conduct and in direct 
opposition to the express declaration of one or the other of the parties.”’ 

As pointed out by Justice Hoke in the above case, the presumption that 
a tenancy is from year to year is rebuttable, but in this case the finding 
of fact as set out hereinabove in paragraph five, negatives any agreement 
or understanding by the parties that might rebut the presumption that 
the tenancy under consideration is one other than that from year to year. 
Hence, we hold that the present tenancy of the defendants is one from 
year to year. 

The contention of the defendants that by giving notice on 4 February, 
1954, that they would exercise the option to extend the lease for the 
remainder of the fifteen years, extended the lease for that period, is with- 
out merit. Oil Co. v. Mecklenburg County, supra; 82 Am. Jur., Landlord 
and Tenant, section 978, page 821, and section 979, page 821, et seq. 
When the defendants failed to exercise their option to extend the lease 
as provided therein, but held over, and the plaintiffs recognized them as 
tenants and continued to aecept the rent unconditionally, the character 
of the tenancy became fixed and may not be terminated except by mutual 
consent, surrender at the end of a tenancy year, or by notice to quit, given 
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one month or more before the end of the current year of the tenancy. 
G.S. 42-14; Cherry v. Whitehurst, supra. As to forfeiture upon the 
failure to pay rent, see G.S. 42-3. 

The judgment of the court below is reversed and this cause remanded 
for judgment in accord with this opinion. 

Reversed and remanded. 


IN THE Martrrer or C. WALTER STOKLEY. 
(Filed 29 September, 1954. ) 
1. Criminal Law § 14144,— 


On certiorari from an inferior court, the Superior Court acts only as a 
court of review and is confined to the facts as they appear of record. 


2. Same— 


Certiorari, aS a substitute for an appeal, must be applied for in apt time, 
ordinarily at the next term of the supervising court. In this case petition 
for certiorari filed some 11 years after sentence was not in apt time and 
should have been denied. 


3. Criminal Law § 67a— 


This was an appeal by the State from judgment of the Superior Court 
upon a writ of certiorari issued some 11 years after the rendition of the 
judgment attacked. Held: Regardless of the State’s right to appeal from 
the judgment of the Superior Court releasing defendant from custody, the 
Supreme Court, in the exercise of its supervisory ower, holds ex mero 
motu, that after the lapse of such time the writ of certiorari was not 
available and that the writ was improvidently issued, and the cause is 
remanded to the inferior court. Constitution of North Carolina, Art. IV, 
see. 8. 


Apprat by the State of North Carolina from Morris, Resident Judge 
of the First Judicial District, in Chambers, at the ecurthouse of Pasquo- 
TANK County, 24 July, 1954. 

Petition for writ of certiorari 19 July, 1954, to bring up for review as 
irregular criminal proceedings had in the Recorder’s Court of Pasquotank 
County in the year 1948, which are bases for commitment in 1954 for 
violation of conditions of suspended judgment as determined in 1943. 

The record on this appeal reveals these salient facts: 

1. On 9 April, 1943, in a criminal proceeding #11836 in the Recorder’s 
Court of Pasquotank County, defendant C. Walter Stokley, was con- 
victed of offenses of unlawful possession and transportation of illicit 
intoxicating liquors, and was sentenced to jail for a term of two years to 
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work on the public roads. The road sentence was suspended on conditions 
that defendant be placed upon probation for a period of two years, and 
as a special condition thereof he “should not violate any State or Federal 
law relative to the manufacturing, possession, selling and transportation 
of intoxicating beverages,” 

2. Thereafter on 19 June, 1948, three warrants were issued out of the 
Recorder’s Court of Pasquotank County charging defendant C. Walter 
Stokley with separate violations of the prohibition law (1) on 5 June, 
19438, £12,445, (2) on 17 June, 1943, £12,446, and (3) on 19 June, 1943, 
#12,447, and upon trial, the cases being consolidated therefor, the court 
found defendant guilty on all counts. And in #12,445 judgment was 
rendered “7/2/43,” sentencing defendant to two years on the roads, sus- 
pended on good behavior and general probation for 5 years “after the 
serving of 2-yr, sentence in violation of probation in Docket No, 11,836.” 

3. Prior thereto on 30 June, 1943, the Judge of the Recorder’s Court 
of Pasquotank County, upon motion of prosecuting attorney, and after 
hearing of evidence and argument of counsel, in presence of defendant, 
found as a fact that defendant had violated the special condition on which 
the sentence of 9 April, 1943, was suspended, by unlawfully and willfully 
violating the State law in specific respects as to intoxicating liquors, and 
thereupon ordered that the jail and road sentence imposed upon the de- 
fendant in the judgment of 9 April, 1948, be put into effect, and defend- 
ant was ordered into custody and held under bond to report at noon 
8 July, 1948, for the purpose of serving said sentence. But defendant 
failed to appear at the time and place ordered. Whereupon judgment 
nist was entered, and sci. fa. ordered and capias ordered and issued for 
defendant as a fugitive from justice. Capias was served 6 July, 1954. 

4, Thereupon, defendant filed a bond in the sum of $2,000 for his per- 
sonal appearance at next term of Superior Court of Pasquotank County 
“then and there to answer to a charge to be preferred against him for 
failing to comply with judgment of court and as a fugitive from justice 
and to abide the orders and decrees of said court in said cause,” and 
petitioned for certiorart, as first hereinabove stated. The Resident Judge, 
being of opinion that, as a matter of law, as to the record, “because the 
dates appearing on the warrant and order of revocation are inconsistent 
with the date of adjudication appearing on the docket, the order of revo- 
cation was irregular and invalid, and that the court was bound thereby 
on this hearing in certiorar?, and that, on the record, as a matter of law, 
the defendant C. Walter Stokley is not amenable to commitment for 
service of a prison sentence for violation of probation, and his petition in 
certiorari should be sustained and the defendant be released from custody 
and from the terms of his appearance bond entered into July 6, 1954, and 
it is so ordered and adjudged.” 
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The State excepts and appeals to Supreme Court, and assigns error. 


Attorney-General McMullan and Assistant Attorney-General Moody 
for the State. 
W. C. Morse, Jr., for petitioner-defendant. 


Winsporne, J. In brief of defendant filed presen‘ly in this Court it 
is stated that the State contends that when a criminal action is brought 
from an inferior court to the Superior Court on certiorari, the Superior 
Court ean act only as a court of review, and must act on the facts as they 
appear of record. This is not debatable. S. wv. King, 222 N.C. 187, 
22 S.E. 2d 241, 

Certiorar’, as a substitute for an appeal, must be applied for in apt 
time, S. v. Lawrence, 81 N.C. 522; Taylor v. Johnson, 171 N.C. 84, 
87 S.E. 981,—ordinarily at the next term of the supervising court. 
Surely eleven years, from 8 July, 19438, to 6 July, 1954, is not in apt time. 

The error in granting the writ appears upon the face of the record 
proper. Compare S. v. Todd, 224 N.C. 776, 32 S.E. 2d 318. So whether 
the State has the right to appeal from the judgment rendered in this case, 
a point raised by the Attorney-General, this Court, 12 the exercise of its 
supervisory power over courts of the State, N. C. Constitution, Art. IV, 
sec. 8, Taylor v. Johnson, supra, holds ex mero motu, that is, of its own 
motion, that after such lapse of time a writ of certzorart is not available 
to bring up for review by the Superior Court proceedings had in an 
inferior court eleven years previously. 

Hence this Court is constrained to hold that the writ of certiorari was 
improvidently issued. Therefore the judgment below will be reversed, 
and the proceeding remanded to the Recorder’s Court of Pasquotank 
County for further proceedings as to right and justice appertains and as 
the law provides. And to this end defendant will be taken into custody, 
and held to bail in the sum of $2,000 to abide the orders of the court. 

Reversed and remanded. 


W. W. GASPERSON vy. CLAUDE RICE, SR., CLAUDE RICE, JR., ANnp 
YOUNGBLOOD TRUCK LINES, INC. 


(Filed 29 September, 1954.) 
1. Trial § 55: Appeal and Error § 40d— 
Where a jury trial is waived, the findings of fact of the trial court have 


the foree and effect of a verdict by jury and are conclusive on appeal if 
there be competent evidence to support such findings. 
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2. Automobiles §§ 14, 18h (3)—-Plaintiff held guilty of contributory negli. 
gence in turning left without seeing that movement could be made in 
safety. 

In this trial by the court under agreement of the parties, plaintiff’s testi- 
mony to the effect that he looked in his rear-view mirror upon giving a 
left-turn signal some 850 feet before making the left turn, but did not look 
in the mirror again and did not see the tractor-trailer, which was following, 
at any time before collision, together with defendant’s evidence that as the 
tractor-trailer came alongside plaintiff's vehicle in an attempt to pass, 
plaintiff cut left into the side of defendant’s vehicle, with the point of 
impact being behind the tractor and at the front of the trailer, is held 
sufficient to support the trial court’s conelusion that plaintiff was guilty 
of contributory negligence proximately causing his injury, and nonsuit was 
proper. G.S, 20-154. 


Apprat by plaintiff from Whilmire, Special Judge, at July “A” Term, 
1954, of BuNCOMBE. 

Civil action to recover for personal injuries and property damage 
resulting from a collision of two motor vehicles, heard below on appeal 
from the General County Court. 

The collision occurred on the Sweeten Creek Road a few miles south of 
Asheville. Both vehicles were proceeding northwardly. The plaintiff, 
driving a pick-up truck, was in front. The defendant Claude Rice, Jr.,, 
driving the tractor-trailer of the defendant Claude Rice, Sr., was in the 
act of overtaking and passing the pick-up truck, which was turning left 
from the highway into a side road, 

Issues of negligence, contributory negligence, and damages were raised 
by the pleadings. Jury trial was waived (G.S. 7-287). The judge of the 
County Court, on the basis of findings and conclusions that both drivers 
were negligent and that the negligence of each contributed as a proxl- 
mate cause of the collision, entered judgment denying recovery and dis- 
missing the action. 

To the findings and conclusions adverse to the plaintiff, he excepted 
and appealed to the Superior Court. There all his exceptions and assign- 
ments of error were overruled and the judgment of the County Court 
was affirmed. 

From the judgment of the Superior Court the plaintiff appeals to this 
Court. 


S.J. Pegram and William J. Cocke for plaintiff, appellant. 
Adams ¢&: Adams for defendants, appellees. 


Jouxson, J. Where jury trial is waived, the findings of fact of the 
trial court have the force and effect of a verdict by jury and are conclu- 
sive on appeal if there be competent evidence to support such findings. 
Woody v. Barnett, 239 N.C, 420, 79 S.E, 2d 789. 
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The plaintifi’s assignments of error challenge the sufficiency of the 
evidence to support the findings and conclusion that the plaintiff was 
contributorily negligent. 

The General County Court found and concluded in substance that the 
plaintiff was negligent in that before making the left turn into the side 
road he did not exercise reasonable care to ascertain that such movement 
could be made in safety, as required by G.S, 20-154, and that such negli- 
gence was a proximate cause of the plaintiff’s injury and damage. The 
crucial portion of the determinative finding of the court below is that 
“the plaintiff did not look to his rear and to his left and thus failed to 
observe, as he should have observed, the oncoming tractor-trailer .. .” 

The record discloses plenary evidence in support of the crucial findings 
which defeat plaintiff’s right to recover. It suffices to note that the plain- 
tiff on cross-examination stated that he looked in his rairror when he gave 
the left-turn signal 350 feet before turning but that he did not look in 
the mirror again. He further admitted he never saw the tractor-trailer 
at any time before the collision. As to this, the defendants’ evidence dis- 
closes that as the tractor-trailer came alongside the plaintiff’s pick-up, 
the plaintiff cut left into the side of the passing vehicle, with the point of 
impact being behind the tractor and at the front of the trailer. 

Prejudicial error has not been made to appear. The judgment below 
will be sustained under authority of Grimm v. Watson, 283 N.C. 65, 
62 S.E. 2d 538, and Ervin v. Mills Co., 2833 N.C. 415, 64 8.1. 2d 481. 

Affirmed. 


A. S. AUSTIN, LLOYD STYRON, LEO PEELE, JR., anp PRESTON BAS- 
NETT, Taxpayers oF DarE County, FOR THEMSELVES AND SucH OTHER 
TAXPAYERS OF DaRE County AS May MAKE THEMSELVES PARTIES TO THIS 
Action, v. THE COUNTY OF DARE; THE BOARD OF COUNTY COM- 
MISSIONERS OF DARE COUNTY, anp C. C. DUVALL, LAWRENCE L. 
SWAIN, JAMES W. SCARBOROUGH, W. H. LEWARK, ano LLOYD 
SCARBOROUGH, INDIVIDUALLY. 


(¥iled 29 September, 1954.) 
Appeal and Error § 5— 

When pending appeal from the denial of plaintiff’s application for a 
temporary restraining order, the act sought to be restrained has been con- 
summated, whether defendant should have been restrained pendente lite 
becomes an academic question, and the appeal will b2 dismissed. 


Apprat by plaintiffs from Carr, J., Presiding Judze of the First Judi- 
cial District, heard 17 March, 1954, in Elizabeth City, N. C., by consent, 
from Dare. 
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Plaintiffs appeal from Judge Carr’s denial of their application for a 
temporary restraining order. 

In 1942, David L. Lindquist, reserving a life estate, gave to Dare 
County a tract of some 680 acres in Nags Head Township. <A deed there- 
for was executed and delivered, reciting that the gift was made “to the 
end that this land will be ultimately for the public benefit and in the 
advancement of the County’s recreational and material interest.” In 
1944, part of said tract was condemned for the use of the United States 
Coast Guard. The remainder, referred to as the 640-acre Bodie Island 
tract, lies within the Cape Hatteras Seashore National Park. Estab- 
lished by Act of Congress, this park, under the direction of the Secretary 
of Interior, is for the recreation, benefit and enjoyment of the public. 

Pursuant to a Declaration of Taking, the right of the United States of 
America to said land was adjudged in condemnation proceedings, leaving 
at issue only the amount of damages to be paid Dare County as compensa- 
tion therefor. Under these circumstances, Dare County, acting through 
its Board of County Commissioners, agreed to sell and convey the land 
to the United States of America for the sum of $50,000.00. 

Plaintiffs alleged that the value of the land was not less than $125,- 
000.00; that the taxpayers of Dare County would suffer irreparable 
damage if defendants made the sale and conveyance for a consideration 
less than $125,000.00; and that the contemplated transaction should be 
enjoined. After hearing, Judge Carr denied plaintiffs’ application. 
Plaintiffs appealed. 


Frank B. Aycock, Jr., for plaintiffs, appellants, 
Martin Kellogg, Jr., and John H. Hall for defendants, appellees. 


Bonsitt, J. The court below denied plaintiffs’ application for a tem- 
porary restraining order, thus deciding the only question presented at the 
hearing. Thereafter, Dare County conveyed the lands to the United 
States of America for the consideration of $50,000.00. It was so stated 
upon the argument here. The sale and conveyance having been consum- 
mated, whether Judge Carr should have restrained the defendants, pen- 
dente lite, is now an academic question. It is quite obvious that a court 
cannot restrain the doing of that which has been already consummated. 
Surety Corp. v. Sharpe, 238 N.C, 644, 65 S.E. 2d 137; Saunders v, Bulla, 
932 N.C. 578, 61 S.E. 2d 607; Hfird v. Comrs. of Forsyth, 217 N.C. 691, 
9 S.E. 2d 466. Hence, plaintiffs’ appeal must be dismissed. Cf.: Savage 
v. Kinston, 288 N.C, 551, 78 S.E. 2d 318. 

Appeal dismissed. 
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L. A. MUSE v. W. F. MORRISON, POWELL DEWEESE, AB ROBINSON, 
CARY SMATHERS, W. L. SNYDER anp LLOYD SELLERS. 


(Filed 29 September, 1954.) 


Appran by plaintiff from Sharp, 8. J., March Terra 1954, Buncomss. 

This case was first heard in the Superior Court at the March Civil 
Term 1951, of Buncombe, on demurrer to the complaint. The demurrer 
was sustained. Upon appeal the judgment was reversed. use v. Mor- 
rison, 234 N.C. 195, 66 S.E. 2d 783. 

The complaint alleges the defendant Morrison, who was Secretary of 
the State Board of Examiners of Plumbing and Heating Contractors, the 
defendant Smathers, who was the Town Clerk of Canton, and the other 
defendants, who were members of the Board of Alderraen of the Town of 
Canton, conspired to drive the plaintiff out of business as a journeyman 
plumber. It alleged that the means used to accomplish this purpose 
were: (1) The defendant Morrison and the members of the Board of 
Examiners of Plumbing and FTleating Contractors (the latter not parties) 
wrongfully refused to issue the plaintiff a license; ‘2) the defendants 
procured the passage of an ordinance for the Town of Canton requiring 
that all persons doing plumbing and heating contracting in the town first 
obtain a State license; (3) the defendants initiated criminal prosecutions 
against the plaintiff, charging him with engaging in business without 
license; that in the prosecutions false affidavits were made and the pro- 
cesses of the courts corruptly used to embarrass the defendant and make 
it impossible for him to carry on his business. 

The defendants answered, denying all charges of wrongdoing, and 
pleading the lapse of time and the three-year statute of limitations in bar 
of plaintiff’s right to recovery. 

Upon the hearing on the merits at the March Term 1954, Superior 
Court of Buncombe County, the defendants made a motion for judgment 
of nonsuit at the conclusion of plaintiff’s evidence. Jadgment of nonsuit 
was entered, from which the plaintiff brings this appeal. 


Cecil C. Jackson and W. W. Candler for plaintiff, appellant. 
Shelley B. Caveness, Tom A. Clark, and Ward & Bennett for defend- 
ants, appellees, 


Perr Curtam. We have examined each of the 90 assignments of error 
and find them without substantial merit. The evidence taken in the 
light most favorable to the plaintiff fails to sustain the allegations of the 
complaint. The judgment of nonsuit at the close of plaintiff’s evidence 
was required by reason of a failure of proof. 
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The judgment is 
Affirmed, 


DELIA POOLE v. MARY BRASWELL anp MARION WILSON. 
(Filed 29 September, 1954.) 


AppeaL by defendant Marion Wilson from Paul, Special Judge, May 
Term, 1954, of Harrrax. 

Civil action to recover for personal injuries alleged to have been sus- 
tained in a collision between the automobiles of the defendants on 9 
March, 1953, at the intersection of State Highway 301 and Whitaker 
Street in the town of Enfield. 

The plaintiff, a guest passenger in the automobile of defendant Wilson, 
alleges in her complaint that her injuries were proximately caused by 
the joint and concurrent negligence of the defendants, 

The appellant demurred to the complaint for that it does not state 
facts sufficient to constitute a cause of action against her, it appearing 
upon the face of the complaint: (1) That the sole proximate cause of the 
motor vehicle collision in question was the negligence of the defendant 
Braswell in driving her car into the intersection against a red traffic 
light; and (2) that if the defendant Wilson was guilty of any negligence, 
the same was insulated and rendered inoperative by the negligence of her 
codefendant,. 

His Honor overruled the demurrer and the defendant Wilson appeals, 
assigning error. 


Battle, Winslow & Merrell for plaintiff, appellee. 
A, J. Fletcher, F. T. Dupree, Jr., and G. Earl Weaver for defendant, 
appellant, 


Per Curtam. The complaint filed in this action is not as clear and 
unequivocal in some of its pertinent allegations as it might be. Never- 
theless, when all its allegations are considered, as they must be on de- 
murrer, we are led to the conclusion that it is sufficient to withstand the 
demurrer interposed by the appellant. 


Affirmed. 


666 IN THE SUPREME COURT. [240 


BLALocK v. GAS Co. 


ELLA B. BLALOCK v. CAROLINA CENTRAL GAS COMPANY, INC. 
(Filed 29 September, 1954. ) 


AppesL by defendant from Moore, J., at January Term 1954, of 
HENDERSON. 

Yivil action to recover damage for personal injury sustained by plain- 
tiff when she fell into a register hole in hallway of one H. G. Neighbors, 
in Hendersonville, N. C., from which, as alleged, employees and agents 
of defendant in making repairs to gas heating appliances, had negligently 
removed the metal register. 

Plaintiff filed complaint, and defendant filed answer, and further 
answers thereto, and to the first and second further answers plaintiff 
replied. 

And at January Civil Term 1954, by permission of the court plaintiff 
amended her complaint to allege that on account of the injuries of which 
she complains she has incurred, and will incur expenses for medical 
attention, including medicine, doctor’s bill and hospitalization, for which 
she prays recovery. 

Thereupon defendant moves that the matters so alleged by way of 
amendment be stricken out. The motion was overruled, and defendant 
excepted and appeals to Supreme Court and assigns error. 


Arthur J. Redden, J. E. Shipman, and Monroe M. Redden for plaintiff 
appellee, 
L. B. Prince for defendant appellant. 


Per Curtam. While the record on this appeal reveals that defendant 
assigns as error the action of the court in overruling (1) its motion for 
a continuance, and (2) its motion to strike, the sole question brought 
forward in brief of defendant relates to the latter motion. 

This assignment of error is without merit, and requires no express 
consideration. 

Affirmed. 


N. 0.] FALL TERM, 1954. 667 


CILILDRESS v. ABELES. 


SID P. CHILDRESS v. MURRAY J. ABELES anp CLARENCE A. 
TROUTMAN, T/A UNIVERSAL COMPANY. 


(Filed 13 October, 1954.) 
1. Contracts § 1— 
The right to make contracts is both a liberty and a property right. 


2. Contracts § 26— 
An action in tort lies against an outsider who knowingly, intentionally, 
and unjustifiably induces one party to a contract to breach it to the damage 
of the other party. 


8. Contracts § 27— 

In an action to recover compensatory damages for wrongfully inducing 
a third person to breach his contract with plaintiff, plaintiff must show: 
(1) that a contract existed between him and a third person which con- 
ferred upon plaintiff some contractual right against the third person ; (2) 
that defendant had knowledge of plaintiff’s contract with such third per- 
son; (3) that defendant intentionally induced the third person not to per- 
form his contract with plaintiff; (4) that in so doing the defendant acted 
without justification; and (5) that defendant’s acts caused plaintiff actual 
damages. 


4. Contracts § 26— 

A stranger to a contract may be held liable for wrongfully inducing one 
of the parties to breach the agreement if he knows the facts which give 
rise to the plaintiff’s contractual right, even though he may be mistaken 
as to the legal significance of those facts, or believes there is no contract, or 
believes that the contract means something other than what it is judicially 
held to mean. 


5. Same— 

A stranger to a contract who wrongfully induces one of the parties to 
breach same may be held liable even though he is not actuated by actual 
malice in the sense of personal hatred, ill will, or spite, it being sufficient 
if he acts without justification, i.e., intentionally without lawful excuse or 
reason, which constitutes legal malice. 


A malicious motive makes a bad act worse, but it cannot make that 
wrong which, in its own essence, is lawful. 


7. Contracts § 27— 
In an action against a third person for wrongfully inducing a party to 
a contract to breach same, malice is ordinarily material only upon the 
question of punitive damages. 


8. Contracts § 26— 

While actual malice is not an element of a cause of action for wrongfully 
inducing the breach of a contract, it may negative the existence of justi- 
fication in a particular case, since a person is never justified in inducing 
the breach of a contract solely for the purpose of venting personal hatred, 
ill will, or spite. 
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9. Pleadings § 15— 


Upon demurrer, a pleading will be liberally construed with every reason- 
able intendment and presumption in favor of the pleader. 


10. Contracts § 27— 


The allegations of the complaint as amended feld sufficient to state a 
eause of action against defendants for wrongfully inducing a third person 
to breach his contract with plaintiff, and defendants’ demurrer ore tenus 
was properly overruled. 


11, Contracts § 26— 


A person is justified in interfering in a contract between two other per- 
sons if he is in competition with one of them. 


12. Contracts § 27— 


In this action to recover for wrongful interference with contractual 
rights by defendant, a stranger to the contract, plaintiff’s evidence was to 
the effect that he was not acting in competition with defendants. Defend- 
ants offered evidence contra. Held: Nonsuit on the ground that defend- 
ants were justified in interfering with the contract because plaintiff was 
acting in competition with them was properly denied, and the conflicting 
contentions were properly submitted to the jury. 


13. Contracts §§ 5, 27—Execution of one contract may be consideration for 
another. 


Plaintiff’s evidence was to the effect that defendants were desirous of 
purchasing certain furniture cabinets, that plaintiff brought defendants 
together with a furniture manufacturer, and that defendants purchased 
the cabinets from the manufacturer with the understanding that the manu- 
facturer should pay plaintiff commissions on all cabinets thereafter pur- 
chased by defendants under the continuing contract. Held: The contract 
for the purchase of the cabinets was suflicient consideration for the manu- 
facturer’s agreement fo pay plaintiff commissions, and in plaintiff’s action 
against defendants for wrongfully inducing the manufacturer to breach 
the contract to pay commissions, defendants are not entitled to nonsuit on 
the ground that the contract for commissions was void because not sup- 
ported by consideration. 


14, Contracts § 26— 


The fact that a contract between two parties is terminable at the will 
of either does not make it terminable at the will of & third person, and is 
not a defense in an action by one of the parties to the contract against 
such third person fer wrongfully inducing the other party to the contract 
to breach same. 


15. Contracts § 6— 


The law does not favor the destruction of contracts on the ground of 
indefiniteness and uncertainty. 


16. Same: Contracts § 26— 


An agreement by the seller to pay to plaintiff commissions at a fixed rate 
on all sales made under a contract with a certain purchaser will not be 
declared void for indefiniteness or uncertainty, even though the agreement 
be terminable at will. 
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17. Frauds, Statute of, § i— 
The defense of the statute of frauds is personal to the parties to a 
contract, and is not available to strangers to the agreement. 
18. Saine: Contracts § 27— 


In this action against strangers to a contract for wrongfully inducing 
one of the parties to the agreement to breach same, defendants set up the 
defense that the contract was entered into in the State of Georgia and that 
under the laws of that State the contract was unenforceable because not in 
writing. Held: The defense of the statute of frauds, both under the laws 
of this State and the laws of the State of Georgia, is not available to 
defendants, who are strangers to the agreement. 


19. Contracts § 27— 

In an action for wrongfully inducing one of the parties to a contract to 
breach same, the fact that plaintiff may have a right of action on the 
contract against the other party to the agreement, is no defense. 

20. Appeal and Error § 39e— 


Where the jury does not award plaintiff punitive damages, the exclusion 
of the defendants’ evidence tending to show absence of actual malice cannot 
be prejudicial. 


Hicerns, J., took no part in the consideration or decision of this case. 


APPEAL by defendants from Sharp, Special Judge, November Term 
1953, (High Point Division) of Guirrorp, 

Civil action to recover compensatory and punitive damages upon the 
alleged ground that the defendants wrongfully and with actual malice 
interfered with a contract which plaintiff had with the Trogdon Furni- 
ture Company for the payment of commissions on merchandise manu- 
factured and sold by that company to defendants. 

The parts of the Complaint and Amended Complaint essential for a 
decision are summarized: One, sometime in February 1949 the defend- 
ants requested the plaintiff to secure the manufacture of certain television 
stands and cabinets of a certain type, quality and quantity for them bv 
one of the plaintiff’s customers, to which he agreed, on condition that he 
secured a satisfactory commission from the manufacturer on all sales of 
such goods made to the defendants. J wo, thereafter plaintiff contacted 
the Trogdon Furniture Company of Toccoa, Ga., and the said furniture 
company, after several conferences with plaintiff, agreed to manufacture 
for the defendants such television cabinets and stands as the defendants 
would require, and to pay the plaintiff an 8% commission on all such 
sales to defendants. Three, the plaintiff then in company with the de- 
fendants went to Toccoa, Ga., and the defendants and the Trogdon Furni- 
ture Company entered into a contract whereby the furniture company 
would manufacture and sell to the defendants such television cabinets and 
stands as the defendants required, and in the presence of each of the 
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defendants, the Trogdon Furniture Company agreed with plaintiff to 
pay him an 8% commission on all such sales made by them thereafter 
to defendants. Four, pursuant to such contract the Trogdon Furniture 
Company manufactured and sold to the defendants during March and 
April 1949, $9,207.00 of television cabinets and stands, and paid to the 
plaintiff commissions thereon of 8% amounting to $736.56. In May 
1949 plaintiff and the furniture company by mutual agreement modified 
their agreement so that plaintiff should be paid by it commissions of 4% ; 
in May 1949 the Trogdon Furniture Company made and sold to defend- 
ants $8,868.50 of such cabinets and stands, and paid to plaintiff 8% 
commissions on sales of $6,214.50 and 4% commissions on sales of 

2,654.00—the commissions amounting to $603.32. During June, July, 
August, and a part of September 1949 the Trogdon Furniture Company 
continued to pay the plaintiff his commissions on sales made by them to 
defendants. J ve, in August 1949 a dispute arose between the plaintiff 
and the defendants with reference to another transaction between them, 
the plaintiff contending the defendants owed him $256.00. This contro- 
versy had no connection with the plaintiff’s cr defendants’ contract with 
the Trogdon Furniture Company. This controversy resulted im the plain- 
tiff instituting a civil action against the defendants to recover $256.00. 
The summons in said action were issued on 9 September 1949. The 
action ended in the defendants paying to plaintiff $256.00. Szw, the de- 
fendants became vexed at the plaintiff because of the dispute over the 
$256.00, and told him if he persisted in his attempts to collect it, they 
would cost him thousands of dollars. In a brief time after the plaintiff 
instituted action to recover the $256.00, the defendants notified the Trog- 
don Furniture Company to cease paying commissious to plaintiff on the 
sales the furniture company was making or would make to the defendants, 
and that they, the defendants, would cease to do business with the furni- 
ture company if it did not cmmediately discontinue the payment of com- 
missions to plaintiff. That at this time the Trogdon Furniture Company 
had already manufactured and stored in its warehouse a large quantity 
of television cabinets and stands especially for the order of defendants. 
That as a result of such action on defendants’ part the Trogdon Furniture 
Company has not thereafter paid any commissions to plaintiff, although 
a large sum has accrued to the plaintiff by way of commissions on tele- 
vision cabinets and stands manufactured and sold by the furniture com- 
pany to defendants. Seven, the action of the defendants in demanding 
that the Trogdon Furniture Company cease payment of such commis- 
sions to plaintiff was an interference with the contractual relations be- 
tween plaintiff and the Trogdon Furniture Company without any justifi- 
cation and excuse, and was malicious, wilful, wanton and reckless, and 
done for the purpose of gratifying the defendants’ Jeelings of resentment 
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and rage towards the plaintiff for instituting action against them to 
recover $256.00; that the defendants wrongfully, unlawfully and mali- 
clously persuaded, induced and coerced the Trogdon Furniture Company 
to breach its contract with plaintiff in order to vent their spleen and 
malice against plaintiff. Light, that the plaintiff alleges, upon informa- 
tion and belief, that the Trogdon Furniture Company from September 
1949 to the commencement of this action has manufactured and sold to 
the defendants television cabinets and stands in the approximate amount 
of $500,000.00, and he prays that he have and recover from the defend- 
ants $20,000.00 as compensatory damages, and $10,000.00 as punitive 
damages. During the trial plaintiff was allowed to amend his complaint 
so as to pray that he recover $17,860.00 as compensatory damages. 

The plaintiff introduced in evidence competent evidence in support of 
the allegations of his Complaint and Amended Complaint. We do not 
deem it necessary to summarize all of plaintifi’s evidence, but we do 
summarize certain parts of it, which tends to show these facts: In the 
early part of 1949 plaintiff had a conversation with the defendants rela- 
tive to procuring a contract from a manufacturer to make television 
cabinets and stands for them, and at that time Mr. Abeles, one of the 
defendants, said to plaintiff, if he could secure a manufacturer to make 
these goods for them “‘I’]] see that you get commissions, and I’ll not inter- 
fere in your commissions in any way.” At the time the Trogdon Furni- 
ture Company made this contract with the defendants, the Trogdon Fur- 
niture Company also made a contract with plaintiff to pay him 8% com- 
missions on the merchandise manufactured and sold by it to the defend- 
ants. When negotiations were initiated between the defendants and the 
furniture company, the defendants said the furniture company was to 
pay commissions to plaintiff. The contract was executed on 19 March 
1949. In May 1949 the defendants wanted goods of a different style or 
design. The furniture company told the defendants it could not make 
them for the price they offered to pay, unless the plaintiff’s commissions 
were reduced. The furniture company saw plaintiff, and he agreed to 
reduce his commissions to 4%, whereupon the new design was manufac- 
tured. In the late summer or early fall of 1949 the furniture company 
stopped paying commissions to plaintiff, because of a letter received from 
the defendants. This letter dated 22 July 1949 reads in part: Plaintiff’s 
“concern and the Universal Company have reached a parting of the ways 
as he has attempted to go into competition with us. We have had other 
disagreements with Mr, Childress over his methods, and, so far as we are 
concerned, this is the last straw . . . For this reason we must decline to 
do any further business with you through Mr, Childress.” From 1 Octo- 
ber 1949 to 1 November 1950 the Trogdon Furniture Company manu- 
factured and sold to the defendants $446,300.00 of television cabinets and 
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stands—4% commission on this amount is $17,860.00. As a result of 
this letter the furniture company did not make a new agreement with 
the defendants; it worked along as it had been. On 15 July 1949 defend- 
ants placed a substantial order with the furniture company, and at the 
end of the order wrote: “No commission is due to any one on this order, 
and is given in this manner.” The plaintiff never competed in business 
with the defendants. The furniture company has not paid to plaintiff 
any commissions on the sales of $446,500.00, and the plaintiff has made 
no demand on it for such payment. The furniture company told the 
defendants it felt 1t was duty bound to pay plaintiff commissions on all 
their orders manufactured before receipt of their letter to stop paving 
commissions to plaintiff, and the defendants said “that would be all 
right,” and such commissions were paid. Ray Trogdon testified the 
agreement between the furniture company and plaintiff was personal as 
its employee, and it felt at liberty to terminate it at any time; that there 
is no doubt that plaintiff brought the furniture company and the defend- 
ants in contact, as he had not known defendants until the plaintiff intro- 
duced them to him. On direct examination plaintif? testified in 1949 he 
developed a dispute with defendants over $256.00 they owed him on a 
transaction not connected with the Trogdon Furniture Company; that 
this went on several months; that he told defendants: “I’m going to have 
to sue you, because you owe me $256.00, and I’m going to have it.” Both 
defendants were present and Murray Abeles replied: “If you sue me, I[’ll 
knock you out of thousands of dollars worth of coramissions.” Shortly 
after plaintiff put the claim into the hands of a lawyer to collect, his com- 
missions from the Trogdon Furniture Company stopped. Action was 
brought, and defendants paid him the $256.00—plaintiff paying the costs. 
On cross-examination plaintiff testified he put this claim in the hands of 
a lawyer to collect 9 September 1949. On re-direct examination he testi- 
fied he placed this claim in the lawyer’s hands “May or June, I think.” 

On cross-examination the defendant Troutman said: “I would say the 
controversy about the $256.00 arose even back in March 1949.” 

Plaintiff’s evidence tends to show that he had no access to the designs 
of the various articles of merchandise that the Trogdon Furniture Com- 
pany was manufacturing for defendants. 

On cross-examination the plaintiff testified in substance as follows: 
He attended the furniture show in New York in July 1949. He went to 
the Tele-King Corporation to buy a television set wholesale. He knew 
this company had been a customer of the defendants. He did not know 
the defendants had sold this company goods manufactured by the Trogdon 
Furniture Company. He never heard of the defendants making cabinets. 
The president of the Tele-King Corporation gave Lim blue prints of its 
cabinets, and asked him if he could get the cabinets made for it. Ray 
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Trogdon was in New York, and he asked him did he want to make cabi- 
nets for Tele-King Corporation, and he replied No. Plaintiff never tried 
to get any one to make Tele-King cabinets for him, except what he said 
to Trogdon, 

On cross-examination of the defendant Abeles, he said: “I knew My. 
Childress was to get a commission if the deal was consummated. I know 
that he got a commission for a while. I knew Mr. Trogdon stopped it, 
because Mr. Troutman and I asked him to stop it.” 

The defendants’ evidence in brief tends to show that their letter to the 
Trogdon Furniture Company that they must decline to do any further 
business with it through plaintiff and their order for merchandise with 
the statement, “No commission is due to any one on this order, and is 
given in this manner,” were caused by plaintiff being in competition with 
them, and not by reason of the $256.00 dispute; that Abeles never told 
plaintiff, if he sued him for the $256.00, he would knock him out of thou- 
sands of dollars of commissions, 

There is no evidence in the Record as to plaintiff being in competition 
with defendants, unless such an inference can be drawn from plaintifi’s 
showing Ray Trogdon the blue prints of Tele-King Corporation’s cabi- 
nets, and what he said to Trogdon, 

The jury answered the first issue: “1, Did the plaintiff have a contract 
with Trogdon Furniture Company for the payment of commissions on 
merchandise sold by that company to the defendants, as alleged in the 
complaint? Answer: Yes. 

“2, Did the defendants wrongfully interfere with the contractual rela- 
tionship between the Trogdon Furniture Company and the plaintiff, as 
alleged in the complaint? Answer: Yes. 

“3. If so, was the action of the defendants in interfering with the 
plaintiff’s contract actually malicious? Answer: Yes.” 

The jury answered the issue of actual damages $17,860.00, and the 
issue of punitive damages None. 

From judgment signed in accord with the verdict, the defendants 
appeal, assigning errors, 


Thomas Turner for Plaintiff, Appellee. 
Womble, Carlyle, Martin & Sandridge, York & York 
By: W.F. Womble for Defendants, Appellants. 


Parker, J. The defendants contend by their assignments of error 
that the lower court erred in overruling their demurrer ore tenus made 
during the introduction of evidence, in denying their motion for nonsuit, 
in admitting and excluding testimony, and in charging the jury. Before 
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discussing their assignments of error, we advert to certain relevant prin- 
ciples of law. 

“The right to make contracts is both a liberty and a property right.” 
Coleman v. Whisnant, 225 N.C. 494, 35 S.E. 2d 647; Morris v, Hol- 
shouser, 220 N.C. 293, 17 S.E. 2d 115. In consequence, the overwhelm- 
ing weight of authority in this nation is that an action in tort lies against 
an outsider who knowingly, intentionally and unjustifiably induces one 
party to a contract to breach it to the damage of the other party. Bryant 
v. Barber, 237 N.C, 480, 75 S.I, 2d 410; Coleman v. Whisnant, supra; 
Jones v. Stanly, 76 N.C. 355; cases collected in the annotations of 26 
ALR, 2d 1227 and 84 A.L.R. 43; 30 Am. Jur., Interference, Secs. 18-32; 
86 C.J.S., Torts, Sec. 44; Restatement of the Law of Torts, Sec. 766. 

To subject the outsider to lability for compensatory damages on ac- 
count of this tort, the plaintiff must allege and prove these essential 
elements of the wrong: First, that a valid contract existed between the 
plaintiff and a third person, conferring upon the plaintiff some con- 
tractual right against the third person. ller 7. Arnold, 230 N.C. 418, 
53 S.E. 2d 266; Winston v. Lumber Co., 227 N.C. 339, 42 S.E. 2d 218; 
Bruton v. Smith, 225 N.C, 584, 36 S.1. 2d 9; Kirby v. Reynolds, 212 
N.C. 271, 193 S.E, 412; Swain v. Johnson, 151 N.C. 93, 65 S.E, 619; 
28 L.R.A. (N.S.) 615; Holder v. Mfg. Co., 1388 N.C. 308, 50 S.E. 681; 
Haskins v. Royster, 70 N.C. 601, 16 Am. R. 780. Second, that the out- 
sider had knowledge of the plaintiff’s contract with the third person. 
Stneath v. Katzis, 218 N.C, 740, 12 S.E. 2d 671; Worgan v. Smith, 77 
N.C. 387; Haskins v. Royster, supra. Third, that the outsider intention- 
ally induced the third person not to perform his contract with the plain- 
tiff. Holder v. Mfg. Co., 185 N.C. 892, 47 S.E, 481; Haskins v. Royster, 
supra; 30 Am. Jur., Interference, Sec. 22. Fourth, that in so doing the 
outsider acted without justification. Dulin v. Wiliams, 239 N.C. 38, 
79 S.E. 2d 213; Winston v. Lumber Co., 228 N.C. 786, 47 S.E, 2d 19; 
Bruton v, Smith, supra; Coleman v. Whisnant, supra; Holder v. Bank, 
208 N.C. 38, 178 S.E. 861; Elvington v. Shingle Co., 191 N.C, 515, 132 
S.E. 274; Biggers vu. Matthews, 147 N.C. 299, 61 S.E. 55; /Taskins v. 
Royster, supra. Fifth, that the outsider’s act causel the plaintiff actual 
damages. Haskins v. Royster, supra: Watts Co. v. American Bond & 
Mortgage Co., 267 Mass, 541, 166 N.E, 713, 84 A.L.R. 12. 

The outsider has knowledge of the contract within the meaning of the 
second element of the tort if he knows the facts which give rise to the 
plaintiff’s contractual right against the third person. “If he knows those 
facts, he is subject to liability even though he is mistaken as to their 
legal significance and believes that there is no contract or that the contract 
means something other than what it is judicially held to mean.” Re- 
statement of the Law of Torts, Sec. 766(e). Justification imports “a 
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sufficient lawful reason why a party did or did not do the thing charged, 
a sufficient lawful reason for acting, or failing to act. It connotes just, 
lawful excuse, and excludes” legal “malice.” 51.3.8. 421. As a conse- 
quence, the outsider acts without justification in inducing the breach of 
contract within the purview of the fourth element of the tort if he has no 
sufficient lawful reason for his conduct. Townsend v. United States, 95 
I, 2d 352, 68 App. D. C. 223; Louis Kamm, Inc., v. Flink, 113 N. J. 
Law 582, 175 A. 62, 99 A.L.R. 1; State v. Williams, 166 S.C. 638, 164 
S.E, 415; AMJercardo v, State, 86 Tex. Crim. Rep, 559, 218 S.W. 491, 
8 A.L.R. 1312. 

There are frequent expressions in judicial opinions to the effect that 
malice 1s requisite to liability in an action for inducing a breach of con- 
tract. It is not necessary, however, to allege and prove actual malice in 
the sense of personal hatred, ill will, or spite in order to make out a case 
for the recovery of compensatory damages against the outsider for tor- 
tiously inducing the breach of the third person’s contract with the plain- 
tiff. The term “malice” is used in this connection in its legal sense, and 
denotes the intentional doing of the harmful act without legal justifica- 
tion. Coleman v. Whisnant, supra; Holder v. Mfg. Co., supra; Morgan 
v. Smith, supra; Haskins v. Royster, supra; 30 Am. Jur., Interference, 
Sec. 23. Indeed, actual malice and freedom from liability for this tort 
may coexist. If the outsider has a sufficient lawful reason for inducing 
the breach of contract, he is exempt from liability for so doing, no matter 
how malicious in actuality his conduct may be. A “malicious motive 
makes a bad act worse, but it cannot make that wrong which, in its own 
essence, Is lawful.” Bruton 0. Smith, supra; Holder v. Bank, supra; 
Biggers v. Matthews, supra, For this reason, actual malice is ordinarily 
material in an action for inducing a breach of contract only on the issue 
of whether punitive damages should be awarded. feichman v. Drake, 
89 Ohio App. 222, 100 N.E, 2d 533. See, also, in this connection Wright 
v. Harris, 160 N.C, 542, 76 S.k. 489. Notwithstanding it is not an ele- 
ment of the cause of action, actual malice may negative the existence of 
justification in a particular case. This is true because the outsider is 
never justified in inducing a breach of contract solely for the purpose of 
visiting his personal hatred, ill will, or spite upon the plaintiff, Restate- 
ment of the Law of Torts, Sec. 766(m). 

In enumerating the essential elements of the tort, we omitted the use 
of the term “legal malice” to achieve simplicity of statement and promote 
clearness of comprehension. Legal “malice is proved if it appears that 
the defendant with knowledge of the contract intentionally and without 
justification induced one of the contracting parties to break it.” Meadow- 
moor Dairies v. Milk Wagon Drivers’ Union, 371 Ill. 877, 21 N.E, 2d 
308; Anderson v. Moskovitz, 260 Mass. 528,157 N.E. 601. Hence, malice 
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in a legal sense is necessarily present in all cases where the second, third, 
and fourth elements of the tort exist. 

The accepted rule with us is to construe liberally a complaint with 
every reasonable intendment and presumption in fevor of the pleader. 
The complaint must be fatally defective before its total rejection. Wan- 
ston v. Lumber Co., supra; Scott v. Veneer Co., ante, 78, 81 S.E. 2d 146. 

The complaint in substance alleges the existence of a valid contract 
between the plaintiff and the Trogdon Furniture Co., conferring on plain- 
tiff contractual rights against the Trogdon Furniture Co.; that the defend- 
ants had knowledge of this contract; that plaintiff had fully performed 
and was entitled to the full commissions, and the defendants intentionally 
and without justification induced the Trogdon Furniture Company not 
to perform its contract with the plaintiff to the plaintiff’s actual damage. 
The allegations of the complaint, as amended, contain all the essential 
allegations necessary to recover damages for wrongfully inducing a breach 
of contract, and the lower court was correct in overruling the defendants’ 
demurrer ove tenus. 

The defendants contend that they were entitled to judgment of nonsuit 
on these grounds: One, the defendants were acting in the exercise of an 
absolute right; Z'wo, the plaintiff failed to prove the existence of a valid 
and enforceable contract between himself and the Trogdon Furniture 
Company because there was no consideration for the contract; that it was 
indefinite and uncertain, and that it was unenforceable by reason of the 
Statute of Frauds; Three, because the contract was terminable at will. 

As to the defendants’ contention that they were acting in the exercise 
of a lawful right, because the plaintiff was acting in competition with 
them. If the plaintiff was in competition with the defendants, the de- 
fendants would be justified in interfering. The evidence considered in 
the light most favorable to the plaintiff tended to show that the plaintiff 
had a valid contract with the Trogdon Furniture Company, that the 
defendants had actual knowledge of this contract, and intentionally and 
without justification induced the Trogdon Furniture Company not to 
perform its contract with him, and that he did not act in competition 
with defendants. .\ close reading of the entire evidence and the charge 
of the court shows that the case was tried below on these conflicting con- 
tentions, supported by evidence, and the jury decided in favor of the 
plaintiff, 

The defendants contend there was no consideration for plaintiff’s con- 
tract with the Trogdon Furniture Company. The plaintiff’s evidence 
tends to show these facts: The defendants had a conversation with the 
plaintiff relative to procuring a contract from a manufacturer to make 
television cabinets and stands for them, and at that time the defendant 
Abeles said to plaintiff, if he could secure a manufacturer to make goods 
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for them “T’ll see that you get commissions and I’ll not interfere in your 
commissions in any way.” When negotiations were initiated between the 
defendants and the furniture company, the defendants said the furniture 
company was to pay commissions to plaintiff. When the controversy 
arose between the plaintiff and the defendants over $256.00 owed plaintiff 
by defendants on a transaction not connected with plaintiff’s or defend- 
ants’ contract with the furniture company, both defendants being present, 
the defendant Abeles said to plaintiff, “if you sue me, I'l] knock you out 
of thousands of dollars worth of commissions.” The defendant Abeles 
said on cross-examination: “J knew Mr, Childress was to get a commis- 
sion if the deal was consummated. I know that he got a commission for 
awhile. I know Mr. Trogdon stopped it, because Mr. Troutman and J 
asked him to stop it.” When the question arose as to whether the furni- 
ture company would make goods of a different design for defendants at a 
certain price, the furniture company told the defendants they could not 
at that price, unless the plaintiff’s commissions were reduced. The fur- 
niture company saw plaintiff, who reduced his commissions, and the goods 
were made. Ray Trogdon testified when negotiations first started with 
the defendants, both defendants said he, Trogdon, was to pay commissions 
to plaintiff. This evidence tends to show that the agreement of the 
Trogdon Furniture Company, to pay commissions to the plaintiff was 
in contemplation of the plaintiff, the defendants and the Trogdon Fur- 
niture Company, when the contract was made between the defendants 
and the furniture company, and between plaintiff and the furniture 
company. Such evidence necessarily means that the agreement to pay 
the commissions to plaintiff was intended at the time of the execution of 
the contract between the defendants and the Trogdon Furniture Company 
as a part of the consideration for the contract, and the contract was a 
valid consideration for the promise to pay the commissions. It was not 
a past consideration. Bryant v, Hayes, 63 Ga, App. 440, 11 S.E. 2d 360; 
same case, 66 Ga, App. 221, 17 S.E. 2d 765; 1 Williston on Contracts, 
Sec. 142, Rev. Ed. 

Rav Trogdon, president of the Trogdon Furniture Company, a witness 
for plaintiff, testified on cross-examination: “Any agreement was per- 
sonal between me and Mr. Childress as my employee. There was nothing 
said between Mr. Childress and me as to how long I was going to pay him 
commissions. I felt at liberty to terminate my relationship at any time 
I saw fit. It was up to him and myself.” The commissions were to be 
paid on sales to the defendants. The rate of commissions was fixed. 
This contract is terminable at will. Phillips Lumber Co. v. Smith, 7 Ga. 
App. 222, 66 S.E, 623; Kirby v. Reynolds, supra; Elmore v. R. R., 191 
N.C. 182, 181 S.E. 633; Richardson v. R. R., 126 N.C 100, 35 S8.E. 235; 
Williston on Contracts, Rev. Ed., Vol. 1, See. 89. The contention of 
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defendants that plaintiff’s contract is too indefinite and uncertain is not 
tenable. The law does not favor the destruction of contracts on such 
ground, Fisher v. Lumber Co., 183 N.C. 485, 111 S.E. 857; Chew v. 
Leonard, 228 N.C, 181, 44 S.E. 2d 869. 

The fact that plaintifi’s contract with the Trogdon Furniture Com- 
pany was terminable at will is not available as a defense to the defend- 
ants. Mr. Justice Hughes said in Truax v. Raich, 269 U.S, 33, 60 L. Ed. 
181: “The fact that the employment is at the will of the parties, respec- 
tively, does not make it one at the will of others . . . by the weight of 
authority the unjustified interference of third persons is actionable al- 
though the employment is at will.” See also Anno, 84 A.L.R., p. 60 at f, 
where the authorities are assembled; 30 Am. Jur., Interference, p. 78. 

Elmore v. R. R., supra, and Richardson v. RK. &., supra, relied upon in 
defendants’ brief, are not in point. Both were actions against the em- 
ployer, not against third persons. In Kirby v. Reynolds, supra, relied 
upon by defendants, the facts are different; the plaintiff was sue juris 
and voluntarily resigned his employment. 

The defendants contend also that the plaintiff’s action should have been 
nonsuited because the agreement between plaintiff and the Trogdon Fur- 
niture Company was entered into in Georgia, and “hat Sec. 20-401 and 
Subsection 5 of said section of the Georgia Code Anno, provides that any 
agreement (except contracts with overseers) that is not to be performed 
within one vear from the making thereof to be binding on the promisor, 
the promise must be in writing, signed by the party to be charged there- 
with, or some person by him lawfully authorized. 

This contention of the defendants is without validity. The overwhelm- 
ing weight of authority is that the defense of the Statute of Frauds is 
personal to the parties to the contract, and such a defense is not available 
to strangers to the agreement. Georgia and North Carolina decisions are 
in accord with the general rule. Saunders v. Sasser, 86 Ga. App. 499, 
71 S.E. 2d 709; Gilbert Hotel No. 22, Inc. v. Black, 67 Ga. App. 221, 
19 S.E. 2d 796; Waynesboro Planing Mull v. Perkins Mfg. Co., 35 Ga. 
App. 767, 184 S.E. 831; Cadillac-Pontiac Co, v. Norburn, 230 N.C, 238, 
51 S.E. 2d 916; Maney v. Extract Co., 194 N.C. 736, 140 S.E. 738; 
Cowell v. Ins. Co, 126 N.C. 684, 36 S.E. 184, 37 C.U.S., Statute of 
Frauds, See. 220(a); 49 Am. Jur., Statute of Frauds, Sections 588, 589 
and 591. 

The defendants further contend that plaintiff has no cause of action 
against them for the recovery of actual damages because the plaintiff still 
has his cause of action against the Trogdon Furniture Company for dam- 
ages for breach of the contract to pay him commissions. This contention 
has been rejected hy the great majority of courts which have passed on 
the question. The fact that “A” also has a cause of action against “B” 
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for breach of contract does not prevent his having a cause of action in tort 
against a third person who wrongfully and without justification induces 
“B” to breach the contract with “A.” Lien v. Northwestern Engineering 
Co. (S. D.) 89 N.W. 2d 483; Louis C. Moser & Co. v. Kremer, 192 Mise. 
85, 80 N.Y.S, 2d 199; Frischman v, Metropolitan Tobacco Co., 199 Mise. 
844, 104 N.Y.S. 2d 446; Phillips & Benjamin Co. v. Ratner, 206 F. 2d 
372; Hornstein v. Podwitz, 254 N.Y. 448, 173 N.E. 674, 84 ALR. 1; 
Harvey Corporation v, Universal Equipment Co., 158 Fla, 644, 29 So. 
2d 700, 

The defendants’ motion for judgment of nonsuit was properly over- 
ruled. 

The defendants in their brief have four assignments of error as to the 
court’s rulings upon the evidence. They cite no authorities in support of 
their argument as to these assignments of error. We deem it necessary 
to discuss only one. 

The court declined to admit in evidence a letter dated 26 July 1949 
written by the Trogdon Furniture Company, apparently in response to 
the defendants’ letter of 22 July 1949 to it. On 22 July 1949 the defend- 
ant Troutman wrote to the Trogdon Furniture Company in substance: 
The plaintiff and the defendants have reached a parting of the ways, as 
he has attempted to go into competition with us; for this reason we must 
decline to do any further business with you through Mr, Childress. The 
pertinent part of the letter of the Trogdon Furniture Company in reply 
follows: “Your announcement of a severance of all relations between 
you is somewhat shocking. Also, to have you tell me he is in competition 
with both you and ourselves is something he certainly has not discussed 
with me whatever. . . . As for our bringing to a close our deal with Mr. 
Childress, we don’t see how this will be possible, legally or morally, as we 
are dealing with him strictly on a commission basis, This, of course, can 
be stopped by you by writing both of us, and indicating in your letters 
that a copy is being mailed to both ourselves and to him. In such an- 
nouncement you could set out that from this date on any new business 
placed with us would be on a no-commission basis to Mr. Childress, or 
anyone else. We could then accept your new proposition on your terms.” 
Plaintiff introduced in evidence the defendants’ letter of 22 July 1949 to 
the Trogdon Furniture Company. 

The evidence in the Record shows that the defendants had full knuwl- 
edge of the facts which gave rise to the plaintiff’s contractual right 
against the Trogdon Furniture Company, and full knowledge that the 
Trogdon Furniture Company was paying the plaintiff commissions on 
the goods manufactured and sold by it to them. Acting with this knowl- 
edge they knew that their acts in wrongfully inducing the Trogdon Fur- 
niture Company to breach its contract with plaintiff would be highly 
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injurious to him. There is no evidence in the Record that the defendants 
followed the suggestion in the Trogdon Furniture Company’s letter that 
the payment of commissions could be stopped by writing both the Trogdon 
Furniture Company and plaintiff, and indicating in their letters that a 
copy is being mailed to both ourselves and to him; and the failure of 
defendants to write a letter as suggested would seem to indicate that the 
defendants acted wrongfully, without justification and with actual malice. 
In our opinion the exclusion of this evidence was not prejudicial to 
defendants, 

If the defendants had contended that this letter wes competent to nega- 
tive actual malice on their part-—no such contention is made in their 
brief—its exclusion was harmless, for the jury awarded no punitive 
damages. 

We have carefully read the court’s charge to the jury in its entirety 
with particular attention to the defendants’ exceptions and their argu- 
ment and the authorities set forth in their brief, and are unable to per- 
ceive any prejudicial error therein which would justify the award of a 
new trial, 

All the defendants’ assignments of error are overruled. The jury’s 
verdict and the judgment thereon will not be disturbed, 

No error. 


Hicerns, J., took no part in the consideration or decision of this case. 


STEPHEN G. DOBIAS anp Wire, GRACE DOBIAS, vy. C. 8. WHITE anp 
Wire, GEORGIA M. WHITE. 


(Filed 18 October, 1954. ) 
1. Pleadings § 22b— 


(G.S. 1-167 relates to amendment out of term and in the absence of a 
judge, and does not limit the authority of the presiding judge to allow an 
amendment under G.S. 1-163 at term after the cause is calendared for 
trial and without notice to the acverse party. 


2. Appeal and Error § 29—~ 
Assignments of error not discussed in the brief are deemed abandoned. 


3. Husband and Wife § 13a (3): Principal and Agent § 7d— 
Where the wife claims the benefits of negotiazions conducted by her 
husband on the theory that he was her agent therein, she may not disavow 
his agency in the premises to avoid the burdens, 
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4. 


5. 


6. 


re 


8. 


Evidence § 13— 


Confidential communications made to an attorney in his professional 
capacity by his client are privileged, and the attorney cannot be compelled 
to testify to them unless his client consents. 


Same— 


Only confidential communications between attorney and client are privi- 
leged, and if it appears by extraneous evidence or from the nature of the 
transaction or the communication that they were not regarded as confi- 
dential, or that they were made for the purpose of being conveyed by the 
attorney to others, they are not confidential and are not privileged. 


Same-— 


As a general rule, where two or more persons employ the same attorney 
to act for them in some business transaction, their communications to him 
are not ordinarily privileged inter sese. 


Same— 


It being apparent in this case that the communications by plaintiff to 
his attorney were made for the very purpose of having the attorney relay 
the information to defendants, evidence thereof was competent, and the 
fact that the witness voluntarily incorporated in his answer other matters 
technically violative of the privileged communication rule will not affect 
this result when such other matters are collateral to the issue and could 
not have been prejudicial. 


Accord and Satisfaction § 2: Mortgages § 27— 


Defendants set up a verbal agreement under which defendants were to 
convey certain lands to plaintiffs in satisfaction of notes secured by a 
mortgage executed by defendants to plaintiffs. Held: If, pursuant to this 
agreement, defendants execute and deliver deed to the agent of plaintiffs 
and the deed is accepted by plaintiffs’ agent, the contract of accord and 
satisfaction is fully executed, and the debt is paid and satisfied in full 
eo instante the deed is delivered and accepted, entitling defendants to the 
surrender of the notes and the cancellation of the mortgage. 


9. Frauds, Statute of, § 9— 


The Statute of Frauds has no application to a fully executed or con- 
summated contract, but may be invoked only to prevent the enforcement 
of executory contracts. G.S. 22-2. 


10. Mortgages § 30a— 


Upon the satisfaction of a debt secured by a mortgage, the trustee is 
divested of authority to foreclose the instrument, and his deed executed 
pursuant to later foreclosure conveys nothing. 


11, Accord and Satisfaction § 2: Mortgages § 27— 


Defendants set up a verbal agreement under which defendants were to 
convey certain land to plaintiffs in satisfaction of certain notes secured by 
a mortgage executed by defendants to plaintiffs. Held: The agreement is 
executory until plaintiffs accept the deed pursuant thereto, and if defend- 
ants execute the deed and deposit it with an attorney for delivery to and 
acceptance by plaintiffs, but plaintiffs refuse to accept the deed from 
the attorney, the agreement remains executory, and plaintiffs’ plea of the 
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Statute of Frauds is a valid and complete defense to its enforcement. 
G.S. 22-2. 


12. Appeal and Error § 40d— 


Ordinarily, where there is sufficient evidence to support the court’s find- 
ings of fact and such findings constitute sufficient predicate for the judg- 
ment, the judgment will be affirmed even though the theory on which the 
lower court bases its judgment is erroneous. But this principle does not 
apply when the appellee has not alleged the facts necessary to support the 
judgment upon the applicable theory. 


13. Pleadings § 24— 


Proof without allegation is just as fatal as allegation without proof. 
Both are required. 


14. Appeal and Error § 23— 


An asSignment of error must present a single question of law for con- 
sideration of the Court, and while more than one exception may be grouped 
under one assignment of error if all the exceptions relate to a single ques- 
tion of law, the grouping of exceptions which present clifferent questions of 
law under a Single assignment of error constitutes it a broadside assign- 
ment of error. 


15. Appeal and Error § 50— 


Where the findings of fact of the lower court are too conflicting to sup- 
port the judgment, the cause will be remanded for a rehearing. 


AppraL bv plaintiffs from JWoore (Dan K.), J., June Term 1954, 
MecDoweE Lt. 

Civil action to recover amount alleged to be due on four promissory 
sealed notes. 

This cause was here on a former appeal from a Judgment on the plead- 
ings in favor of the plaintiffs. The defendants admitted the execution 
of the notes sued upon, and the court below held that the facts pleaded 
by the defendants do not constitute a valid affirmative defense to plain- 
tiffs’ action. We reversed. All the pertinent facts up to the time of that 
appeal are stated in our opinion in Dobias v. White, 2839 N.C. 409. 

Thereafter, defendants, by leave of court, filed an amendment to their 
answer in which they allege the foreclosure of the deed of trust executed 
to secure the payment of the notes sued wpon and the purchase of said 
land by plaintiffs at said sale. They assert that their right to a decree of 
specific performance of the alleged contract of accord and satisfaction has 
been defeated by said foreclosure. They pray damages for the breach of 
said contract. 

Plaintiffs amended their complaint so as to allege the last two of the 
series of four notes executed by defendants. They likewise filed a 
replv to the answer in which they deny the agreement of accord and 
satisfaction asserted hy defendants and plead the Statute of Frauds. 
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When the cause came on for trial in the court below, the parties waived 
trial by jury and agreed that the judge presiding should hear the evi- 
dence, find the facts, and render judgment thereon. 

The court found as a fact that the parties, prior to 7 August 1952, 
entered into an agreement “whereby it was UNDERSTOOD anp AGREED that 
if the defendants would execute a deed to the plaintiffs for the property 
described in the deed of trust mentioned in the pleadings, and deliver 
said deed to Paul J. Story, the plaintiffs would accept said deed in full 
satisfaction of the four (4) notes mentioned in the plaintiffs’ Complaint, 
and would cancel said notes and said deed of trust.” (Finding of fact 
No. 1.) 

It further found: “2, That during all of the negotiations relative to 
the Agreement mentioned under No. 1 above, the plaintiff SrepHen G. 
Dosras was acting as Agent for his wife, the plaintiff Grace Dostas. 

“3. That the plaintiffs, prior to the execution of the deed from the 
defendants to the plaintiffs, dated August 7, 1952, constituted and ap- 
pointed Paun J. Story, as their Agent, to prepare said deed, and after 
the same was signed by the defendants, to accept delivery of the same 
for and on behalf of the plaintiffs. 

“4, That the deed above mentioned was executed by the defendants 
and delivered to Pau J. Srory, as Agent for the plaintiffs.” 

It also found that plaintiffs had breached the agreement of accord and 
satisfaction by refusing to accept the deed, surrender the notes, and cancel 
the trust deed of record (Findings Nos. 5 and 6); that they have pro- 
cured the foreclosure of the trust deed and now hold title to the land under 
a foreclosure deed; that defendants are indebted to plaintiffs in the sum 
of the balance due on said notes; and that defendants have suffered dam- 
ages in the identical amount by reason of the breach of said agreement by 
plaintiffs. It thereupon entered judgment “that the plaintiffs recover 
nothing of the defendants, and that the defendants recover nothing of the 
plaintiffs, on account of the matters and things set forth in the pleadings 
filed in this cause, and that the costs of this action be taxed against the 
plaintiffs.” Plaintiffs excepted and appealed. 


E. C. Carnes and William C. Chambers for plaintiff appellants. 
Proctor & Dameron for defendant appellees. 


Barnuity, C. J. The plaintiffs assign as error the order of the court 
permitting defendants to file an amendment to their answer after the 
cause was calendared for trial and without ten days’ notice to them. This 
exception is without merit. G.S. 1-167, upon which plaintiffs rely, was 
enacted to meet the specific situations therein recited and to provide a 
method for obtaining leave to amend a pleading out of term and in the 
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absence of a judge. G.S. 1-163 vests in the judge presiding almost un- 
limited authority to permit amendments either before or after judgment. 
The court below acted well within the authority thus conferred upon it in 
permitting the amendment in question. Light Co. v. Bowman, 281 N.C, 
332, 56 S.E. 2d 602; Comr. of Banks v. Harvey, 202 N.C. 880, 162 S.E. 
894, 

The evidence discioses that the feme plaintiff was present only at the 
time of the original transaction between Dr. Dobias and defendants, and 
that thereafter he alone dealt with defendants, either directly or through 
his attorney. The court found as a fact “that during all of the negotia- 
tions relative to the Agreement mentioned under No. 1 above, the plaintiff 
Streruzn G. Dontas was acting as Agent for his wife, the plaintiff Gracr 
Dopstas.” 

Plaintiffs undertake to except to this finding of fect. However, they 
do not in their brief discuss it or cite any authority in support thereof. 
In thus abandoning this assigninent of error they are well advised. The 
feme plaintiff executed the original deed and accepted the mortgage notes 
of defendants 1 part payment of the purchase price. She is now in court 
seeking to reap the benefits of that transaction. In so doing she alleges 
in her reply that the negotiations conducted by her husband were her 
negotiations and his action was her action. She cannot claim the benefits 
without assuming the burdens. /erndon v. Rk. R., 161 N.C. 650, 77 SE, 
688; Rudasill v. Falls, 92 N.C. 222. Simple justice and fair plav deny 
her the right, under these circumstances, to disavow his ageney. Indeed, 
she did not attempt to do so in her pleadings. 

Plaintiffs assign as error the admission, over their objection, of evi- 
dence of communications between Dr. Dobias and Mr, Story, his attorney, 
as pointed out by their exceptions 2 to 9, both inchisive, for that such 
communications were privileged, and evidence thereof was not admissible. 
It is, to say the least, doubtful whether plaintiffs have properly preserved 
the exceptions which form the bases of this assignment. In any event, 
they are without substantial merit. 

Tt is an established rule of the common law that confidential communi- 
cations made to an attorney in his professional capacity by his client are 
privileged, and the attorney cannot be compelled to testify to them unless 
his client consents. Guy v. Bank, 206 N.C. 322, 173 S.E. 600; WeNerll 
v. Thomas, 203 N.C, 219, 165 S.E. 712; Hughes v. Boone, 102 N.C. 137 
(159); Jones v. Marble Co., 137 N.C. 287; 58 AJ. 214. 

But the mere fact the evidence relates to commanications between 
attorney and client alone does not require its exclusion. Only confidential 
communications are protected. If it appears by extraneous evidence or 
from the nature of a transaction or communication that they were not 
regarded as confidential, 58 A.J. 274, or that they were made for the 
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purpose of being conveyed by the attorney to others, they are stripped of 
the idea of a confidential disclosure and are not privileged. Jichael wv. 
Foil, 100 N.C. 178; Allen v. Shiffman, 172 N.C. 578, 90 S.E. 577; 
Hughes v. Boone, supra; fosseau v. Bleau, 30 N.E, 52; 58 A.J, 274; 
ibid., 215, 

Therefore, as a general rule, where two or more persons employ the 
same attorney to act for them in some business transaction, their com- 
munications to him are not ordinarily privileged inter sese. Carey v. 
Carey, 108 N.C. 267; Michael v. Foil, supra; Allen v. Shiffman, supra; 
Blaylock v. Satterfield, 219 N.C. 771, 14 8.E. 2d 817; 58 A.J, 277; Anno. 
141 A.L.R, 562. 

Plaintiffs in their reply allege that defendants offered to convey the 
mortgaged property to plaintiffs in full settlement of the mortgage debt 
but that no agreement was reached such as would constitute a binding 
contract, 

Dr, Dobias testified that defendants offered to convey the mortgaged 
property to plaintiffs in settlement of the debt evidenced by the mortgage 
notes; that he agreed and told Mr, Story to prepare the deed; that about 
two days later he went to Mr. Story’s office at which time Story told him 
he (Story) had the deed ready; and that he then told Mr. Story he had 
changed his mind about it and “would not cancel the notes in exchange 
for the deed.” 

The male defendant testified that he offered to deed the property in 
exchange for the notes, that shortly thereafter Dr. Dobias told him that 
he and his wife had decided to accept the proposed settlement, and that 
he had instructed his attorney “if me and my wife wanted to come down 
and make him a title, for us to come to his attorney, Mr. Story, and make 
a deed,” and that on 7 August 1952 he and his wife did execute a deed 
conveying the mortgaged property to the plaintiffs and delivered it to 
Mr. Story. 

Myr, Story testified that both Dr. Dobias and Mr. White told him about 
the offer of settlement made by the defendants; that later Dr. Dobias 
called him from Old Fort and “told me that Charlie White had heen to 
see him and he had decided to accept the offer and directed me to prepare 
a deed for the property to him and his wife”; that Mr. White told him 
Dr. Dobias had told him (White) he would take the deed in satisfaction 
of the debt; that he prepared the deed and defendants signed and ac- 
knowledged it in his office; that he wrote Dr. Dobias that he had the deed 
and for him to send the notes and trust deed so that it could be canceled 
of record at the same time the deed was put on record. 

These and other conversations pertaining to the settlement about which 
these witnesses testified were in no sense privileged communications. 
The statements made by Dr. Dobias were made for the very purpose of 
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having the information relayed to defendants. Evidence thereof was 
clearly competent. 

It is true Dr, Dobias testified as to advice given him by Mr. Story and 
his reason for accepting the offer. But this was voluntarily incorporated 
in the answer of the witness. And in any event, if it technically violated 
the privileged communication rule, it was harmless. His statements and 
conduct respecting the settlement constitute the material part of his 
testimony which defendants sought to elicit. 

When Dr. Dobias notified his attorney that he had changed his mind, 
the deed had already been executed and delivered to Mr. Story. It was 
not until several days thereafter that defendants were notified that plain- 
tiffs would not go through with the agreement. So thea, all the testimony 
tends to show that the parties did enter into an agreement of accord and 
satisfaction. What was the exact nature of that agreement at the time 
plaintiffs repudiated or attempted to repudiate it? Was the settlement 
complete so as to discharge the debt, or was it still merely an executory 
contract to convey the property in satisfaction of the rotes? Eventually, 
upon the answers to these questions the rights of the parties must be made 
to depend. 

Should the contract, which is the real subject matter of this contro- 
yersy, be classified as an executed or as an executory agreement of accord 
and satisfaction? On this determinative issue the findings of fact made 
by the court below may be readily divided into two sections, 

If the findings numbered 1 to 4 inclusive are alone considered, the 
contract was fully executed and the mortgage debt was paid and satisfied 
in full eo instante the deed was delivered to and accepted by the agent 
of the plaintiffs. Baird v. Hall, 67 N.C. 230; Grandy v. Abbott, 92 N.C. 
33; Satterfield v. Kindley, 144 N.C. 455; Fertilizer Co. 1. Smith, 199 
N.C, 722, 155 S.E. 606; Barley v. Bishop, 152 N.C. 383, 67 S.E. 968; 
Acceptance Corp, v. Fletcher, 202 N.C. 170, 162 S.E. 234; Assurance 
Society v. Lazarus, 207 N.C. 68, 175 S.E, 705; Millhoser v. Marr, 128 
N.C. 318, 1380 N.C. 510; #. A. v. BR. R., 147 N.C. 363; 2 A.J. 271, sec. 
349; 40 A.J. 748, sec. 52, and 756, sec. 60. 

The surrender of the notes and the cancellation of the mortgage were 
not necessary to complete the transaction and make the acceptance of the 
deed payment of the debt. Wunborne v. McMahan, 206 N.C, 30, 178 
S.E. 278; Millhiser v. Marr, supra; South v. Sisk, 205 N.C. 655, 172 
S.E. 193. 

On the other hand, if the findings numbered 5 to 9 inelusive are ac- 
cepted, then it was an executory contract which contemplated the con- 
veyance of real estate and is voidable at the option of the party thereto 
sought to be charged. For convenience of discussion we will treat the 
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findings in this manner, referring to the first four as findings No. 1 and 
those numbered 5 to 9 as findings No. 2. 

The Statute of Frauds, G.S, 22-2, has no application to a fully executed 
or consummated contract. Choat v, Wright, 18 N.C. 289; Keith v. Ken- 
nedy, 194 N.C, 784, 140 S.E. 721; Bailey v. Bishop, supra; Herndon v. 
R. R., supra; 2 Williston on Contracts 1552, see. 528. 

It may be invoked only to prevent the enforcement of executory con- 
tracts. Sprinkle v. Ponder, 233 N.C, 312, 64 S.E. 2d 171; Barley v. 
Bishop, supra; Choat v. Wright, supra; Davis v. Lovick, 226 N.C. 252, 
37 S.E. 2d 680; Keith v. Kennedy, supra; 2 Williston on Contracts 1522; 
37 C.J.S. 763, sec. 252. 

There can be no breach of an executed contract. Therefore, if the 
facts are as found by the court in findings No 1, then its findings No, 2 
to the effect that plaintiffs, by their refusal to accept the deed delivered 
to the attorney and to cancel said notes and deed of trust, breached said 
agreement is an erroneous conclusion rather than a finding of fact. 
These latter findings could not, under those circumstances, be made the 
basis of a recovery of damages for breach of contract as set forth in 
finding No, 9, 

Furthermore, if the debt was fully satisfied, the trustee was divested 
of authority to foreclose the trust deed, and his foreclosure deed conveyed 
nothing. Blake v. Broughton, 107 N.C. 220; Crook v, Warren, 212 N.C. 
93, 192 S.E. 684: Fleming v. Land Bank, 215 N.O, 414, 2 S.E. 2d 3; 
Burnett v, Supply Co., 180 N.C. 117, 104 8.E, 137, 

On the other hand, if the deed was merely deposited with Story for 
delivery to and acceptance by plaintiff, the contract is still executory in 
nature, and plaintiffs’ plea of the Statute of Frauds constitutes a valid 
and complete defense against its enforcement. G.S. 22-2; Davis v. 
Lovick, supra; Keith v. Kennedy, supra; Kluttz v. Allison, 214 N.C. 379, 
199 S.E. 895; Hall v. Misenheimer, 187 N.C, 183; 2 Williston on Con- 
tracts 1402; 37 C.J.S. 593. 

Therefore, it is quite apparent that there is a clear conflict in the two 
groups of findings. One invokes the application of principles of law 
entirely different in effect from the other. In one case the contract is 
fully executed in so far as the Statute of Frauds is concerned. In the 
other case the contract is still executory and yoidable at the option of 
plaintiffs, Hall v. Misenheimer, supra; Brown v. Hobbs, 154 N.C, 544, 
70 S.E. 906; Lewis v. Murray, 177 N.C. 17, 97 S.E. 750. 

We may note in this connection that where the land has been conveyed 
to the vendee pursuant to an oral contract, the seller may recover from 
the purchaser the purchase price for the land. Smith v. Arthur, 110 
N.C. 400; Satterfield v. Kindley, supra; Bailey v. Bishop, supra; Farmer 
, Willard, 71 N.C, 284; 387 C.J.S. 763, sec. 252. 
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There is competent evidence in the record to support the court’s findings 
of fact No. 1, and there is sound authority to the effect that where the 
court below has reached the correct result, the judgment may be affirmed 
even though the theory on which the result is bottomed is erroneous. 
Rankin v. Oates, 183 N.C. 517, 112 S.E. 32; Perry v. Surety Co., 190 
N.C, 284, 129 S.E. 721; Rhodes v. Upholstery Company, 197 N.C. 678, 
150 S.E. 193; Steel Co, v, Rose, 197 N.C. 464, 149 S.E. 555; Cauble v. 
Hxpress Co., 182 N.C, 448, 109 S.E. 267. 

Even so, we may not apply that principle here for the simple reason 
the defendants do not plead payment of the mortgage debt by the execu- 
tion and delivery of a deed for the locus to the agent of plaintiffs. In- 
stead, they admit the debt, plead an executory contract of accord and 
satisfaction and the breach thereof by the plaintiffs. Dobias v. White, 
239 N.C. 409. It is not sufficient that defendants have a valid affirmative 
defense and can prove it. They must first plead it, then prove it. King 
v. Coley, 229 N.C, 258, 49 S.E, 2d 648. 

Proof without allegation is just as fatal as allegation without proof. 
Ingold v. Assurance Co,, 230 N.C. 142, 52 S.E. 2d 366. Both are 
required. Maddox v. Brown, 232 N.C, 542, 61 S.E. 2d 6138; Bank », 
Caudle, 239 N.C, 270. Should we affirm the judgment entered, the plain- 
tiffs would be compelled to suffer a judgment against them rendered on a 
defense of which they had no notice and which in effect is negatived by 
the allegations contained in the answer. Such is not the way of the 
Court. King v. Coley, supra. 

An assignment of error must present a single quest:on of law for con- 
sideration by the court. Even so, it is at times entirely proper to group 
more than one exception under one assignment. The assignments of 
error on this appeal constitute such a clear illustration of the rule which 
permits the grouping of several exceptions under one assignment without 
making the assignment broadside in nature that we pause to call attention 
thereto by way of dicta and for the information of the profession. 

“Exceptions are grouped and assigned as error as follows: 

io) |e 

“9, Pratntirrs’ Exceptions 2, 3, 4, 5, 7,8 and 9 (R pp 21, 22, 29, 30, 
31). The action of the Court in permitting testimony regarding the 
privileged communication between plaintiff 8S. G. Dobias and his attorney 
Paul J. Story. 

OD ies Bie 

“4. Pratntirrs’ Exception No. 10 (R p 386). ‘The action of the 
Court in finding the facts set forth in paragraphs 1, 2, 8, 4, 5, 6 and 9 of 
the Judgment, which findings of fact were made in the absence of evidence 
of the same, or are based upon incompetent testimony. 
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While the appellants group seven exceptions under their assignment 
No. 2, this is entirely proper. Each and every exception is directed to 
the question whether under the circumstances of this case the communica- 
tions between Dr, Dobias and his attorney are privileged and evidence 
thereof is inadmissible over the objection of the plaintiffs. Assignment 
No. 3 is of like import. The six exceptions grouped thereunder are di- 
rected to the admissibility of evidence of the parol agreement of accord 
and satisfaction notwithstanding the plaintiffs’ plea of the Statute of 
Frauds in their reply and their timely objections when the testimony was 
tendered by the defendants. 

On the other hand, while only one exception is listed under assignment 
No, 4, the plaintiffs seek thereby to challenge the sufficiency of the evi- 
dence to support seven separate and distinct findings of fact. The evi- 
dence which tends to support one finding is not relied on to support the 
others. Different evidence relates to different findings. Testimony which 
tends to establish the agreement does not necessarily show that in accept- 
ing the deed executed by the defendants the attorney was acting as the 
agent of the plaintiffs or that the plaintiffs have breached the agreement. 
Hence this assignment attempts to raise seven different questions and is 
therefore nothing more than a broadside assignment of error which is 
insufficient to bring into focus the sufficiency of the testimony to support 
any particular finding of fact made by the court below. 

As heretofore pointed out, the findings of fact made by the court below 
are too conflicting to support a judgment. We must therefore vacate the 
judgment entered and remand the cause for a rehearing. It is so ordered. 

Error and remanded. 


WILLIAM A. H. HOWLAND vy. AMBER JUSTIZ STITZER, Now REMARRIED 
AND Known as MRS. SHERMAN HAWES, JR.; ann FIRST NATIONAL 
BANK AND TRUST COMPANY IN ASHEVILLE, NORTH CAROLINA, 


A CORPORATION, 
(Filed 13 October, 1954.) 


1. Pleadings § 31: Divorce § 1512: Husband and Wife § 12d— 


In the husband's action to cancel deed of separation, the wife's motion to 
strike allegations from his reply alleging that the separation agreement 
was merged in a subsequent decree of divorce is properly denied. 


2. Appeal and Error § 2: Pleadings § 28— 
The refusal to grant a motion for judgment on the pleadings is not 
appealable. 
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8. Appeal and Error § 1— 


Even though an appeal be premature, the Supreme Court may, in the 
exercise of its discretionary right, express an opinion on the merits ofa 
question of law argued on the appeal. 


4. Husband and Wife § 12d: Divorce and Alimony § 1513—Separation 
agreement held not merged in subsequent divorce decree. 


Husband and wife executed a separation agreement which provided for 
certain payments to the wife during her lifetime, and stipulated that its 
provisions should remain in full force and effect notwithstanding any 
subsequent judgment or decree obtained by either party in the state of 
their residence or any other state. Thereafter the wife obtained a decree 
of divorce in the State of New York, which decree contained a provision 
that the husband should provide for the support and maintenance of the 
wife in accordance with the separation agreement, which agreement “‘is 
incorporated in this judgment.” Held: Under the laws of the State of 
New York the separation agreement was not merged in the divorce decree, 
but remains a valid and enforceable contract. 


5. Contracts § 8— 


The intention of the parties as expressed in the written agreement is 
controlling, and when such agreement is explicit, the court must so declare 
irrespective of what either party thought the effect of the contract to be. 


AppraL by defendant Mrs. Sherman Hawes, Jr., from Whitmire, 
Special Judge, July Term, 1954, of Buncomsg, 

When this cause came on for hearing in the court below, Mrs. Hawes 
moved to strike certain portions of the amended reply of the plaintiff, 
filed 23 June, 1954, and also moved for judgment on the pleadings. Both 
motions were overruled and she appeals, assigning error. 


William J. Cocke and C. N. Malone for plaintiff; Charles Rothenberg 
of counsel for plaintiff. 
David H,. Armstrong for defendant, appellant. 


Denny, J. Certain phases of the htigation involved in this appeal 
have been before us on two former appeals. The first action was insti- 
tuted on 5 December, 1949, and the appeal therein was heard at the 
Spring Term, 1950, and the opinion of this Court, dismissing the action, 
is reported in 231 N.C. 528, 58 S.E, 2d 104, 

The present action was instituted on 24 January, 1952, and was heard 
at the Fall Term, 1952, on an appeal from the denial of a motion to 
strike certain allegations in the plaintiff’s reply. The opinion disposing 
of that appeal is reported in 286 N.C, 230, 72 S.E. 2d 583, The plaintiff 
thereafter filed a petition to rehear, which was deaied. He then peti- 
tioned the Supreme Court of the United States for a writ of certiorari 
to review the opinion of this Court, which was cenied. Howland v. 
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Stitzer, 345 U.S, 935, 73 8S. Ct. 796, 97 L. Ed. 13862. Many of the facts 
involved in the present appeal are stated in detail in the former appeals 
and will not be restated except In so far as may be necessary to an under- 
standing of the questions presented for determination. 

The plaintiff and the defendant, Mrs. Sherman Haws, Jr., were for- 
merly husband and wife, having been married on 6 January, 1941. 
Thereafter, on 18 September, 1946, the plaintiff and his wife, Amber 
Howland (the present Mrs. Hawes), entered into a separation agreement, 
the terms of which were to remain in force during the life of Mrs. How- 
land, or until her remarriage. The plaintiff found the terms of this 
agreement unduly burdensome to him. Therefore, he proposed a new 
separation agreement by the terms of which, in leu of the benefits pro- 
vided in the then existing agreement in favor of his estranged wife, he 
agreed to give her for life, irrespective of her future marital status, the 
income from certain stock which is held in trust under a trust indenture 
by the First National Bank and Trust Company in Asheville, North 
Carolina. His estranged wife, the present Mrs. Hawes, consented and 
entered into the new agreement which was executed on 2 April, 1947. 
The essential parts of this agreement in respect to the Income from the 
stock are set out in the opinion disposing of the former appeal in this 
action. 

Mrs. Howland instituted an action for divorce in the Supreme Court 
of New York, County of New York, on 13 February, 1947. She was 
given an interlocutory decree for absolute divorce from William Anthony 
Hoppin Howland, the plaintiff in the present action, which divorce 
became absolute on 15 October, 1947. The decree of the New York Court 
contained the following provision: “That the defendant (the plaintiff 
herein) shall provide for the support and maintenance of the plaintiff 
during the entire period of her lifetime in accordance with the terms of 
an agreement between the parties dated the 2nd day of April, 1947, which 
said agreement is incorporated in this judgment.” 

The plaintiff in this action remarried immediately after the effective 
date of the above decree. Mrs. Amber Howland later married Charles 
Stitzer, Jr. This marriage resulted in a divorce and the former Mrs, 
Amber Howland thereafter married Sherman Hawes, Jr. 

The proceeds from the stock referred to in the separation agreement 
dated 2 April, 1947, were paid to the former Mrs. Amber Howland from 
1 May, 1947, until 5 December, 1949, the date on which the first action 
referred to herein was instituted. 

In June, 1950, the plaintiff filed a motion in the Supreme Court of 
New York, County of New York, requesting the New York Court to 
modify the decree entered in the original divorce action to the extent it 
required the plaintiff to support his former wife, on the ground that she 
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had remarried. The motion was granted and the former judgment 
amended as required in such cases upon the remarriaze of the wife. New 
York Civil Practice Act, Section 1172c. However, the New York Court, 
in striking from its judgment the provision for support, entered this 
provision in its decree: “. . . and it is P'urTHER Orperep, that the dis- 
position of the within motion is without prejudice to such rights as plain- 
tiff may have pursuant to the terms of said agreement between the parties 
dated April 2, 1947.” 

We shall first consider the defenudant’s motion to strike. When this 
cause was before us at the Fall Term, 1952, on a similar motion, we held 
that the defendaut’s motion to strike from the plaintiffs reply all the 
allegations which attacked the validity of the separation agreement en- 
tered into on 2 April, 1947, should have been granted, and reversed the 
ruling to the contrary. 

The plaintiff thereafter obtained permission frora the court below to 
file an amended reply. This reply alleges in sum and substance that the 
agreement entered into on 2 April, 1947, was merged in the decree for a 
divorce entered in New York and the contractual rights thereunder did 
not survive the decree; that it was not the intention of the plaintiff that 
the separation agreement should survive the divorce judgment or remar- 
riage of the defendant Hawes, but, to the contrary, it was his intent that 
it should be merged therein and not survive the desree. Therefore, the 
amendments to the previously amended reply do raise the question of 
merger, and the motion to strike was properly denied. 

The refusal to grant the motion for judgment on the pleadings is not 
appealable. Hrickson v. Starling, 235 N.C. 648, 71 5.E. 2d 384; Rodgers 
v. Todd, 225 N.C. 689, 86 S.E, 2d 230; Ornoff vw. Durham, 221 N.C, 457, 
20 S.E. 2d 380; Cody v. Hovey, 216 N.C, 391, 5 S.E. 2d 165. 

In the instant case, however, the appellee conceded in the oral argu- 
ment before this Court that if the separation agreement, dated 2 April, 
1947, was not merged in and made inoperative as a contract by its incor- 
poration in the divoree decree entered in New York, which became effec- 
tive on 15 October, 1947, the appellant is entitled to judgment on the 
pleadings. In fact, plaintiff’s counsel (Mr, Rothenberg), directed sub- 
stantially all his argument before this Court to the question of merger. 
Hence, we have decided to exercise our discretionary right to express an 
opinion on the merits of the plaintiff’s purported allegations and conten- 
tions with respect to that defense. Suddreth v. Charlotte, 223 N.C, 630, 
27 S.E, 2d 650, 

Before reviewing the New York cases on the question of merger, it 
inight be well to point out that if the parties to the respective separation 
agreements referred to herein, intended that the second agreement should 
be merged into a judgment for support in the nature of alimony and no 
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more, as contended by the plaintiff, then the appellant was almost incon- 
ceivably remiss in safeguarding her own rights. Under the original 
agreement she had the following benefits: (1) The plaintiff was obligated 
to pay her $4,200.00 per year in equal monthly installments of $350.00, 
payable in advance on the first of each and every month; (2) the plain- 
tiff was required to procure a policy of insurance on his life in the sum 
of $25,000, pay the premiums thereon, and to make his wife the irrevoca- 
ble beneficiary thereunder; and (3) she was to have the use and benefit 
of an apartment and the effects therein contained, located at 1060 Park 
Avenue, New York. She gave up all these benefits which had been 
secured to her for life, or until her remarriage, in exchange for an agree- 
ment to the effect that she should receive the income from certain stock, 
amounting to approximately $1,600.00 per year, for life, regardless of 
her marital status; and as further evidence of the intention of the parties 
as to whether such agreement should survive her remarriage, they had the 
following provisions written therein: “It is... agreed between the 
parties that the payments due hereunder ... shall commence on the 
Ist day of May 1947, and shall continue during the lifetime of the 
party of the first part irrespective of the marital status of the said party 
of the first part. 

‘The parties hereto agree that the provisions of this instrument shall 
remain in full force and effect notwithstanding any action of any nature 
whatsoever taken by either party in the courts of this State, any other 
State or In any other Country; and the parties further agree that this 
instrument and all the provisions thereof shall remain in full foree and 
effect notwithstanding any judgment or decree obtained by either party 
in this State, any other State or any other Country. 

“That each party shall, and will, at any time, or times, make, execute 
and deliver, any and all further assurances, things and documents, as the 
other said party shall reasonably require, for the purpose of giving full 
force and effect to this agreement and to the covenants, conditions and 
provisions thereof. 

“That all of the covenants, promises, stipulations and provisions herein 
contained shall apply to, bind and be obligatory upon, the heirs, executors, 
administrators and assigns of the parties hereto,” 

In Kunker v. Kunker, 230 App. Div. 641, 246 N.Y.S. 118, while the 
action for divorce was pending the parties entered into a written agree- 
ment in which the husband agreed to make certain monthly payments to 
his wife during his lifetime for the support of herself and two children, 
The agreement further provided that in case of the remarriage of the 
wife, or in case of the death of either or both the children, the husband 
might apply to the court for a modification of the monthly payments. 
It was further provided that the agreement was made subject to the 
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approyal of the court and should be made a part of the final judgment of 
divorce to be entered in the action. Among other things, the Court said: 
“There 1s nothing in the statute giving jurisdiction to incorporate into 
the judgment formal private agreements made by the parties as to a 
division of their property and the like. Agreements or stipulations for 
support and security therefor, including many details, are sometime 
included in the judgment if they appear fair, rendering it unnecessary to 
take proof. So, here, it was possible for the parties to stipulate that cer- 
tain provisions in the agreement relative to support should be included 
in the judgment for whatever advantage that might bring, and otherwise 
that the agreement should remain in force... . If a contract is made, 
the courts will not award a different sum. Cain v. Cain, 188 App. Div. 
780, 177 N.Y.S. 178; Levy v. Levy, 149 App. Div. 561, 133 N.Y.S. 1084. 
If there is an existing contract, there is really no necessity for an appli- 
cation for alimony. There have been cases where such provisions have 
been incorporated in the judgment—for what purpos:3 is uncertain, unless 
to give an additional remedy by contempt. But they became a part of a 
judgment separate from the contract.” (Italics ours.) The Court 
pointed out that the agreement between the parties in the Aunker case 
contained “no reservation that the contract should endure after it became 
part of the judgment.” 

Likewise in Jaeckel v. Jaeckel, 179 Misc. 994, 40 N.Y.S. 2d 491, the 
agreement with respect to support was entered into while the action for 
divorcee was pending, and it provided that if the wife succeeded in her 
action the amount agreed upon should be incorporated in the final decree. 
The Court said: “So far as the defense of merger is concerned, where 
there is an intention to merge the agreement as to alimony in the decree 
and the decree embodies the agreement as to alimony, no right to enforce 
the alimony provisions of the agreement survives the decree. Chester v. 
Chester, 171 Misc. 608, 13 N.Y.S. 2d 502; Zatz v. Zatz, App. T. First 
Dept., 173 Mise, 229, 17 N.Y.S. 2d 553... .” The Court further said, 
however, that “In Bell v, Bell, 171 Mise. 605, 18 N.Y.S. 2d 500, an 
action on the contract fixing the amount of permanent alimony was 
upheld because the contract explicitly provided that ‘this agreement shall 
still remain in full force and effect unless mutually modified or cancelled 
by the parties hereto, and this agreement may be incorporated in any 
decree of divorcee or separation made by any court of competent juris- 
diction.’ ” 

In the case of Schmelzel v. Schmelzel, 287 N.Y. 21, 88 N.E. 2d 114, 
the parties entered into a separation agreement which provided that the 
terms thereof should be incorporated in any judgment in any action 
between them wherein provision was made for the support of the wife. 
Thus the separation agreement expressly contemplated a suit for separa- 
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tion in the future. Later the wife was granted a divorce. The decree 
required the parties to comply with the provisions of the separation agree- 
ment. The financial situation of the defendant husband having improved, 
the plaintiff, two and one-half years after the entry of the original decree, 
made a motion for an order to increase the alimony. The motion was 
allowed and the alimony increased. The defendant appealed and the 
Court of Appeals of New York, in reversing the lower court, said: “In 
the case at bar the final judgment of separation did not terminate the 
separation agreement, but as in the case of Goldman v. Goldman, 282 
N.Y. 296, 26 N.E, 2d 265, 269, the judgment entered incorporated the 
terms of the separation agreement, which included fixing the amount of 
alimony for the support of the wife. Such incorporation was made pur- 
suant to an express provision of the separation agreement. In such event, 
as the court pointed out in the Goldman case, ‘the direction of the court 
that the defendant shall pay to the plaintiff a sum less than he agreed to 
pay does not relieve the defendant of any contractual obligation’ and 
‘the plaintiff may still resort to the usual remedies for breach of a con- 
tractual obligation if there has been such a breach,’ since ‘so long as the 
contract remains unimpeached, the court will not compel the husband to 
pay to the wife for her support a sum greater than the wife agreed to 
accept, at least where such sum is not plainly insufficient.’ Goldman v. 
Goldman, supra, 282 N.Y. at page 301, 305, 26 N.E, 2d at page 267. 
The decision in the Goldman case reaffirmed the rule as announced in the 
cases of Galusha v. Galusha, 116 N.Y. 635, 22 N.E. 1114, 6 L.R.A. 487, 
15 Am. St. Rep. 453; [d., 1388 N.Y. 272, 274, 833 N.E. 1062, that a decree 
or a subsequent order in a matrimonial action does not destroy the agrec- 
ment or deprive the parties of their rights thereunder.” (Italics ours.) 
In Graham v. Hunter, 266 App. Div. 576, 42 N.Y.S. 2d 717, the parties 
entered into a separation agreement on 31 December, 1932. Thereafter, 
the husband went to Nevada and obtained a divorce in February, 1938. 
The Nevada decree ratified, confirmed, and approved the separation 
agreement and adopted it in all respects. The former husband met the 
annual payments required under the separation agreement and the 
Nevada deeree until his former wife remarried in July, 1941. From that 
time, he refused to make any further payments. The action was insti- 
tuted to recover the balance alleged to be due for the remainder of the 
year 1941 under the separation agreement and the decree of the Nevada 
divorce, The lower court held that there was a triable issue as to whether 
or not payments by the husband were to be terminated upon the remar- 
riage of the wife. The wife contended that the terms of the separation 
agreement and of the decree were unambiguous and that their meaning 
and construction presented a question of law for the court and not an 
issue of fact to be determined upon a trial. The Court held that the pro- 
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visions of the agreement manifested an intention of the parties that the 
payments to be made each year were not to cease upon the remarriage of 
the wife. The order of the lower court was modified and plaintifi’s 
motion for summary judgment allowed. Cf. Sureau v. Sureau, 280 App. 
Div. 927, 116 N.Y.S. 2d 470; s.c., 305 N.Y, 720, 112 N.E. 2d 786, 

It is settled law that where the terms of a written instrument or con- 
tract are explicit, the court determines their effect by declaring their legal 
meaning. Wulson v. Cotton Aills, 140 N.C. 52, 52 S.E, 250; Strigas v. 
Insurance Co., 236 N.C. 734, 73 S.E. 2d 788, and cited cases. Further- 
more, the construction of a contract does not depend upon what either 
party thought, but upon the agreement of both. Brunhid v. Freeman, 
77 N.C. 128; Wilson v. Scarboro, 163 N.C. 380, 79 S.E, 811. “The heart 
of a contract is the intention of the parties, which is to be ascertained 
from the expressions used, the subject matter, the end in view, the purpose 
sought, and the situation of the parties at the time.” Hlectric Co. v. 
Insurance Co., 229 N.C. 518, 50 S.K. 2d 295. 

In the instant case, it is crystal clear, we think, that plaintiff and his 
former wife, now Mrs. Hawes, the appellant herein, intended that the 
provisions contained in the separation agreement executed by them on 
2d April, 1947, should survive any decree for divorce, alimony, or re- 
marriage of the appellant. The agreement so provides in unambiguous 
terms. Therefore, in light of the above decisions of the New York courts, 
it is our opinion that the agreement was not merged with the divorce 
decree in New York, but on the contrary, is a valid and enforceable con- 
tract. Stanley v, Stanley, 226 N.C. 129, 87 S.E. 2d 118. 

The ruling of the court below on the defendant’s motion to strike is 
affirmed, and the cause is remanded for further proceedings agreeable to 
law. 

Affirmed. 


MRS. ANNIE L. ROBERSON v. D. C. WILLIAMS, JR. 


(Filed 18 October, 1954.) 
1. Contracts § 1— 

Ordinarily, where persons sui juris enter into a lawful contract the law 
will not inquire into whether it is good or bad, wise or foolish, but such 
inquiry may be permitted when the execution of the contract is induced 
by the fraud of one of the parties thereto. 


2. Frand § 1—- 

Fraud is not defined lest the craft of men should find ways of circum- 
venting or escaping a rule or definition, but generally fraud embraces all 
acts, omissions, or concealments involving a breach of legal or equitable 
duty resulting in damage, or the taking of undue or unconscientious advan- 
tage of another. 
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3. Fraud § 4— 

It is not required that defendant have actual knowledge of the falsity 
of the representations made by him if he makes such representations with 
reckless indifference as to their truth or falsity and with intent that the 
other party should rely upon them. 


4. Fraud § 12—Evidence of fraud held sufficient to be submitted to the 
jury. 

Plaintift’s evidence was to the effect that defendant, a stranger, sought 
her out and repeatedly attempted to purchase timber rights on a tract of 
land owned by her, that plaintiff advised him she could not sell because 
she had not been on the land and had no knowledge of the amount of 
timber thereon, that thereafter defendant came to see plaintiff in company 
with a timber cruiser who stated positively his estimate of the amount of 
timber on the land, that defendant stated he would pay her full market 
value for this amount of timber, that plaintiff, in reliance on such repre- 
sentation, executed timber deed at the stipulated price, and that within a 
short time thereafter defendant sold the timber rights for almost double 
the price paid plaintiff and that the amount of timber was more than three 
times the amount estimated by defendant’s cruiser and worth from two and 
one-half to three and one-half times the price paid by defendant. Held: 
The evidence was sufficient to be submitted to the jury on the issue of 
Whether defendant procured the execution of the timber deed through 
fraud. 


5. Fraud § 5— 

The failure of plaintiff to make inquiry which would have disclosed the 
falsity of defendant’s representations will not preclude plaintiff from main- 
taining an action for fraud in those instances in which there is nothing 
which would have put a reasonably prudent man upon inquiry. The law 
does not require a prudent man to deal with everyone as a rascal. 


Puarxtirr’s appeal from Jorris, J., March Term, 1954, Marri 
County Superior Court. 

Plaintiff seeks to recover damages she alleges she sustained in the sale 
to the defendant of timber rights which she was induced to make by 
reason of the false and fraudulent representations made to her by the 
defendant with reference to the amount and value of the timber sold. 
She alleges in substance: 

(1) She was the owner of a described tract of timber lands containing 
about 110 acres and located about 14 miles from her home. She had 
never seen the land and knew nothing of the amount or value of the 
timber, 

(2) Defendant, whom she had not known, sought out the plaintiff and 
attempted to purchase her timber rights. He stated he would pay her a 
good price and the full market value. She declined to sell, giving as her 
reason that she did not know either the amount or value of her holdings. 
The defendant repeated his visits and efforts to make the purchase, Each 
time the plaintiff refused to sell, repeating the original reason given. 
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(3) On 31 October, 1952, the defendant again appeared at the home 
of the plaintiff and brought with him a man whom he claimed to be an 
expert timber cruiser with many years of experience. The cruiser stated 
he had thoroughly cruised the timber and that there was not in excess of 
250,000 feet. Defendant stated that $10,000 was its highest market value. 

(+) The plaintiff relied upon the statements made by the defendant, 
was deceived by them as to the amount and value of her timber, that she 
was induced to sell for $10,000 because of statements made to her by 
defendant and the eruiser, and upon the payment to her of $10,000, 
executed and delivered a deed to the defendant. 

(5) At the time of the execution of the deed the tract of land con- 
tained not less than 700,000 feet of timber and was worth not less than 
$25,000. 

(6) The representations of the defendant that the timber cruised only 
250,000 feet and was worth only $10,000 were false and fraudulent, were 
known to be so by the defendant when he made them. They were made 
for the purpose of deceiving the plaintiff and did deceive her to her 
damage in the sum of not less than $15,000. 

(7) The defendant, on 19 December, 1952, sold and conveyed to 
Barrow Manufacturing Co. the timber rights which he had purchased 
from the plaintiff and he received from Barrow Manufacturing Co. the 
sum of $19,000 as the purchase price, 

(8) Since the defendant has conveyed the timber rights to an innocent 
purchaser, that plaintiff’s only remedy is against the defendant for 
damages, 

The defendant answered, admitting the purchase for $10,000, but deny- 
ing that he made any statements about the amount or value of the timber. 

On the trial the plaintiff testified : 

“TY am a widow and [ live in Williamston, 14 miles from the timber 
lands. J had never been on the land, had never seen it, and had never 
had the timber cruised. On his first visit to my house, Mr, Williams, 
whom I had not previously known, brought with him Mr. Sparrow, whom 
IT had known, I told them I did not want to sell because I did not know 
what I had. Mr. Williams came back shortly thereafter and again I 
told him I did not know what to decide about selling because I did not 
know the amount or value of the timber. The first time Mr. Sparrow 
came to my house Mr. Williams was with him, Mr. Sparrow had kept 
inching the price up, and asked me if I would talk with Mr. Williams 
again. I agreed todo so. Mr. Williams kept asking me what I wanted 
for the timber several times, and I told him I did not know what there 
was, and he told me he would pay me for it at the market price, a good 
market price. Ten thousand dollars was the last figure that I got on the 
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price. They commenced low and kept creeping. I don’t know whether 
I saw Mr. Williams again before 31 October, 1952, or not. 

“On 31 October, 1952, Mr. Williams, Mr. Sparrow and another man 
came tomy house. They wanted to know if I had decided to sell. I told 
them I couldn’t sell until I knew what I had. Mr. Williams had his 
cruiser with him. I do not know his name for they did not introduce 
him. Mr. Sparrow asked him how much did it cruise and he said, 250,000 
feet. He told me he was sure, and after thinking for a few minutes I 
told them that if that was all there was, then it would be all right, for I 
thought they told me right and I depended on what they said. Mr. 
Williams said he had the money with him and that he had it ready and 
wanted me to go down to the office and have a deed written up. It was 
right at dinner time and I told them to wait until I fixed dinner, but 
before I could do so they were calling me to come down. When I got 
there, the deed was written and everything. I signed the deed and Mr. 
Williams paid me $10,000 in cash in $100 bills. I agreed to the price 
of $10,000 after the cruiser told me there was 250,000 feet. I did not 
have the timber cruised until Mr. Barrow started eutting. Then was when 
I found out there was more timber than I knew.” 

On cross-examination, the plaintiff testified: “I told them I wanted a 
few days to study it over and to see my brother. No deed had been 
drawn. My brother adjoins one of my farms but not the one on which 
this timber was located. My brother told me that he did not know any- 
thing about it and that he didn’t know how muck timber was there.” 

Edward Stewart, Jr., testified: “I am a consulting forester; have been 
in this type work for 17 years. I offer professional forestry service to 
the general public and about 80 per cent or 90 per cent of my work is the 
appraising of timber and estimating it. I received my degree in Forestry 
in 1937, and since that time I have been with the U. S. Forestry Service, 
the Department of Agriculture, working in various regions of the United 
States, and in World War II, I was with the Military Government For- 
estry in occupied countries and in complete charge of all forestry indus- 
tries in the occupied countries. Since the War I have offered my services 
to the public and my clients are mostly lumber companies and pulp 
companies.” 

Upon this evidence the court found the witness to be an expert in the 
estimation of timber. 

“On July 7, 1953, I made a cruise of the timber on the Roberson Tract 
of land in Robersonville, N. C., from a description furnished me, this 
being the same description as the one set out in the complaint... . the 
boundaries were well defined, on two sides there were natural boundaries, 
one a branch and the other a field, and the other boundaries had been 
bushed out. . . . From my cruise I found 657,000 feet of pine, 120,000 
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feet of gum, and 5,000 feet of poplar, and the fair market value of such 
timber as of October 31, 1952, was $35 per thousand for pine, $25 for 
gum, and $30 for poplar. In dollars and cents the fair market value... 
or total value of $25,935.00.” 

Luther Hardison testified: “I have been in the business of estimating 
timber for 20 or 25 years and I live in Williamston. The nature of my 
work is estimating and buying timber. . . . I am familiar with the lands 
of Mrs. Roberson and I went on one tract with Mr. Ecward Stewart. . 
Each of us made our own individual cruise and when we got back to- 
gether we were about 20 or 25,000 feet apart. He told me I was a little 
low and I told him he was a little high. We split it up and made one 
report. We had made an estimate of both the timber standing and the 
timber that had been cut. The figures were: Pine 651,000 feet, gum 
120,000 feet, and poplar 5,000 feet. The fair market value of that timber 
at the time was $45 to $50 per thousand, the gum and poplar being the 
same price as the pine.” 

Deed for the timber, dated 31 October, 1952, from the plaintiff to the 
defendant and recorded in Book J-5, p. 293, Martia County Registry, 
and the deed dated 19 December, 1952, from D. C. Williams, Jr., to 
Barrow Manufacturing Co., recorded in Book J-5, p. 384 of the Martin 
County Registry, were introduced. 

The following stipulation was entered into: “Counsel stipulate and 
agree that the deed from Mrs. Annie L. Roberson to D. C. Williams, Jr., 
dated October 31, 1952, and recorded in Book J-5, p. 298, of the Martin 
County Registry, consideration $10,000.00, contains the same description 
and is the same land that appears in deed from D. C. Williams, Jr. to 
Barrow Manufacturing Company, dated December 19, 1952, and re- 
corded in Book J-5, p. 384, of the Martin County Registry, consideration 
$19,000.00.” 

At the conclusion of plaintiff’s testimony, defendant made a motion 
for judgment as of nonsuit. The motion was granted and judgment 
signed, from which the plaintiff appealed. 


Critcher & Gurganus for plaintiff, appellant, 
Lucas, Rand & Rose and Clarence W. Griffin for aependank appellee. 


Hicerns, J. The sole question presented here is whether the evidence 
of actionable fraud taken in the light most favorable to the plaintiff was 
sufficient to go to the jury. (If the evidence was insufficient, the judg- 
ment of nonsuit should be affirmed.) If it was sufficient, the case should 
go back for submission to the jury. 

Ordinarily, when parties are on equal footing, competent to contract, 
enter Into an agreement on a lawful subject, and do so fairly and honor- 
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ably, the law does not permit inquiry as to whether the contract was good 
or bad, whether it was wise or foolish. However, under certain condi- 
tions, when fraud by one party is an inducement which influences the 
other party to contract to his prejudice, the law does permit inquiry. 

“Fraud has no all-embracing definition. Because of the multifarious 
means by which human ingenuity is able to devise means to gain advan- 
tages by false suggestions and concealment of the truth, and in order that 
each case may be determined on its own facts, it has been wisely stated 
‘that fraud is better left undefined,’ lest, as Lord Hardwicke put it, ‘the 
craft of men should find a way of committing fraud which might escape 
a rule or definition.” Furst v. Merritt, 190 N.C. 397 (p. 404), 130 S.E. 
40. However, in general terms fraud may be said to embrace ‘all acts, 
omissions, and concealments involving a breach of legal or equitable duty 
and resulting in damage to another, or the taking of undue or uncon- 
scientious advantage of another.” 37 C.J.S., Fraud, Section 1, p. 204.” 
Vail v. Vail, 233 N.C, 109, 113, 63 S.E. 2d 209, 

“Tt is not always necessary in order to establish actionable fraud that 
a false representation should be knowingly made. It is well recognized 
with us that under certain conditions and circumstances if a party to a 
bargain avers the existence of a material fact recklessly or affirms its 
existence positively when he is consciously ignorant whether it be true 
or false he must be held responsible for a falsehood. Plaintiff must estab- 
lish either positive fraud or that she was deceived and thrown off her 
guard by false statements designedly made at the time and that such 
statements were reasonably relied upon by her. Butler v. Fertilizer 
Works, supra (193 N.C. 682). False assurances and statements of the 
other party may, of themselves, be sufficient to carry the issue to the jury 
when there has been nothing to arrest the attention or arouse suspicion 
concerning them. Butler v. Fertilizer Works, supra; McCall v. Tanning 
('o., 152 N.C, 648, 68 S.E, 136; Whitehurst rv. Ins. Co., supra (149 N.C. 
273); Bank v, Yelverton, 185 N.C. 314, 117 S.E, 299.” Ward 1. Heath, 
229 N.C. 470, 473, 24 S.E. 2d 5. 

In this case the plaintiff, a widow, was the owner of a tract of timber 
that she had never seen; it was located 14 miles from her home. The 
defendant sought out the plaintiff for the purpose of buying the timber 
rights. The permissible inference is that he knew the timber and he 
sought out its owner for the purpose of negotiating a deal. First off, he 
was met with the statement that she had never seen it, had never been on 
the land, and did not know the amount or value and did not want to sell 
for that reason. At every meeting, according to the evidence, she re- 
peated lack of knowledge sufficient to enable her to make a contract. 
Finally, the defendant, on 31 October, 1952, again appeared at plaintiff’s 
home and with him a Mr, Sparrow, who had been somewhat active in 
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attempting to close the deal. Also with them was another man whom 
they did not introduce other than as a timber cruiser. He was called on 
by Mr. Sparrow in the presence of the defendant, anc. answered by saying 
that the timber cruised 250,000 feet, and on being questioned by the 
plaintiff as to whether he was sure, replied that he was. Under these 
circumstances the jury may infer that the defendan: took with him this 
cruiser for the purpose of meeting plaintiff’s objection to the sale on 
account of her lack of knowledge. It is a permissible inference that 
defendant expected to overcome plaintiff’s objection to a sale, for he had 
with him $10,000 in one-hundred-dollar bills. The defendant had as- 
sured plaintiff he would pay a good price, the full value of her timber, 
and that $10,000 was full value. Plaintiff rephed that if 250,000 feet 
was all there was, she would sell for $10,000. The deal was closed some- 
what hurriedly, according to the evidence. The deed was prepared before 
plaintiff could serve her dinner. She was paid $10,000 in one-hundred- 
dollar bills. She executed the deed by which title passed to the defendant. 

A cruise of the timber showed 776,000 feet, more than three times the 
amount, and according to the evidence worth from $25,935 to $38,000, 
or two and one-half to three and one-half times wha: she was told it was 
worth. The defendant sold his purchase in 49 days for $19,000, or 90 
per cent profit. Did he pay her full value? Had his cruiser cruised, or 
did he fix up a story to satisfy the widow’s lack of knowledge and get her 
property for less than half its value ? 

If the evidence is to be believed, the statements as to the amount and 
value were false. They were made under circumstances which would 
permit the jury to infer the purpose was to deceive. They were relied on 
by the plaintiff. She was induced to part with her property for less than 
half its value. These are some of the inferences which a jury might draw 
from the evidence. 

It would have been wiser, of course, for the plaintiff to have had a 
cruise made before, rather than after the sale. But the evidence discloses 
that she had inquired of her brother, who had advised her that he did not 
know anything about the timber. It was 14 miles away. She knew 
nothing about it. She relied on what the defendant and his companion 
told her. 

In Gray v. Jenkins, 151 N.C. 80, 65 S.E, 644, this Court said: “The 
law does not require a prudent man to deal with everyone as a rascal and 
demand covenants to guard against the falsehood of every representation 
which may be made as to facts which constitute material inducements to 
a contract; that there must be a reliance on the intcgrity of man or else 
trade and commerce could not prosper.” 

In Machine Co. v. Bullock, 161 N.C. 1, 76 S.E. 634, this Court said: 
“We are not inclined to encourage falsehood and dishonesty by protecting 
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one who is guilty of such fraud on the ground that his victim had faith in 
his word and for that reason did not pursue inquiries that would have 
disclosed the falsehood.” 

Whether fraud was committed in this case is not for us to decide. We 
do decide, however, that there is sufficient evidence to require its submis- 
sion to the jury. 

Reversed. 


GEORGE W. SANDLIN anp Wire, LULA D. SANDLIN, v. MADELINE 
MASHBURN TAYLOR WEAVER, INDIVIDUALLY, AND AS TRUSTEE FOR 
MAMIE SANDLIN MASHBURN, ano MAMIE SANDLIN MASHBURN. 


(Filed 13 October, 1954.) 
1. Deeds § 5— 


The date recited in a deed or other writing is at least prima facie evi- 
dence that the instrument was executed and delivered on such date. 


2. Deeds § 11— 


Where plaintiffs’ rights are dependent upon whether the deed and a con- 
tract executed by grantees should be construed together as parts of one 
transaction, and there is conflicting evidence as to whether the instruments 
were executed at the same time, the plaintiffs’ contention will be taken as 
true for the purpose of determining defendants’ motion to nonsuit. 


3. Vendor and Purchaser § 5a—Contract executed by grantees contempo- 
raneously with delivery of deed held to constitute option. 


Where a contract executed by grantees contemporaneously with the 
execution and delivery of the deed gives the grantors the right to repur- 
chase upon the payment of a stipulated sum if grantees should elect to sell 
at any time in their lifetimes, with further provision that upon the death 
of the survivor grantee, the land should become the property of grantors 
upon the payment of a stipulated sum to the other heir of grantees is held 
to constitute an option, giving grantors the unilateral right to purchase 
during the lifetimes of grantees if they or the survivor should elect to sell, 
and the absolute right to purchase upon the death of the survivor grantee. 


4. Same— 


A contract by which an owner of real property agrees with another 
person that the latter should have the privilege of buying the property at 
a specified price within a specified time, or within a reasonable time in 
the future, and which imposes no obligation to purchase wpon the person 
to whom it is given, is an option, which confers a mere right to acquire the 
property by exercising the option, but conveys neither ownership nor any 
interest in the property itself. 


5. Same— 


The fact that a contract describes the rights created thereunder as an 
option is not conclusive, but is a circumstance bearing upon the intent of 
the parties. 
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6. Same— 


Where an option does not specify the time within which the right to buy 
may be exercised, such right must be exercised within a reasonable time. 


rie Same— 


Plaintiff grantors were given the absolute right to exercise their option 
to repurchase the land upon the death of the survivor grantee. Held: An 
attempt by plaintiffs to exercise the option more than 11 vears after their 
rights became absolute is too late. 


8. Wills § 44— 


The beneficiary and executor of a will by accepting real and personal 
property devised and bequeathed to him by the will is estopped from assert- 
ing any interest in lands which the testatrix devises to a third person. 


9. Limitation of Actions § 9— 


If a trustee devises the trust property in fee simple, free from and con- 
tradictory to the terms of the trust, such devise is a repudiation or dis- 
avowal of the trust. and starts the running of the Statute of Limitations 
against the cestui who has actual knowledge thereof and constructive 
notice thereof by the probate of the will. 


AppEAL by plaintiffs from Dan K. Jloore, J., February Term, 1954, 
of McDoweE tt. 

Action for specifie performance of contract to convey realty. 

George W. Sandlin, plaintiff, and Mamie Sandlin Mashburn, defend- 
ant, are the children of J. C. Sandlin and wife, Susie Sandlin, now 
deceased. 

George W. Sandlin owned a corner lot in the Town of Old Fort, front- 
ing fiftv fect on the north side of Main Street and extending at that 
width one hundred feet along the west side of Church Street. Huis parents 
owned a lot of like dimensions immediately to the west of the George W. 
Sandlin lot. Together, the property fronted 100 feet on Main and 100 
feet on Church Street. 

By deed dated 28 May, 1923, G. W. Sandlin and wife, Lula Sandlin, 
conveyed their said corner lot (50’ x 100’) to J. C. Sandlin and Susie 
Sandlin. This deed, containing the usual provisions of a fee simple 
warranty deed, was acknowledged 16 June, 1923, filed for registration 
2 July, 1923, and duly recorded. 

A contract, executed by J. C. Sandlin and Susie Sandlin, was acknow!l- 
edged 5 December, 1923, filed for registration 26 [Lecember, 1923, and 
duly recorded. The contract is set out in full below. 


“State or Norra CaroniNa 

McDowe it Corny. 

“For the sum of One Dollar to them in hand paid rhe receipt of which 
is hereby acknowledged J. C. Sandlin and his wife, Susie Sandlin, and 
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their heirs being mutually bound, and enter into the following contract, 
with G. W. Sandlin, and his wife, Lula Sandlin, and their heirs as fol- 
lows: That the said J. C. Sandlin and his wife, Susie Sandlin, agree to 
the following conditions and covenant that the two lots on Main Street 
on which is built a brick dwelling, bounded as follows, on South by Main 
Street and East by Church St., on North by Betty Hamilton property 
and on West by Dr. Johnson property, the aforesaid two lots being one 
hundred feet square, shall be held at the option of G. W. Sandlin and 
Lula Sandlin and their heirs, if ever sold, and the sum to be paid for 
aforesaid property by G. W. Sandlin, Lula Sandlin and their heirs shal! 
not exceed five thousand dollars, if sold in lifetime of either J. C. Sandlin 
or Susie Sandlin, and after the death of aforesaid J. C. Sandlin and 
Susie Sandlin, the aforesaid House and two lots shall become the property 
of G. W. Sandlin and Lula Sandlin and their heirs upon payment of a 
sum not to exceed twenty-five hundred dollars to Mayme Mashburn or her 
legal heirs, and the said Mayme Mashburn, her heirs shall be bound by 
this agreement, without recourse. 

“This contract is made and entered upon in good faith for the reason 
that the said G. W. Sandlin and his wife, Lula Sandlin, for love and 
other valuable considerations sold to J. C. Sandlin and Susie Sandlin 
their one-half interest in the aforesaid property, as conveyed in deed 
dated May twenty-eighth, nineteen hundred and twenty-three, to the use 
of the aforesaid J. C. and Susie Sandlin for their use during their life- 
time and it is understood that the aforesaid property shall revert back to 
the aforesaid G. W. Sandlin, Lula Sandlin and their heirs by paying in 
cash as aforesaid in this contract. 

“This agreement and contract made and entered into May 28th, 1923.” 

J.C. Sandlin died 10 June, 1930. Susie Sandlin died 30 July, 1942, 
testate. Her Last Will and Testament bears date of 8 April, 1941, and 
was duly probated 8 October, 1942. In Item IX she devised five parcels 
of land to George W. Sandlin, plaintiff, and ‘fa one-half undivided inter- 
est in and to all of the remainder and residue of my property, real, per- 
sonal and mixed of whatsoever character, nature or kind, and wheresoever 
the same may be located at my death; subject, however, to the provisions 
of Item 10 of this will, as hereinafter set out.” In Item X she devised 
to Madeline Mashburn Taylor, as trustee for her mother, Mamie Sandlin 
Mashburn, certain described real property, including “(b) That certain 
lot on the corner of Main Street and Church Street in the Town of Old 
Fort, North Carolina, on which is located my brick residence,” and “a 
one-half undivided interest in all of the remainder and residue of my 
property, real, personal and mixed, of whatsoever character, nature or 
kind and wheresoever the same may be located at my death.” George W. 
Sandlin, plaintiff, was named Executor of the Will, 
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It was stipulated that the property on which was located the brick 
residence, described in Item X (b) as set out above, was the property 
(100’ x 100’) located at the northwest corner of Main and Chureh 
Streets. 

Plaintiffs alleged that defendants were renting the said property for a 
rental in excess of $50.00 per month. 

It was stipulated that on 16 October, 1953, plaintiffs tendered to de- 
fendants the sum of $2,500.00 and demanded that defendants execute and 
deliver to them a fee simple deed for said property and that defendants 
rejected the tender and refused to comply with such demand. 

After offering deeds and the eontract of 28 May, 1923, the record 
shows: “Counsel for plaintiffs then offered in evidence, for the limited 
purpose of showing title to the lands in controversy in the defendants, 
subject to the Contract recorded in Deed Book 65, at page 337, the Last 
Will and Testament of Susie Sandlin, dated April Sth 1941, duly pro- 
bated on October 3, 1942, ...” The reference is to the contract of 
28 May, 1928. 

Plaintiffs allege that they are ready, able and willing to pay the 
$2,500.00, The prayer for relief is that plaintiffs be declared the owners 
of the property, free and clear of any claim or demand of the defendants, 
except the claim of $2,500.00, that a writ of possession issue, and that 
defendants be required te account to the plaintiffs for all rentals collected 
from said property from and after 16 October, 1953, together with inter- 
est on the same. 

The evidence consisted wholly of the documents and the stipulations. 
There was no testimony. 

The court below signed judgment of involuntary ronsuit at the close of 
plaintiffs’ evidence. Plaintiffs excepted and appealed. 


Proctor & Dameron for plaintiffs, appellants. 
Styles & Styles for defendants, appellees. 


Bossitrt, J. Plaintiffs contend that the two instruments, the deed and 
the contract, bearing date of 28 May, 1928, were executed at the same 
time. Defendants contend otherwise. “The date recited in a deed or 
other writing is at least prima facie evidence that the instrument was 
executed and delivered on such date.” Stansbury on Evidence, sec. 229; 
Turlington v. Neighbors, 222 N.C. 694, 24 8.E, 2d 648; Fortune vr. Hunt, 
149 N.C, 358, 68 S.E. 89; Nendrich v. Dellinger, 117 N.C. 491, 23 SE, 

a8, 

On motion for judgment of nonstit, we consider and construe the two 
instruments together as parts of one transaction. Lewis r. Nunn, 180 
N.C. 159, 104 S.E, 470; 12 Am. Jur, Contracts, see, 246; 17 C.JS., 
Contracts, sec, 298 
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In the transaction of 28 May, 1928, it was the intent of the parties for 
plaintiffs to have the option to purchase the property at $5,000.00 from 
J.C, Sandlin and Susie Sandlin if they desired to sell in their lifetime 
or in the lifetime of the survivor. It is noteworthy that the right to 
purchase during this period was not absolute but exercisable only if J. C. 
Sandlin and Susie Sandlin, or the survivor, desired to sell. According 
to the contract, their right to purchase became absolute upon the death 
of J. C. Sandlin and Susie Sandlin. 

It is stated in 55 Am, Jur., Vendor and Purchaser, sec. 27: “An 
option to purchase real property may be defined as a contract by which 
an owner of real property agrees with another person that the latter shall 
have the privilege of buying the property at a specified price within a 
specified time, or within a reasonable time in the future, and which im- 
poses no obligation to purchase upon the person to whom it is given. 
Until the holder or owner of an option for the purchase of property exer- 
cises it, he has nothing but a mere right to acquire an interest, and has 
neither the ownership of nor any interest in the property itself.” 

Rights of plaintiffs under the contract constitute option rights. The 
contract is unilateral. Plaintiffs are not legally bound to purchase the 
property from anybody at any price at any time. The contract itself 
deseribes plaintiffs’ rights as an option. While this is not conclusive, it 
is a circumstance bearing upon the intent of the parties. Lewis v1. Nunn, 
supra. 

Treated as an option, plaintiffs’ rights as against defendants accrued 
upon the death of Susie Sandlin. No election to exercise their option 
was made until their tender of $2,500.00 on 16 October, 1953, more than 
eleven years after their rights accrued. “No time being specified within 
which the right to buy may be exercised, that it must be exercised within 
a reasonable time is not subject to controversy.” Ritter v. Chandler, 214 
N.C. 703, 200 S.E, 398. Considered in the light most favorable to plain- 
tiffs, they had to exercise their option rights within a reasonable time. 
We agree with the court below. Plaintiffs waited too long. Nothing was 
done within a reasonable time from the death of J. C. Sandlin and Susie 
Sandlin to exercise their option rights. Ritter v. Chandler, supra; Fran- 
cis vu. Love, 56 N.C, 824. 

We have considered the case upon the assumption that the plaintiffs’ 
option to purchase was valid. Attention is directed to the fact that the 
plaintiffs’ option rights run in favor of plaintiffs, and their heirs, and 
purport to be binding upon J. C. Sandlin and Susie Sandlin, and their 
heirs. We need not now decide whether the contract itself was void as 
being an unreasonable restraint upon alienation. -\nno., “Option to 
purchase as violation of rule against perpetuities or rule forbidding re- 
straints on alienation.” 162 A.L.R. 581 et seq. 
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Apparently, on 28 May, 1923, the parties had it in mind that J. C. 
Sandlin and Susie Sandlin would die intestate; and that in such case 
George W. Sandlin would inherit an undivided one-half interest in the 
property and would acquire the right to purchase at $2,500.00 the undi- 
vided one-half interest inherited by Mamie Mashburn. The fact that 
$2,500.00 (rather than $5,000.00) was to be paid to Mamie Mashburn, 
or her legal heirs, suggests that it was contemplated that she, upon the 
death of her parents, would own an undivided one-half interest. If this 
was the original intent, subsequent events indicate a radical departure 
therefrom. Presumably, J. C. Sandlin died intestate. Susie Sandlin 
died testate, devising this property in fee simple to or for the benefit of 
Mamie Mashburn. Other property was devised to George W. Sandlin. 
He was named as executor. Defendants went into possession of this 
property and have continued in possession thereof. If George W. Sandlin 
qualified as executor and accepted real and personal property of Susie 
Sandlin devised and bequeathed to him by her will, it would seem that he 
is estopped to assert any interest in property devised by Susie Sandlin 
in fee simple to Mamie Mashburn. As stated by Denny, J., in Trust Co. 
v. Burrus, 230 N.C, 592, 55 S.E. 2d 183: 

“The doctrine of election is based upon the principle that a devisee 
or donee cannot take benefits under a will and reject its adverse provi- 
sions. Lamb v. Lamb, 226 N.C. 662, 40 S.E. 2d 29. The beneficiary 
under a will is not required to elect unless two benefits are presented 
which are inconsistent with each other. And when the beneficiary chooses 
to accept one of them such choice is tantamount to a rejection of the other, 
He will not be permitted to take under the will and against it. And 
where the devisor purports to devise property which belongs to the bene- 
ficiary, giving it to another, and also devises property of his own to the 
beneficiary, such beneficiary must make a choice between retaining his 
own property, which has been given to another, or take the property which 
has been given him under the terms of the will. By electing to take the 
gift from devisor’s estate, he is estopped from claimiag his own property. 
Elmore v. Byrd, 180 N.C, 120, 104 S.E. 162; 57 Am. Jur. 1060; 69 
C.J. 1089.” 

Plaintiffs contend that the contract of 28 May, 1923, created a trust; 
that J. C. Sandlin and Susie Sandlin, during their lifetime, and defend- 
ants, after the death of the parents, were trustees for plaintiffs; and that 
there was no repudiation or disavowal of the trust until 16 October, 1953, 
when they rejected plaintiffs’ tender of $2,500.00 and refused to convey 
the property to plaimtiffs. While we cannot accept the interpretation that 
the contract created a trust, if this were true plaintiffs’ action would be 
barred by the pleaded statutes of limitation. For if Susie Sandlin were 
a trustee, she repudiated and disavowed such trust unequivocally when 
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she devised the property in fee simple to or for the benefit of Mamie 
Mashburn; and it must be presumed, nothing else appearing, that defend- 
ants, who derive their title through the Will, took possession and have 
continued possession according to their rights as defined in the Will, 
that is, as owners in fee simple. When a trustee by devise disposes of 
trust property in fee simple, free from and in contradiction of the terms 
of the trust, this is a repudiation or disavowal of the trust. Pownall v. 
Connell, 155 Kan. 128, 122 P, 2d 730; Bend v, Marsh, 145 Neb. 780, 18 
NW, 2d 106; Lassiter v, Bouche, Tex. Civ. App., 5 S.W. 2d 831. The 
probate of the Will gave constructive notice of its provisions. Bend v., 
Marsh, supra. In appellants’ brief, it is stated: “There is nothing in 
the record to show that the estate was finally settled and when the execu- 
tor, the plaintiff, George W. Sandlin, filed his Final Report.” Appar- 
ently, there is no question but that plaintiffs had actual as well as con- 
structive notice of the provisions of the Will of Susie Sandlin. Indeed, 
the only inference to be drawn is that George W. Sandlin, the executor, 
offered it for probate. The result is that plaintiffs’ action, if treated as 
an action for breach of trust, is barred by the statutes of limitation. 
Teachey v. Gurley, 214 N.C. 288, 199 S.E. 83; Jarrett v. Green, 230 
N.C, 104, 52 S.E. 2d 223; G.S, 1-52; G.S. 1-56. 
For the reasons stated, the judgment of the lower court 1s 
Affirmed. 


ANNIE CLARK vy. JOHNNIE BUTTS axp MARY TRAFTON BUTTS. 


(Filed 13 October, 1954.) 
1. Wills § 4— 


A written contract to devise a life estate in described lands in considera- 
tion of personal services to be rendered is specifically enforceable in a 
court of equity by the declaration of a trust in favor of the party perform- 
ing the personal services in accordance with the agreement and in reliance 
thereon. 


2. Same—Evidence held sufficient to be submitted to the jury in action to 
enforce contract to devise. 


Evidence establishing that the owner of realty executed a written con- 
tract to devise plaintiff a life estate therein if plaintiff would stay with 
and look after him in his last days should he become disabled, together 
with evidence that plaintiff registered the agreement and, in reliance on 
the contract, performed the personal services contemplated for a period of 
two years, that plaintiff having nursed him to a state of health where he 
could get around by himself, the owner left plaintiff in his home and went 
to visit relatives in another state, and that the owner thereafter deeded 
the property to such relatives and later died, without having been again 
disabled, is held sufficient to overrule the grantees’ motion to nonsuit in 
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plaintiff’s action to recover possession of the land under her claim of a 
life estate. 


3. Contracts § 1— 
Persons sui juris have a right to make any contrect not contrary to law 
or public policy. 
4, Frauds, Statute of, § 9— 


A written contract to devise realty in consideration of personal services 
to be rendered, which agreement is signed by the person to be charged, 
does not come within the ban of the statute of frauds. G.S. 22-2. 


5. Registration § 3— 

A contract to devise realty in consideration of services to be rendered, 
which contract is proven, probated, and registered in conformity with 
statute. G.S. 47-12, 47-17, 47-18, and 47-37, takes precedence over a subse- 
quently executed deed to third persons. 


6. Limitation of Actions § 6d~—- 


A cause of action for breach of written contract to convey certain lands 
to plaintiff for life, if she should survive the obligor, arises upon the prior 
death of the obligor without devising the property in accordance with the 
agreement, and not upon the obligor’s execution of deed to third persons 
subsequent to the execution and registration of the contract to devise. 


Apreat by defendants from Carr, J., at March Term, 1954, of 
CAMDEN, 

Civil action begun 27 January, 1949, to recover possession of a certain 
lot of land in Camden County, North Carolina, in which plaintiff claims 
a life estate. 

Plaintiff alleges in her complaint aud upon the trial in Superior Court 
offered evidence tending to show: 

1. That on 21 April, 1942, plaintiff and one J. P. Askew (also referred 
to herein as Jonas P. Askew) entered into a contract in words and figures, 
as follows: 


“NORTH CAROLINA 
CampEN County 

“Tt is agreed this day by J. P. Askew and Annie Olark that if the said 
Annie Clark will stay with ne and look after me ir. my last days should 
I become disabled, I agree to leave to her, should she be the longest liver 
during her natural life, the house and lot in which I live, and at her 
death to go to my heirs as provided hereafter. 

“Witness mv hand this twenty-first day of April, 1942. 


J. P. X Askew (SEAL) 


his mark 


Annis X Ciark (Srax) 
her mark 


S. B. Seyarovr.” 
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2. That the execution of this instrument was proven before Clerk of 
Superior Court of Camden County, N. C., on 15 June, 1942, by the oath 
and examination of S. B. Seymour, the subseribing witness thereto, and 
the Clerk ordered that the same, with the certificate, be registered, and it 
was duly recorded in the office of the Register of Deeds of Camden County 
in Deed Book 25 at page 33 on 16 June, 1942. 

8. That at the time of the execution of the contract above described 
J, P. Askew was disabled by illness, confined to his bed, and im a very 
weakened condition; that plaintiff, in reliance upon the contract, went 
to his home, where she rendered services for a period of two years; that 
the services consisted of house work, cooking, washing, taking care of the 
premises, and rendering personal services to him while he was in sickness 
and incapable of caring for himself. 

4, That after two years the said J, P. Askew, having been nursed by 
the plaintiff into a state of health so that he could get around by himself, 
left his home and went into Virginia to visit with relatives, leaving the 
plaintiff in the house where he had lived; and she continued to live there 
until the house was burned. 

5. That on 14 May, 1945, J. P. Askew, by deed, purported to convey 
to Johnnie Butts and wife, Mary Trafton Butts, the defendants herein, 
the property mentioned in said contract, which deed was probated 19 
May, 1945, and recorded in Deed Book 26 at page 429 of Camden County 
Public Registry. (It being stipulated between counsel for plaintiff and 
defendant that the tract of land described in the deed just referred to is 
the same property upon which Jonas Askew was living on the 21st day 
of April, 1942, which is referred to in the contract between Clark and 
Askew. ) 

6. That Johnnie Butts and wife, Mary Trafton Butts, at the time of 
the purported conveyance by Jonas P. Askew to them, had full knowl- 
edge and formal notice of the agreement by the said Jonas Askew to 
leave the aforementioned property to Annie Clark. 

7. That Jonas P. Askew died 7 January, 1949, without having devised 
the said property to Annie Clark for life. 

8. That at all times after the said Jonas P. Askew left his home as 
aforesaid, plaintiff was ready, able and willing to perform any service 
that he might require; that he was never disabled again, but was in good 
health until he died; and that plaintiff has complied with all conditions 
precedent in the contract. 

Thereupon plaintiff prays judgment that she be declared the owner of 
a life estate in the said property of Jonas P, Askew, and be put in posses- 
sion, for costs, and for such other and further relief as to the court may 
seem just, right and proper. 
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Defendants, answering, admit the record of the alleged contract be- 
tween plaintiff and Jonas P. Askew, that Jonas P. Askew left his home 
in Camden County and visited relatives in Virginia; and that on 14 May, 
1945, Jonas P. Askew executed to them a deed conveying the property on 
which they now reside; and that Jonas P, Askew died 7 January, 1949, 
without having devised said property to plaintiff for life. 

And for a further defense defendants aver: (1) “That if there was a 
contract entered into between the said Jonas P. Askew and Annie Clark 
affecting any of the property belonging to the said Jonas P. Askew, 
deceased, said contract was breached by the said Annie Clark or by the 
said Jonas P. Askew, either or both; and that if, by reason of the breach 
of contract by Annie Clark and-or Jonas P. Askew, the said Annie Clark 
is entitled to any relief or damages for such breach, then such damage 
growing out of the breach of the agreement between the said Annie Clark 
and Jonas P. Askew is entitled to be paid from the estate of Jonas P. 
Askew”; and 

(2) “that there has never existed between plaintiff and defendants a 
contractual relationship entitling the plaintiff to any recovery of the 
defendants, nor has she alleged in the complaint any relationship of any 
kind entitling her to any claim upon the defendants growing out of any 
contract, tort or otherwise.” 

Thereupon defendants pray that plaintiff take nothing by her action, 
ere. 

Upon the trial plaintiff, as hereinabove stated, offered evidence tending 
to support the allegations of her complaint. 

Motion of defendants, entered at conclusion of plaintiff’s evidence, for 
judgment as of nonsuit was denied. Defendants excepted. Exception 
No. 1. 

Thereupon defendant John Butts gave testimony tending in the main 
to controvert evidence offered by plaintiff in respect to the care and atten- 
tion she gave to Jonas P. Askew. And he testified: “I knew about the 
contract that Annie Clark had with Jonas Askew before I bought the 
land. J had heard of it. It was mentioned in my deed. Annie Clark 
was living m the house when I bought it. I knew that Annie Clark had 
lived with Jonas and had looked after him for a short while. I knew that 
Annie Clark was living in the house when I bought it and she stayed there 
until the house burned down. TI didn’t try to get her out... After he 
(Askew) came back from Virginia I didn’t ask her to go up there and 
look after him because it wasn’t mv affair... I didn’t get Annie Clark 
to come down there because Jonas Askew always said he didn’t want her. 
I never Jet Annie Clark know he needed her because I didn’t have any- 
thing todo with it. That was his business.” 
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Defendants’ motion for judgment as of nonsuit renewed at the conclu- 
sion of all the evidence was denied. Defendants excepted. Exception 
No. 2. 

The case was submitted to the jury upon these issues which were an- 
swered by the jury as indicated: 

“1, Did the plaintiff, Annie Clark, enter into a written contract with 
J. P. Askew, as alleged in the complaint? Answer: Yes, 

“2, Did the plaintiff, Annie Clark, perform all her obligations under 
the terms of said contract, as alleged in the complaint? Answer: Yes. 

“3. Did the said J. P. Askew breach the terms of said contract by con- 
yeying the land described in the complaint to the defendants, Johnnie 
Butts and Mary Trafton Butts, and by failing to convey or devise a life 
estate in the land to plaintiff, as alleged in the complaint? Answer: Yes, 

“4, Did the defendants, Johnnie Butts and Mary Trafton Butts, have 
notice of the written contract between plaintiff and J, P. Askew referred 
to in the complaint at the time said land was conveyed to them by J. P. 
Askew? Answer: Yes,” 

The court entered Judgment on the verdict, adjudging “that the plain- 
tiff is the owner of a life estate and entitled to the immediate possession 
of the land referred to in the complaint and described in a deed from 
Jonas P, Askew to the defendants herein, dated May 14, 1945, and re- 
corded in Deed Book 26, page 429, of Camden County,” and that defend- 
ants pay the costs, ete. 

Defendants except thereto and appeal to Supreme Court and assign 
error, 


M. B. Simpson, Jr., for plaintiff, appellee. 
J. W. Jennette for defendants, appellants. 


WinporneE, J. The assignments of error, determinative of this appeal, 
as brought forward and discussed together in brief of attorney for defend- 
ants appellants, are based upon exceptions Numbers 1 and 2 to denial of 
their motions for judgment as of nonsuit aptly made, and upon exception 
Number 6 to the refusal of the court to give peremptory instruction for 
negative answer to third issue. 

In this connection, taking the evidence offered upon trial in Superior 
Court in the light most favorable to plaintiff, and giving to her the benefit 
of every reasonable intendment thereon, and every reasonable inference 
to be drawn therefrom, there appears to be sufficient evidence, in the light 
of applicable principles of law, to support the verdict of the jury upon 
each and all of the issues submitted, and decisions of this Court support 
the judgment on the verdict. 


714 IN THE SUPREME COURT. [240 
CLARK v. BUTTS. 


The principle of law enunciated in Mast v. Dolihite, 72 N.C. 562, by 
Rodman, J., that “No doubt a person may make a binding contract to 
devise his lands in a particular way, and a court of equity in a proper 
case will enforce in effect a specific performance of the contract” has been 
repeated and apphed by this Court in numerous cases. See Price v. Price, 
133 N.C. 494, 45 S.E, 855; Stockard v. Warren, 175 N.C, 283, 95 S.E. 
579; Grantham v, Grantham, 205 N.C. 363, 171 S.E, 38381; Chambers v. 
Byers, 214 N.C, 373, 199 S.E. 898; Bohannon v, Trotman, 214 N.C. 706, 
200 S.F. 852. 

In Stockard v. Warren, supra, Clark, C. J., writing for the Court 
reiterates the above quotation from the Hast case and continues with this 
quoted language: “ ‘It is settled by a line of authorities which are prac- 
tically uniform, that while a court of chancery is without power to com- 
pel the execution of a will, and therefore the specific execution of an 
agreement to make a will cannot be enforced, yet if the contract 1s sufh- 
ciently proved and appears to have been binding on the decedent, and the 
usual conditions relating to specific performance have been complied 
with, then equity will specifically enforce it by seizirg the property which 
is the subject matter of the agreement, and fastening a trust on it in favor 
of the person to whom the decedent agreed to give it by his will”) Vaylor 
v. Shelton, Am, Ann. Cases, 1914, A. 394.” 

And in Chambers v. Byers, supra, in opinion ty Clarkson, J., 1t is 
declared: “Persons sui juris have a right to contract if it is not contrary 
to law or public poliev.” There as here the agreement was in writing 
and did not come within the ban of the statute of frauds. C.S, 988, now 
G.S. 22-2. 

Indeed, the contract here involved is “in writing and signed by the 
party to be charged therewith,” and it is proven, probated and registered, 
all in conformity with statutory requirements. G.5. 47-1, 47-12, 47-17, 
47-18 and 47-37. And a contract to convey land for more than three 
years, so proven, probated and registered, is valid to pass the land, as 
against ereditors or purchasers for a valuable consideration, from the 
donor, bargainor, or lessor, from the registration thereof within the 
county where the land lies. G.S. 47-18. The object of such registration 
is to give notice to creditors and purchasers for value, or others whose 
rights might otherwise be seriously and unjustly impaired by the deed. 
See Bonding Co. v. Know, 220 N.C, 725, 18 S.E, 2d 486, 183 ALR. 1438. 

Under this Section G.S. 47-18, a grantee in a deed acquires title to the 
land there conveved as against subsequent purchasers for value from the 
date of the registration of the instrument. Sidls 7. Ford, 171 N.C. 738, 
S83 S.E. 636. And among two or more contracts to sell land, the first one 
registered will confer the superior right. 
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The contract in the case in hand was registered nearly three years 
before the deed from Askew to defendants was executed. The registration 
of it was constructive notice to them. And admittedly they had actual 
notice of it. So whatever rights they acquired by the deed from Askew 
to them were subservient to the rights of the plaintiff under her prior 
registered contract, which was binding on Askew. Therefore Askew 
could convey to defendants no greater right than he had. 

Defendants contend, however, that if Askew breached the contract 
with plaintiff he did so at the time he made the deed to them, and that 
she has delayed too long in bringing this action. The position, in any 
event, is not tenable. Askew agreed to ieave the land to her “should she 
be the longest liver.” Therefore her right of action did not acerue until 
the date of his death. And she brought suit within six months thereafter, 

Defendants, as disclosed by the record on this appeal, make other as- 
signments of error but these are not brought up and discussed in their 
brief. ILence they are deemed to be abandoned. Rule 28 of the Rules of 
Practice in the Supreme Court, 221 N.C, 544, at pages 562-3, 

For reasons stated, in the judgment below we find 

No error, | 


LELAND ROBERT HARRIS, Emproxvec, v. ASHEVILLE CONTRACTING 
COMPANY, Empioyver; TRAVELERS INSURANCE COMPANY, CARRIER, 


(Filed 18 October, 1954+.) 


1. Master and Servant § 40c— 


Evidence tending to show that an employee, while carrying a heavy 
board in the course of his employment, slipped and fell, wrenching his back, 
together with expert testimony that the employee had a permanent partial 
disability of a general nature resulting from the injury to his back, is held 
sufficient to support the Commission’s finding that the employee had suf- 
fered injury to his back from an accident which arose out of and in the 
course of his employment. 


2. Master and Servant § 53b (1)— 


While the employer’s report of an accident to the Industrial Commission 
does not constitute a claim for compensation, a statement therein as to the 
emplovee’s average weekly wage is competent upon the hearing after the 
filing of claim. 


3. Same—Under facts of this case employer was not prejudiced by finding 
of average weekly wage in amount fixcd by contract at time of injury. 


Where the employer does not contend that plaintiff’s employment was 
casual and offers no evidence as to the amount of wages earned by others 
engaged in similar employment in that community during the 52 weeks 
previous to plaintiff’s injury, the employer may not object that the Com- 
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mission, in view of the fact that the employee had worked for the employer 
less than 40 hours at the time of his injury, fixed the employee’s average 
weekly wage in accordance with the compensation under the contract of 
employment at the time of the injury, G.S. 97-2 (e), there being evidence 
that the employee had theretofore earned wages in excess of this sum for 
appreciable periods in other employments of like nature. 


4. Master and Servant § 53c— 


Where the Industrial Commission finds upon supporting evidence that 
plaintiff had suffered permanent partial disability, and awards compensa- 
tion therefor, the Commission has no jurisdiction to retain the cause for 
300 weeks from the date of injury to make adjustments for future fluctua- 
tions in claimants ability to work and earn wages during that period, 
except in unusual circumstances, since the parties have the right under 
G.S. 97-47 to apply to the Commission for review of the award upon 
changed conditions on request filed within the time prescribed by the 
statute. 


35. Master and Servant § 55d— 


On appeal from the Industrial Commission, the Superior Court deleted 
an erroneous conelusion of the Commission that it should retain the cause 
for 300 weeks, but otherwise attirmed the findings of fact of the Commis- 
sion and its award thereon, without adding to, modifying, or changing any 
of the findings. Held: The action of the Supericr Court in deleting, ex 
mero motu, the erroneous conclusion of law appearing on the face of the 
record does not support the contention that it exceeded its jurisdiction by 
modifying the award. 


Appra by plaintiff and defendants from Martin, Special Judge, June 
Term, 1954, of Buxconrr. 

Proceeding under Workmen’s Compensation Aet to determine liability 
of the defendants to the plaintiff employee. 

In addition to the jurisdictional determination, the essential findings 
of the Industrial Commission follow: 

1. That on and prior to 14 October, 1949, plaintiff was regularly em- 
ployed by the defendant employer at an average weekly wage of $53.12, 
this being the amount indicated on I.C. Form 19 filed in this case by the 
defendant employer. 

2. That on 14 October, 1949, plaintiff was carrying one end of a heavy 
eveen oak board while about his emplover’s business and fell when his 
feet slipped, wrenching and straining his back; that he sustained an 
injury by accident arising out of and in the course of his employment. 

3. That plaintiff was temporarily totally disabled on account of his 
injurv from 14 October, 1949, until 1 December, 1949, and from 15 July, 
1950, until 15 September, 1950. | 

4. That plaintiff drove a school bus from 1 January, 1950, until 1 
June, 1950, and from 15 September, 1950, until 1 June, 1951, and was 
able to earn $36.50 per month. or $9.18 per week; that during this period 
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he supplemented his wages approximately $1.00 per week by doing 
sedentary work at a poolroom, so that the total weekly wages he was able 
to earn during the above period were $10.13 in the same or any other 
employment; that he suffered a wage Joss during said period of $42.99 
per week and is entitled to compensation as for temporary partial dis- 
ability at the rate of $24.00 per week for said period. That from 1 June, 
1950, to 15 July, 1950, plaintiff did light work at a drink and refreshment 
stand at the Carolina Hemlock Camp and during said period was able 
to earn on an average of only $12.00 per week; that said sum was all 
plaintiff was able to earn in the same or any other employment during 
said period; that his average weekly wage loss for that period was $41.12, 
and for such temporary partial disability he is entitled to compensation 
at the rate of $24.00 per week. 

5. That plaintiff reached his maximum improvement on or about 1 
January, 1950, and now has a fifteen per cent impairment of function 
and loss of use of his back on account of his injury; that he did resume 
light work suitable to his impaired physical condition on 1 January, 
1950; that no work of any kind has been tendered to him by defendant 
employer so that it became necessary for him to seek such employment 
as he could find and do; that his impairment of function and loss of use 
of the back has resulted in a permanent partial incapacity to work and is 
responsible for the wage losses plaintiff has sustained and was sustaining 
on the date of the hearing. 

Upon the above findings the Commission awarded compensation and 
ordered that the cause be retained for three hundred weeks from the date 
of the injury for such future adjustments as may be necessary by reason 
of any fluctuations in claimant’s ability to work and earn wages during 
said period. 

The defendants appealed to the Superior Court and filed numerous 
exceptions to the Commission’s findings of fact and conclusions of law. 
The court below held that the Commission’s findings of fact were sup- 
ported by competent evidence and that the conclusions of law and the 
award based thereon dated 6 January, 1953, to which exceptions had been 
entered, should be affirmed and overruled all the defendants’ exceptions 
and assignments of error. However, his Honor, ex mero motu, modified 
the order of the Commission by striking therefrom that portion which 
purported to retain jurisdiction of the cause for three hundred weeks, 
but in all other respects affirmed the findings of fact, conclusions of law, 
and the award of the Commission. Plaintiff and defendants appeal, 
assigning error, 


Bill Atkins and Charles Hutchins for plaintiff. 
Uzzell & Dudont for defendants, 


—T 
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Dexny, J. The defendants challenge the correctness of the ruling of 
the lower court in overruling their exception to the Commission’s finding 
of fact that the plaintiff had suffered injuries to his back from an acci- 
dent which arose out of and in the course of his employment. 

The exception is without merit. The finding is supported by compe- 
tent evidence. Moreover, the physician who was a witness for the defend- 
ants and who had examined the plaintiff and made a medical report on 
his condition to the Commission, testified that the plaintiff had fifteen 
per cent permanent disability of a general nature resulting from the 
injury to his back, 

The defendants also except to and assign as error the overruling of 
their exception to the finding of fact by the Commission that the plain- 
tiff’s average weekly wage was $53.12. 

It is true, according to the record, the plaintiff had worked less than 
forty hours for the defendant employer at the time of his injury. Never- 
theless, the plaintiff testified that he had worked for contractors driving 
a truck, operating a caterpillar tractor, or shovel, prior to accepting the 
job with the defendant employer, and had received $1.25 per hour for 
eight hours per day and time and a half for overtime; that he was em- 
ployed by the defendant employer to work ten hours a day for five and 
one-half days per week at 85c per hour and time and a half for all over 
forty hours. That he was promised $1.10 an hour when he became an 
operator (presumably of a truck, tractor or steam shovel). Furthermore, 
the defendant employer in making its report of the accident to the Com- 
mission, certified that the plaintiff’s wages were 85¢ an hour, $8.50 a day; 
that the number of days worked per week were five and one-half; and 
that his average weekly wages, including overtime, were $53.12. This 
report was introduced in evidence without objection. 

While we have held that reporting an accident to the Industrial Com- 
mission, as required by law, does not constitute a claim for compensation, 
Whitted v, Palmer-Bee Co., 228 N.C. 447, 46 S.E. 24 109, we know of no 
reason why the information contained in such report, with respect to 
wages paid by the employer, should not be admittec. as evidence when a 
claim for compensation is filed and a hearing is held pursuant thereto. 

It is provided in G.S, 97-2 (e): “Where the employment prior to the 
injury extended over a mericd of less than fifty-two weeks, the method 
of dividing the earnings during that period by the number of weeks and 
parts thereof during which the employee earned w ages shall be followed ; 
provided, results fair and just to both parties will be thereby shiatned. 
Where, by reason of a shortness of time during which the employee has 
been in the employment of his employer or the casual nature or terms of 
his employment, it is impractical to compute the average weekly wages as 
above defined, regard shall be had to the average weekly amount which 
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during the fifty-two weeks previous to the injury was being earned by a 
person of the same grade and character employed in the same class of 
employment in the same locality or community. But where for excep- 
tional reasons the foregoing would be unfair, either to the employer or 
employee, such other method of computing average weekly wages may 
be resorted to as will most nearly approximate the amount which the 
injured employee would be earning were it not for the injury.” 

The defendants, in the hearing before the hearing commissioner, did 
not challenge the accuracy of the plaintiff’s evidence with respect to his 
wages, or the correctness of the defendant employer’s report as to his 
average weekly wages. Neither is there any suggestion that the employ- 
ment of the plaintiff was of a casual nature. However, they contend the 
Commission did not take into consideration the average weekly amount 
which, during the fifty-two weeks previous to the injury, was being 
earned by a person of the grade and character, employed in the same class 
of employment, in the same locality or community. We think the con- 
tention is without merit. The defendants offered no evidence bearing on 
the wages of the plaintiff at the time of his injury, or as to what others 
had earned during the fifty-two weeks previous to plaintiff’s injury who 
were engaged in similar employment in that community. Therefore, it 
would seem that the contract existing between the parties with respect to 
plaintiff's compensation, at the time of his injury, would most nearly 
approximate the amount which he would be earning had he not been 
injured. G.S, 97-2 (e). There is nothing in the record to indicate that 
the finding of the Commission, with respect to the wages of the plaintiff, 
is not fair and just to both parties. The exception is overruled, 

The defendants’ exceptions Nos. 22 and 24, upon which they base their 
assignments of error so numbered, are (1) to the striking out of the 
award that portion which provided for the retention of jurisdiction of 
the cause for three hundred weeks; and (2) that the modification of the 
award should not prejudice the plaintiff or the defendants with respect to 
their rights under G.S. 97-47. 

The modification of the award made by the court below was proper. 
The Industrial Commission is without jurisdiction to retain this cause 
for three hundred weeks. In the case of Branham v. Panel Co., 223 N.C. 
233, 25 S.E. 2d 863, the employer retained the injured employee and gave 
him light work and paid him the same wages he had earned previous to 
his injury. No such arrangement exists in the present case. 

In the Branham case, this Court, speaking through Barnhill, .J., now 
Chief Justice, in approving the retention of jurisdiction by the Commis- 
sion for three hundred weeks, gave the reason therefor in the following 
language: “To protect the employee against the possibility that the em- 
ployer might, after the expiration of 12 months, sec, 24 (now codified as 
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G.S. 97-24), discontinue employment and thus defeat the rights of the 
employee...” Dail v. Kellex Corp., 233 N.C, 446, 64 S.E, 2d 438. 

The parties to this appeal are expressly authorized by statute, G.S. 
97-47, to apply to the Commission to review the award made in this pro- 
ceeding, if there is a change in the condition of the plaintiff; provided, the 
request for such review is made within the time prescribed by the statute. 
Murray v. Nebel Knitting Co., 214 N.C. 487, 199 S.E. 609; Knight v. 
Ford Body Co,, 214 N.C. 7, 197 S.E. 563; Smith v. Swift & Co., 212 
N.C. 608, 194 S.E. 106. 

We have carefully examined the remaining exceptions and assigniments 
of error of the defendants and no prejudicial error is made to appear. 


PuaintTiry’s APPEAL. 


Plaintiff’s assignment of error No. 1 is based on an exception to the 
modification of the award. We have discussed and disposed of that ques- 
tion on the defendants’ appeal. 

Plaintiff also assigns as error in that “the trial court undertook to, in 
his judgment, materially to change the findings of fact, award and opin- 
ion of the North Carolina Industrial Commission without authority of 
law.” 

The trial judge affirmed each and every finding of fact and conclusion 
of law to which the defendants entered an exception on their appeal to 
the Superior Court. He likewise affirmed the award made by the Com- 
mission in every respect except as to the retentior. of jurisdiction for 
three hundred weeks. He found no facts, neither did he undertake to 
alter or modify any of the Commission’s findings. He simply corrected 
an erroneous conclusion of law that appeared on the face of the record 
and which neither the plaintiff nor the defendants had challenged. This 
assignment of error is overruled, 

The judgment of the court below as to both appeals will be upheld. 

On defendants’ appeal—Afhirmed. 

On plaintiff’s appeal—Affirmed, 
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JAMES MALLIE BARNES, ADMINISTRATOR OF THE ESTATE OF JAMES 


ARNOLD BARNES, Deceased, v. NELSON E. CAULBOURNE. 
(Filed 13 October, 1954. ) 


Pleadings § 24— 


A plaintiff must make out his case secundum allegata. 


Trial § 3la— 


The failure to charge the law on the substantive features of the case 
arising upon the evidence is prejudicial error notwithstanding the absence 
of request for special instructions. 


Trial § 32— 


When the charge is in substantial compliance with the requirements of 
G.S. 1-180, a party desiring further elaboration or explanation must tender 
specific prayers for instructions. 


Negligence § 1— 


The elements of negligence are, first a legal duty, which varies according 
to the subject matter and the relationships, and second, the failure to exer- 
cise due care in the performance of such duty, which always means the 
care an ordinarily prudent person would exercise under the same or similar 
circumstances when charged with like duty. 


Automobiles § 17— 


When a motorist observes or should observe children on, near or ap- 
proaching a highway, he is under the duty to exercise greater vigilance 
and caution because of their immaturity and impulsive nature, which is 
the care an ordinarily prudent person would exercise when confronted 
with the dangers inherent in such circumstances. The court’s charge on 
this aspect of the case is held without error. 


Automobiles §§ 8j, 18i-— 


The evidence disclosed that defendant was driving a truck-trailer follow- 
ing an automobile at an intersection of highways controlled by electrical 
traffic signals, that as defendant approached the intersection the signal 
facing him turned green, that he continued in low gear at a slow speed 
following the car when plaintift’s intestate, a T-year-old boy, attempted to 
run across the street, after the car had passed, but directly in front of the 
truck. Held: The evidence discloses ample basis for the application of 
the doctrine of sudden emergency, and the court correctly charged thereon 
as law arising on the evidence. 


%. Automobiles § 18i— 


In this action to recover for the death of a T-year-old boy, fatally injured 
when struck by defendant’s truck-trailer, no issue of contributory negli- 
gence was submitted to the jury and the court charged that the jury should 
answer the issue of negligence in the affirmative if it found by the greater 
weight of the evidence that negligence on the part of the defendant was a 
proximate cause of the fatal injury, and that the issue should be so an- 
swered eyen though the jury should also find that the acts of intestate con- 
stituted one of the proximate causes thereof. Held: The instruction is 
without prejudicial error. 


~] 
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8. Trial § 3la— 

The charge is sufficient if, when read contextually, it clearly appears 
that the law of the case was presented to the jury in such manner as to 
leave no reasonable cause to believe that the jury was misled or misin- 
formed in respect thereto. 


9. Trial § 44— 
A verdict cannot be impeached because of an opinion of a juror on a 
matter irrelevant to the issue and not presented by either allegation or 
evidence. 


PARKER, J., concurs in result. 


Appear by plaintiff from Parker, J., March Term, 1954, of Jonnsron. 
No error. 

Civil action to recover damages on account of alleged wrongful death. 

The facts, to which plaintiff relates allegations of negligence, are stated 
in the complaint as follows: 

“4. That on or about the 13th day of February 1952, at or about nine 
o’clock p.m. the defendant, Nelson E. Caulbourne, was operating a motor 
vehicle owned and operated by the defendant, Nelson E. Caulbourne, in 
a northerly direction over and along U. 8S. Highway No, 301 in and 
around Kenly, North Carolina; that at the time the plaintiff’s intestate, 
James Arnold Barnes, deceased, was standing on the easterly side of the 
said highway waiting to cross said highway and that at the point where 
the plaintiff’s intestate was standing was approximately 75 feet from a 
stoplight and that the defendant, Nelson E. Caulbourne, slowed down and 
looked at the plaintiff’s intestate; that the plaintiff’s intestate started 
across the street and that the defendant ran into and over the plaintiff’s 
intestate, resulting in almost sudden death.” 

The facts stated in the following numbered paragraphs are not in 
dispute. 

1. On 18 February, 1952, about 9 p.m., plaintiffs intestate, a boy 
seven vears old, was struck by a truck-trailer operated by defendant and 
died shortly thereafter as the proximate result of his injuries. 

2. The fatal accident occurred in Kenly, North Carolina, near the 
intersection of Highway # 301 and Highway #222. At this intersection 
there was in operation an elcciric traffic signal. Highway #301 runs 
north and south. Highway #222 runs east and west. 

3. A Sinclair service station was located on the northeast corner of the 
intersection. Across Highway #301 therefrom, on the northwest corner 
of the intersection, an Esso service station was located. The buildings 
and adjacent premises extended some distance north from Highway 2222 
and along Highway #301. At the north end of the Sinclair prenuises, 
some fifty fect or more north from Highway #222, concrete repair work, 
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covering a space 12 x 24 feet, was fenced off by a barricade consisting of 
2 x 4’s across the top of kegs. There was a strip, estimated to be from 
6 to § feet in width between the west side of the barricade and the east 
edge of the hard surfaced portion of Highway #301. Highway #301, 
according to estimate, was 24 feet wide. 

4, Plaintiff’s intestate, with his parents, had been to the moving pic- 
ture theatre located some 100 yards east of the intersection on Highway 
#222. Plaintiff (the father) left the theatre, walked (west) to the inter- 
section, crossed to the Esso service station, and was inside the building 
when the fatal accident occurred. Shortly after his father had left, 
plaintiff's intestate left the theatre and approached the intersection on 
the sidewalk on the north side of Highway #222. He was struck by the 
bumper or grill of the truck-trailer, near the center of the highway, while 
attempting to cross Highway #301 from the Sinclair corner to the Esso 
corner. 

5, Defendant was headed north on Highway #301. When he entered 
the intersection, the signal light facing him was green. His truck- 
trailer was behind a passenger car proceeding north along Highway #301. 
Plaintiff’s intestate stopped on the east side of Highway #301, looked, 
waited for the car to pass, then ran onto the highway in the path of 
defendant’s truck-trailer and was hit. 

6. At all times the truck-trailer was proceeding slowly. At all times 
the intersection and adjacent area was well lighted and the truck-trailer 
was in plain view. 

7. Defendant did not blow his horn or otherwise give warning of his 
approach. Proceeding slowly, he passed through the intersection and 
continued at same speed until plaintiff’s intestate was struck. 

Plaintiff offered evidence tending to show that plaintiff’s intestate, 
walking along the sidewalk on the north side of Highway #222, stopped 
when he reached Highway #301; that the red traffic signal then faced 
travelers along Highway #222; that he stopped on the corner, at the edge 
of the highway, looked both ways, and waited for a car to pass going 
north; that, after the car passed, the boy “darted,” or “trotted,” or “ran” 
out behind it across the highway at an angle toward the (Esso) filling 
station; that when this occurred the defendant was about at the traffic 
signal; and that the boy was struck near the center of Highway #301, 
about 40 to 50 feet from where he started out from the sidewalk; and 
that he was not running fast enough to get across in front of the truck. 

Defendant offered evidence tending to show that as he approached the 
intersection he slowed up, putting the truck in low third gear on account 
of the red signal light; that as he neared the intersection the light changed 
to green and that he went on through the intersection, traveling at a 
speed of ten to twelve miles per hour; that when he reached the traffic 
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signal the boy was standing on the east side of Highway #301, at the 
barricade, looking towards the approaching truck-trailer; that the boy 
was standing there when the car in front of him passed; that he gave no 
signal because the boy was watching him; that when the truck-trailer 
was 8 or 10 feet away the boy jumped out in front, running across High- 
way #301 directly in front of him; that he cut to the left and the grill hit 
the boy, near the center line of the highway; and that, after the boy 
suddenly ran out onto the highway he had no opportunity to blow the 
horn or stop the truck. 

Bearing upon the defendant’s duty to plaintiff’s intestate, a seven-year- 
old boy, the court instructed the jury as follows: 

“It has been frequently declared by the Supreme Court of North Caro- 
lina in decisions in a like situation, to be the duty of one operating a 
motor vehicle on a public street who sees, or by the exercise of due care 
should see, a child on the traveled portion of the street, or apparently 
having intention to cross, to use proper care with respect to speed and 
control of his vehicle, the maintenance of vigilant lookout and the giving 
of timely warning, to avoid injury to that child, recognizing the hkeli- 
hood of the child’s running across the street in obedience to childish 
impulses and without cireumspection, and the operator is required to 
exercise a degree of care in keeping with the surrounding conditions and 
hazards, if any, and the test of liability for negligence is the departure 
from normal conduct of a reasonably prudent person, or the care which 
a reasonably prudent person, would employ under the circumstances. 
Now, that rule is constant; it remains there all the time, while the degree 
of care which a reasonably prudent person is required to exercise, varies 
with the surrounding conditions at the time.” 

Bearing upon the doctrine of sudden emergency, the court instructed 
the jury as follows: 

“The Court instructs you that a person confronted with a sudden 
emergency is not held by law to the same degree of care as in ordinary 
circumstances, but only to that degree of care which an ordinarily prudent 
person would use under similar circumstances. The standard of conduct 
required in an emergency, as elsewhere, is that of a prudent person. 

“The Court further instructs you that this principle is not available to 
one who by his own negligence, brought about or contributed to the emer- 
gency. That means in simple language, that a person who creates an 
emergency, or contributes to it, cannot take advantage of the principle. 

“The Court instructs you that one who is required to act in an emer- 
gency is not held by law to the wisest choice of conduct, but only to such 
choice as a person of ordinary care and prudence similarly situated would 
have made.” 
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The court overruled defendant’s motions for judgment as of nonsuit; 
submitted to the jury the issues of negligence and damages; and, the jury 
having answered the negligence issue, “No,” entered judgment for the 
defendant. Plaintiff excepted and appealed. 


Wellons & Wellons and Hooks & Britt for plaintiff, appellant. 
Shepard & Wood for defendant, appellee, 


Boszitt, J. It is noteworthy that the evidence upon which plaintiff 
relied tends to show a factual account of the tragic accident materially 
at variance with the allegations of the complaint; but, on plaintiff’s 
appeal from an adverse jury verdict, we need not consider whether judg- 
ment as of nonsuit should have been entered on the ground of variance 
between allegation and proof. A plaintiff must make out his case 
secundum allegata. Whichard v, Lipe, 221 N.C. 53, 19 S.E. 2d 14, 139 
A.L.R, 1147; Suggs v. Braxton, 227 N.C, 50, 40 S.E. 2d 470, 

Plaintiff’s assignments of error (1-5) challenge excerpts from the 
charge, not on the ground that they are incorrect as general statements of 
law, but on the ground that the court failed to “declare and explain the 
law arising on the evidence given in the case” as required by G.S. 1-180. 
Bank v, Phillips, 236 N.C. 470, 73 S.E. 2d 323, and cases cited. This 
failure, plaintiff contends, relates to instructions bearing upon (1) the 
legal duty of defendant to plaintiff’s intestate, a seven-year-old child, 
and (2) the applicability of the doctrine of sudden emergency to the facts 
disclosed by the evidence in this case. 

Ti is noted that plaintiff tendered no requests for special instructions. 
Even so, a failure to charge the law on the substantive features of the 
case arising on the evidence is prejudicial error. foward v. Carman, 
235 N.C. 289, 69 S.E. 2d 522, and cases cited. On the other hand, when 
the charge is in substantial compliance with the requirements of G.S. 
1-180, if a party desires further elaboration or explanation, he must 
tender specific prayers for instructions. S. v. Gordon, 224 NAC. 304, 
30 S.E. 2d 43, and cases cited, 

Strictly speaking, two elements compose the concept of negligence: 
first, legal duty, and second, a failure to exercise due care in the per- 
formance thereof. Due care always means the care an ordinarily prudent 
person would exercise under the same or similar circumstances and when 
charged with like duty. Legal duty, however, varies according to subject 
matter and relationships. Thus, when a motorist observes, or should 
observe, children on, near or approaching a highway, he is under the 
duty of exercising greater vigilance and caution because of their imma- 
turity and impulsive nature, that 1s, care commensurate with the dangers 
inherent in the circumstances then existing, and an ordinarily prudent 
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person will use due care in relation to such duty. Rea v. Simowitz, 225 
N.C. 575, 35 S.E. 2d 871. 

The court’s instructions bearing upon defendant’s Jegal duty to plain- 
tiff’s intestate, a seven-year-old boy, are substantially in aecord with the 
applicable rule as stated by this Court. Greene v. Board of Education, 
237 N.C. 336, 75 S.E. 2d 129; Hawkins v. Simpson, 237 N.C. 155, 74 
S.b. 2d 831; Hughes v. Thayer, 229 N.C. 773, 51 S.E. 2d 488; Sparks 
v. Wellis, 228 N.C. 25, 44 S.E. 2d 843; Rea v. Simowitz, supra; Yokeley 
uv. Kearns, 223 N.C. 196, 25 S.E. 2d 602. 

Bearing upon the applicability of the doctrine of sudden emergency, 
suffice it to say that there was ample basis in the evidence for a finding 
that the defendant was confronted suddenly by an emergency situation, 
not caused in whole or in part by his own negligence. Hence, the instrue- 
tions were instructions of law arising on the evidence and in accordance 
with the appheable rule. fenderson v. Henderson, 239 N.C. 487, 80 
S.E. 2d 383; Goode v, Barton, 238 N.C, 492, 78 S.E, 2d 398; Aforgan v. 
Saunders, 236 N.C. 162, 72 S.E. 2d 411; Sparks v. Willis, supra; Hoke 
v. Greyhound Corp., 227 N.C. 412, 42 S.E, 2d 5938, anc. eases cited. 

There was no allegation or issue relating to contributory negligence on 
the part of plaintiff’s intestate. The trial judge was careful to explain 
to the jury that the sole issue was whether they were satisfied from the 
evidence and by its greater weight that negligence on the part of the 
defendant was @ proximate cause of the death of plaintiff’s intestate. If 
so, his instruction was that the jury should answer the “ssue, “Yes,” “even 
though you also find that the acts of the plaintiff’s intestate, the little 
child, constituted also one of the proximate causes of his injury and 
death,” 

As stated by Barnhill, J. (now C. J.), in Vincent v. Woody, 2388 N.C, 
118, 76 S.E. 2d 356: “The charge is sufficient if, when read contextually, 
it clearly appears that the law of the case was presented to the jury in 
such manner as to leave no reasonable cause to believe that it was misled 
or misinformed in respect thereto.” Such is the case here. There can 
be no doubt but that the jury understood the crucial issue to be decided. 
The jury was not satisfied from the evidence and by its greater weight 
that the tragic accident was caused in whole or in part by “a wrongful 
act, neglect or default” of defendant. G.S. 28-173. 

The record shows that, after verdict, one of plaintifi’s attorneys entered 
into a discussion with one of the jurors. Plaintiff undertook to offer the 
testimony of such juror that he had seen a trailer on the street during the 
progress of the trial with wheels wholly under the body thereof, upon 
which the trailer rested when the truck was detached, perhaps similar to 
wheels under defendant’s trailer according to defendant’s description of 
his equipment, and formed the impression that such wheels could not have 
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struck plaintiff’s intestate. The trial judge declined to consider such 
evidence but permitted it for inclusion in the record as a basis for plain- 
tiff’s exception. Passing the question as to whether such testimony was 
competent to impeach the verdict, the incident is irrelevant. All the 
evidence tends to show plaintiff’s intestate was struck by the front of the 
truck-trailer. Wheels under the trailer were not alleged or shown to have 
any causal relation to the collision. 

The case was tried fairly; the jury has rendered its verdict; and we 
find no prejudicial error, 

No error. 


Parker, J., concurs in result, 


STATE OF NORTH CAROLINA on RELATIONSHIP OF THE EMPLOYMENT 
SECURITY COMMISSION OF NORTH CAROLINA vy. SKYLAND 
CRAFTS, INC., 402 SoutH KING STREET, HENDERSONVILLE, N. C., EMPLOYER 
No. 31-45-002. 

(Filed 18 October, 1954. ) 


1. Master and Servant § 57— 


In order for an employer operating less than 20 weeks within a calendar 
year to be liable for unemployment compensation contributions under the 
provisions of G.S. 96-8 (f) (2), it is required that such new business not 
only buy the physical assets of a covered employer, but also that the new 
business succeed in some real sense to the organization, trade or business, 
or some part thereof, of the covered employer, ordinarily as a going concern, 
so that there be some continuity in the business or some part thereof of 
the former employing unit. 


2. Same-—Determination of whether new concern purchases substantially 
all assets of employer covered by the Employment Security Act. 


Findings to the effect that a new corporation, almost 3 months after an 
employer covered by the Employment Security Act had ceased to do busi- 
ness, purchased the physical assets of the old corporation which the old 
corporation then had on hand, without evidence or findings as to the extent 
of assets of the old corporation on the date it ceased to do business or the 
date the new corporation purchased its specific personal property, and 
without findings that the new corporation purchased the accounts receiv- 
able, customer lists, good will, or trade name of the old corporation, would 
seem insufficient to support the conclusion that the new corporation ac- 
quired substantially all of the assets of the old within the meaning of G.S. 
96-8 (f) (2), since the term ‘‘assets” ordinarily embraces all property, real 
and personal, tangible and intangible. 
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8. Same—Findings held insufficient to support conclusion that operations 
of new corporation were continuation of business of old corporation. 


Findings that a new corporation purchased the tangible assets of an 
employer covered by the Employment Security Act almost 3 months after 
such employer ceased to do business, and that the new corporation then 
took over the premises where the old had operated and paid the rent due 
under the lease for the remainder of the term, without evidence or findings 
that the incorporators or persons interested in the new corporation were 
then or had ever been connected with or interested in the old, or that it 
employed persons who had worked for the old corporation in any manner 
other than on an individual basis, or that the new corporation purchased 
the accounts receivable, customer lists, good will, or trade name of the old 
corporation, are held insufficient to support judgment that the new corpora- 
tion was a suecessor to the old so as to be liable for contributions under 
the Employment Security Act notwithstanding it was in business less than 
20 weeks during the calendar vear. 


4, Master and Servant § 62— 


An appeal lies from the Employment Security Commission to the Supe- 
rior Court only after the Employment Security Commission has been given 
opportunity to pass upon exceptions filed to its original findings of fact 
and decision. G.S. 96-4 (m). 


AppraL by Skyland Crafts, Inc., from Woore, J., May-June Term, 
1954, of Henperson. 

Proceeding under North Carolina Employment Security Law. G.S. 
Ch. 96. 

The question for decision: Was Crafts, Inc., an “employer,” and as 
such required to make contributions to the Unemployment Compensation 
Fund on wages paid its employees, during the calendar year 1952? 

After due notice, there was a hearing of testimony by a deputy com- 
missioner. The testimony then taken and transcribed was referred to the 
Commission. After due notice, the Commission (Chairman) heard the 
matter upon the transcript of evidence, made findings of fact and entered 
an opinion and order. 

The findings of fact, of crucial significance, are set forth in full below: 

“Findings of Fact: 

“1, Skyland Crafts, Inc., of 402 S. King Street, Hendersonville, North 
Carolina, hereinafter called Crafts, Inc., is a corporation with its prin- 
cipal place of business located at Hendersonville, North Carolina, and is 
engaged in the business of manufacturing ladies’ handbags from nylon 
materials, and on oecasions has manufactured rugs. Such corporation 
was organized during the year 1952. 

“9. Skyland Handbag Company, hereinafter referred to as the Hand- 
bag Company, was a corporation operating a place of business in Hender- 
sonville, North Carolina, manufacturing ladies’ handbags from nylon 
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materials, and on or about October 10, 1952 was a covered employer under 
the provisions of the Employment Security Law of North Carolina. 

“3. That on July 15, 1952 the Handbag Company ceased operations 
and discontinued the manufacturing of its products. The Handbag 
Company had a lease on a building in Hendersonville, North Carolina, 
for the remainder of the year 1952, and continued to pay rent on said 
building until on or about October 10, 1952, at which time it transferred 
its lease to Crafts, Inc., and thereafter the rents were assumed and paid 
by Crafts, Inc. That simultaneously therewith Crafts, Inc. purchased 
from the Handbag Company all machines and looms then in the building 
acquired with the lease for a purchase price of $1,500, and in addition 
thereto they purchased the supply of raw nylon on hand for $8,500. The 
machines, looms, and nylon constituted all equipment then owned by the 
Handbag Company, and in addition Crafts, Inc. hired approximately 
forty individuals who were former employees of the Handbag Company. 
The Handbag Company formerly employed about eighty-two people; 
whereas, Crafts, Inc. used only forty-eight people in its operations, (and 
in addition acquired from the owners of the Handbag Company a list of 
accounts that the Handbag Company had previously sold bags to.)”’ 

The Commission (Chairman) reached these conclusions of law: 

1. The Handbag Company was a covered employer when it ceased 
operations on 15 July, 1952; and, under the Employment Security Law, 
G.S. 96-11 (a), continued as such during 1952. 

2. Crafts, Inc., on or about 10 October, 1952, “acquired substantially 
all the assets of the Handbag Company in North Carolina; namely, the 
lease on building in which the plant was operated, its machines and tools, 
and raw materials then on hand”; and “became a successor to a covered 
employer and became an employer under the provisions of Section 96-8 
(f) (2)... upon the acquisition of the assets, as set forth in the find- 
ings of fact above.” 

The Full Commission, upon consideration of exceptions filed by Crafts, 
Ine., struck out the last clause of finding of fact #8, enclosed within 
parenthesis above; and upon the remaining findings of fact adopted the 
original order as its final decision. G.S. 96-4 (m). Upon appeal, the 
court below affirmed the Commission’s order and signed judgment in 
accordance therewith. Crafts, Inc., excepted to and appealed from such 
judgment. 


W. D. Holoman, R. B. Overton, and D. G. Ball for plaintiff, appellee. 
L. B. Prince for defendant, appellant. 


Bossitt, J. An “employer” (G.S. 96-8 (f)) is required to make 
“contributions” in prescribed amounts (G.S. 96-9 (b)) to the Unemploy- 
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ment Compensation Fund (G.8. 96-6) on “wages” (G.S. 96-8 (n)) for 
“employment” (G.S. 96-8 (g)) for each calendar vear in which the 
employer is subject to the statute. G.S. 96-9 (a). 

Basieally, the term “employer” means “any emploving unit which in 
each of twenty different weeks within either the curreat or the preceding 
calendar year... has, or had in employment, eight or more individ- 
nals...” GS. 96-8 (f) (1). Crafts, Inc., was not en “employer” dur- 
ing the calendar year 1952 within this definition. The pivotal point here 
is whether, notwithstanding it engaged in business for less than twenty 
weeks in the calendar vear 1952, it became an “employer” by reason of 
the provisions of G.S. 96-8 (f) (2), which, in pertinent part, gives the 
following definition of “employer”: 

“Any employing unit which acquired the organization, trade or busi- 
ness or substantially all the assets thereof, of another which at the time 
of such acquisition was an employer subject to this chapter, or which 
acquired a part of the organization, trade, or business of another, which 
at the time of such acquisition was an employer subject to this chapter ; 
provided, such other would have been an employer urder paragraph (1) 
of this subsection, if such part had constituted its entire organization, 
trade, or business . . .” 

Crafts, Ine., was incorporated in 1952. There is neither evidence nor 
finding of fact that any of its incorporators, or persons interested in the 
corporation, were then or had ever been connected with or interested in 
the Handbag Company. It was a new enterprise. On 10 October, 1952, 
it purchased from the Handbag Company physical assets, to wit, “all 
machines and looms then in the building” and “the supply of raw nylon 
on hand.” (Italics added.) It was found as a fact that these “machines, 
looms, and nylon constituted all equipment then owned by the Handbag 
Company.” (Itales added.) 

Nearly three months earlier, to wit, on 15 July, 1952, the Handbag 
Company, which, during its operations at Hendersonville had some 
eighty-two employees, shut down, There is no findiag of fact as to the 
extent of its physical assets on 15 July, 1952, or as to dispositions, if any, 
made between 15 July, 1952, and 10 October, 1952. 

The transaction was one where Crafts, Inc., on 10 October, 1952, pur- 
chased specific personal property from the Handbag Company. Had 
Crafts, Ine., rented a different building and purchased similar machinery 
and raw materials from others, it would have no hability for contribu- 
tions on wages during the closing weeks of 1952. 

Crafts, Ine., when it began its operations, employed some forty indi- 
viduals who had been former employees of the Handbag Company. They 
were not then emplovees of the Handbag Company but were employed 
elsewhere or unemployed. There is neither evidence nor finding of fact 
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that these persons were employed otherwise than on an individual basis. 
There is no suggestion that they were so employed pursuant to any sort 
of understanding or arrangement between the Handbag Company and 
Crafts, Inc. They were not “acquired” from the Handbag Company. 

On 10 October, 1952, Crafts, Inc., took possession of the premises 
where the Handbag Company had operated. It paid the rent due under 
the lease for the remainder of its term, to wit, from 10 October, 1952, 
through 381 December, 1952. The undisputed evidence is that after 
1 January, 1953, Crafts, Inc., continued in possession under a month to 
month rental contract, 

The conclusion of law of the Commission is that on or about 10 October, 
1952, Crafts, Inc., “acquired substantially all the assets of the Handbag 
Company in North Carolina; namely, the lease on building in which the 
plant was operated, its machines and tools, and raw materials then on 
hand.” (The word “tools” does not appear in the findings of fact.) It 
would seem that this conclusion is not supported by the findings of fact. 
There 1s no evidence or finding of fact as to what assets the Handbag 
Company had on 15 July, 1952, or on 10 October, 1952. The term 
“assets” ordinarily comprehends all property, real and personal, tangible 
and intangible. But we need not undertake to define now the precise 
meaning of the phrase, “or substantially all the assets thereof,’ for in 
our view the insufficiency of the findings of fact does not turn on that 
point. 

Read in context, G.S. 96-8 (f) (2) contemplates a transaction in which 
the purchaser, instead of buying physical assets as such, succeeds in some 
real sense to the organization, trade or business, or some part thereof, 
of a covered employer, ordinarily as a going concern. The underlying 
idea is that of continuity, the new employing unit succeeding to and con- 
tinuing the business or some part thereof of the former employing unit. 
Under the facts found we do not think the requisite continuity existed 
between the Handbag Company and Crafts, Ine. 

Crafts, Inc., was composed of new persons, engaged in a new business, 
under a new name. It did not purchase from the Handbag Company 
accounts receivable, customer lists, good will, right to use trade name, or 
any assets except the equipment and raw materials in the Hendersonville 
location on 10 October, 1952. There was no continuity of organization, 
trade or business. In fact, on 10 October, 1952, the Handbag Company 
had gone out of business. Crafts, Inc., did not purport in any sense to 
be a continuation of or successor to the Handbag Company. The circum- 
stance that Crafts, Inc., was engaged in the same type of business for- 
merly conducted by the Handbag Company is not determinative. 

The decision in Employment Security Com. v. Whitehurst, 231 N.C. 
497, 57 S.E. 2d 770, cited by appellee, has no application here. The 
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question there was whether two employing units should be treated as a 
single unit within G.S. 96-8 (f) (8) in determining whether the business 
had eight employees in each of twenty different weeks during the calendar 
year. There the second employing unit “acquired the organization, trade 
or business, or substantially all the assets thereof,” of the first employing 
unit, <A dry cleaning business, operated under the name of Colonial 
Cleaners, was leased by Perry to Whitehurst, a former employee. White- 
hurst acquired the entire business, including all assets, as a going concern, 
and operated without interruption under the name of Colonial Cleaners 
at the same location. Hence, rather than support appellee’s position, the 
cited case illustrates the requisite element of continuity. 

True, as the Commission pointed out, if the Handbag Company had 
resumed operations in 1952, it would have been required to report and 
make contributions on wages paid incident to such zurther operations. 
G.S, 96-11 (a). But this did not occur. Our question relates solely to the 
liability, 1f any, of Crafts, Inc., an independent enterprise, during the 
closing weeks of 1952. 

Our conclusion is that the findings of fact, considered in relation to 
G.S. 96-8 (f) (2), are insufficient to support the judgment. Therefore, 
the judgment of the court below will be reversed, 

In the view we have taken, questions debated in the briefs as to pro- 
cedural matters, such as the timely taking of exceptions, etc., become 
immaterial to decision. However, it may be of value to the profession to 
eall attention to the statutory provisions as to procedure. Observance of 
procedural requirements is indispensable to the orderly administration 
of justice. 

The Commission is vested with authority “to hold and conduct hearings 
for the purpose of determining the rights, status and liabilities of any 
‘employing unit’ or ‘employer’ as said terms are defined by G.S. 96-8 (e) 
and G.S. 96-8 (f) and subsections thereunder of this chapter.” The pro- 
cedure for hearings before the Commission and incident to appeal to the 
Superior Court is set forth in detail. G.S. 96-4 (m*. But, in order to 
get.a complete view of the procedure in this case, we must go back to G.S: 
96-4 (a), which, in part, provides: “The chairman of said Commission 
shall, except as otherwise provided by the Commission, be vested with 
all authority of the Commission, including the authority to conduct hear- 
ings and make decisions and determinations, when the Commission is not 
in session and shall execute all orders, rules and regulations established 
by said Commission.” 

The steps in the procedure are these: 

1. Order for and notice of hearing at which testimony is taken. 

2. Notice of hearing by Commission (or Chairman), upon transcript 
of evidence (when Commission may require additional evidence), after 
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which the Commission (or Chairman) shall make findings of fact and its 
determinations predicated thereon. 

3. Exceptions to the decision of Commission (or Chairman), stating 
the grounds of objection thereto, must be filed with the Commission within 
ten days after notice of such decision. 

4. Commission (or Chairman), at a second hearing, passes upon the 
exceptions so filed; and if any exception 1s overruled then an appeal may 
be taken, within ten days after such decision, to the Superior Court, this 
appeal! being from the order overruling the exceptions, 

Emphasis upon two features may be helpful: First, where the excep- 
tion to the original decision of the Commission (or Chairman) is broad- 
side, i.e., consists merely of an objection to and appeal from the decision, 
the only position reserved relates to the sufficiency of the findings of fact 
to support the judgment. Second, while the original determination in 
actual practice is usually, if not always, made by the Chairman, and the 
decision upon consideration of exceptions thereto in actual practice is 
usually, if not always, made by the Full Commission, both determinations 
are deemed the determinations of the Commission. Thus, in a strict 
sense, the procedure does not contemplate an appeal from the Chairman 
to the Full Commission; rather, the Commission, prior to appeal to the 
Superior Court, must be given an opportunity to pass upon exceptions 
filed to its original findings of fact and decision. It is from the latter 
determination that the appeal to the Superior Court is taken. 

Reversed. 


MRS. MADIELINE B. WHITSON, ADMINISTRATRIX OF MONROE WHITSON, 
v. SHERRILIL FRANCES, GEORGE FRANCES, anp GEORGE FRAN- 
CES, Guarpian Ap LitEM For SHERRILL FRANCES. 


(Filed 13 October, 1954.) 
1. Evidence § 2914,— 
Plaintiff is not entitled to the introduction in evidence of allegations of 
the complaint which are denied by the answer, since such allegations are 
mere self-serving declarations. 


2. Same=—— 


Plaintiff is entitled to introduce in evidence admissions in the answer of 
distinct and separate facts pertinent to the facts at issue as proof of the 
facts admitted without reference to the corresponding allegation of the 
complaint. 


3. Same— 


Where an admission in the answer is categorical, but its more or less 
meaningless standing alone, plaintiff may offer such portion, and only such 
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portion, of the corresponding allegation of the complaint as serves fo 
explain or clarify the specific admission. 


4. Evidence § 42c— 
Testimony of statements made by the driver of a motor vehicle after the 
collision as to the defective condition of one of his headlights just prior to 
the accident, is admissible against him. 


5. Negligence § 19b (4)— 

Circumstantial evidence of negligence must be submitted to the jury if 
the facts and circumstances establish actionable negligence as the more 
reasonable probability by logical inference, even though the possibility of 
accident may also arise on the evidence. 


6. Same— 


Physical facts and circumstances are insufficient to be submitted to the 
jury on the issue of negligence if the inference of negligence therefrom 
restS on mere conjecture or sus'mise. 


7. Automobiles § 18h (2)—Proof of collision with pedestrian on high- 
way is alone insufficient to warrant inference of actionable negligence. 
Plaintiff's evidence tended to show the following facts and circum- 
stances: The infant defendant was operating a truck on a public highway 
at night with knowledge that his right headlight was not burning. Plain- 
tiff's intestate was walking on the highway headed in the opposite direc- 
tion. The right front fender of the truck struck the intestate, apparently 
throwing his body up between the fender and the hood from which it fell 
or was thrown Gown a steep embankment, causing injuries from which he 
died. Held: The evidence was insufficient to be submitted to the jury on 
the issue of the actionable negligence of defendant driver, the position of 
intestate and the truck at the moment of impact, whether defendant driver 
could have seen him in time to have avoided the collision if he had been 
keeping a proper lookout and if his truck had been equipped with proper 
headlights, all being left in mere speculation and conjecture by the evi- 
dence. 


AprraL by plaintiff from Pless, J., July Terra 1954, Mircuent. 
Affirmed, 

Civil action to recover compensation for the alleged wrongful death of 
plaintiff’s intestate. 

About $:00 p.m. on 27 December 1953, deceased left the home of one 
Willie Bennett, saying he was then on his way to Joe Street’s store. This 
would take him by the place his body was later found, He then had some 
currency in his pocket—at least a one doljar bill and a ten dollar bill. 

Shortly thereafter a motorist traveling north on Highway 26 along 
Big Rock Creek saw the bulk of a body standing “rigat close to where the 
body was found. ... The best I could see he was off of the black-top, 
whoever it was. He was right close to the shoulder of the road.” 

As the motorist passed, he observed a pickup truck approaching from 
the opposite direction, going south. “At the time I saw the bulk of this 
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could not tell who it was. I saw the bulk of this person, I guess, about 
50 feet above the steps.” The approaching vehicle had one headlight on. 
Shortly thereafter, the body of plaintiff’s intestate was found on the oppo- 
site side of the steps, about thirty feet from the creek. 

Near the point the decedent’s body was found there is a bank from the 
shoulder of the road which slopes down to Big Rock Creek. “It is an 
awful rough place between the road and the creek.” A stairway—forty 
or fifty steps—leads down the embankment from the road to a foot log 
across the creek, The stairway has hand rails set on two by four up- 
rights, 

When witnesses arrived, the truck belonging to defendant George 
Frances was standing on the hard surface portion of the road to the right 
of the center line. The hand rails of the stairway were “bursted open” 
and broken. A locust bush or small tree about the size of an arm, growing 
about thirty feet down the embankment, was broken off, and there was 
blood on the hand rail and spots of blood on the rocks. There were tire 
marks on defendant’s right hand side of the hard surface which began 
about thirty feet north of the stairway and extended south for a distance 
of one hundred forty feet. It was eighty-eight feet from the end of the 
tire marks to the truck and eighty-two feet four inches from the beginning 
point of the tire marks to the place the body was found. The right head- 
hight of the truck was broken, and the right front fender and the hood 
were damaged. The Chevrolet emblem on the right side of the hood was 
broken, and a few strands of hair were caught underneath it. ‘The right 
front fénder was mashed in on the side and just a dent on the right side 
of the hood.” 

Some little time after the body was discovered and people had gathered 
at the scene of the collision, a ten dollar bill and a one dollar bill were 
found a foot or two apart on the shoulder of the road, thirty or forty feet 
north of the steps. No dirt, glass, or other debris was found either on 
the hard surface or on the shoulder of the road. 

The infant defendant had been operating the truck, and defendants 
admit in their answer that the truck struck or collided with the deceased. 
Before the collision he had been having some trouble with his right head- 
light. It would flicker on and off. He had trouble with the bulb. Two 
had burned out. “He said that if the glass was broken out of the head- 
light he didn’t know it, but he had had trouble with the bulb in the head- 
light... he had had his brother to fix it two times.” There was no 
evidence as to the speed of the truck at the time of the collision or as to 
whether the reflector glass to the right headlight was in place at the time 
of the collision. The highway was straight in both directions. 
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The course of the highway at the point of the collision is referred to in 
the record both as north-south and east-west. The highway map indicates 
that at that point its course is north-south. We so treat it. This means 
that deceased was walking in a northerly direction and the truck was 
headed south. 

At the conclusion of plaintiff’s evidence in chief the court, on motion 
of defendant, entered judgment of involuntary nonsuit. Plaintiff ex- 
cepted and appealed. 


W. C. Berry, GD. Bailey, and W. HE. Anglin for plaintiff appellant. 
Harkins, Van Winkle, Walton & Buck for defendant appellees, 


Barnuinrt, C. J. In paragraph 7 of his complaint plaintiff alleges 
various acts of negligence on the part of the operator of the pickup truck 
“causing said pickup truck to strike the plaintiff’s intestate, Monroe 
Whitson, with crushing impact at a time when the said Monroe Whitson 
was lawfully walking upon his extreme left-hand side or shoulder of said 
highway going in a northerly direction.” 

The defendants in their answer deny all the allegations contained in 
said paragraph. 

At the trial plaintiff tendered in evidence that part of paragraph 7 
which is above quoted. On objection, this evidence was excluded. In 
this ruling there was no error. 

Hx parte, self-serving declarations contained in a complaint are not 
admissible in evidence as proof of the facts alleged. It is the admissions 
in the answer which are available to and may be offered as evidence by 
the plaintiff as proof of the facts admitted. 

Admissions of distinct and separate facts pertinent to the matters at 
issue contained in the answer may be offered in evidence as proof of the 
facts admitted without reference to the corresponding allegation in the 
complaint. When, however, the defendant makes an admission which is 
categorical in nature and, standing alone, is more or less meaningless, the 
plaintiff may offer such portion, and only such portion of the correspond- 
ing allegation of the complaint as serves to explain or clarify the specific 
admission tendered in evidence, but nothing more. 

This question is discussed in Winslow v7. Jordan, 236 N.C. 166, 72 S.E. 
2d 228. Reference may be had to that decision and the authorities therein 
cited. 

Statements made by the infant defendant after the collision relative to 
the condition of his headlight just prior to the mishap were admissible 
as against him. No doubt objection thereto was sustained because they 
were repetitious and the answer tended to place before the jury unverified 
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hearsay, neighborhood rumors. In discussing the primary question pre- 
sented, we will treat these statements ag if they had been admitted. 

Did plaintiff offer evidence of sufficient probative force, when such 
evidence is considered in the light most favorable to her, to entitle her to 
have her cause submitted to a jury? This is the decisive question pre- 
sented. 

Direct evidence of negligence is not required. It may be inferred from 
facts and attendant circumstances, and if the facts proved establish the 
more reasonable probability that the defendant was guilty of actionable 
negligence, the case cannot be withdrawn from the jury, though the possi- 
bility of aecident may arise on the evidence. Etheridge v. Etheridge, 
222 N.C, 616, 24 S.E. 2d 477, 

When, in a case such as this, the plaintiff must rely on the physical 
facts and other evidence which is circumstantial in nature, he must 
establish attendant facts and circumstances which reasonably warrant the 
inference that the death of his intestate was proximately caused by the 
actionable negligence of the defendant. Sowers v. Marley, 235 N.C. 607, 
70 S.E, 2d 670, and cases cited; Mitchell v. Melts, 220 N.C. 793, 18 S.E. 
2d 406. 

The inferences contemplated by this rule are logical inferences reason- 
ably sustained by the evidence when considered in the light most favor- 
able to the plaintiff. Atkins v. Transportation Co., 224 N.C, 688, 32 S.E, 
2d 209; Sowers v. Marley, supra. It cannot be made to rest on conjecture 
or surmise. It must be “a permissible conclusion drawn by reason from 
a premise established by proof.” Sowers v. Marley, supra. 

Proof of a collision between a motor vehicle and a pedestrian on a 
public highway and the resulting death of the pedestrian is not sufficient 
to warrant an inference that the collision and death were proximately 
caused by the negligence of the motorist. Ray v. Post, 224 N.C. 665, 
32 S.E, 2d 168; Pack v. Auman, 220 N.C. 704, 18 S.E. 2d 247; Mitchell 
v. Welts, supra; Harward v. General Motors Corp., 235 N.C. 88, 68 S.E. 
2d 855, 

When the evidence contained in this record is sifted to its essentials 
and weighed in the balance provided by these rules of law, we find we 
have just these bare facts established, prima facte, by the evidence. The 
infant defendant was operating a pickup truck on Highway 26 at night. 
At the time, his right headlight was not on. The decedent, a pedestrian, 
was on the same highway, headed in the opposite direction. The right 
front fender struck deceased, apparently throwing his body up between 
the fender and the hood from which it fell or was thrown down the steep 
embankment. The decedent received injuries which caused his death. 
The defendants knew the headlight was not in proper working condition. 
Everything else is left to pure speculation. 


24— 240 
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There is no evidence from which it may be inferred that the tire marks 
were made by the truck. If they were, then they indicate that the vehicle 
was traveling on the hard-surface portion of the road. No debris was 
found on the hard surface. Neither was any found on the shoulder, Nor 
were there any tire marks on the shoulder. Deceased had a ten dollar 
bill and a one dollar bill wadded up. Similar bills were found on the 
shoulder about an hour after the collision, Did they belong to the de- 
ceased? How did they get there? Had they been knocked about by the 
erowd that gathered before they were found? The record fails to answer. 

The hand rails to the steps were spread out, and one of the uprights was 
broken. Were the hand rails struck by the automobile or the body of the 
deceased as it fell or was cast from the truck? There was no mark on the 
truck identified as having been made by or corresponding to any part of 
the hand rail. The blood and the location of the body would seem to 
indicate that 1t was the body and not the truck that came in contact with 
the steps. 

Where was deceased when he was struck? Was he standing or walking @ 
If defendant had been keeping a proper lookout and his truck had been 
equipped with proper headlights, could he have seen deceased in time to 
avoid the collision, or did deceased fail to yield the right of way or sud- 
denly step in front of the oncoming: vehicle ? 

Thus it is the testimony does no more than engender speculation. fay 
vr. Post, supra. There is no evidence from which an inference may be 
drawn either one way or another. Consequently, the line of cases repre- 
sented by Pack v. Auman, above cited, is controlling here, 

The judgment entered in the court below is 


Affirmed, 


STATE v. VERNON R. TEMPLE. 


(Filed 13 October, 1954.) 
1. Abduction § 5— 


In order to establish the defendant's guilt of eloping with a married 
woman in violation of G.S. 14-45, the State must establish that at the time 
of the commission of the offense the wife was innocent and virtuous, 


2, Same— 


Evidence that a married woman had retained her innocence and virtue 
through some 20 years of married life and through more than 15 months 
of professions of love for her by defendant, and that she did not yield to 
defendant until some six days prior to the actual elopement, and after he 
had asked her to marry him, is sufficient upon the question of her inno- 
cence and virtue, since the requirement of the statute is fulfilled if her 
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innocence and virtue existed at the beginning of the acts of the defendant 
which in sequence led to the elopement. 


3. Same— 


In a prosecution under G.S. 14-48, an instruction that the married woman 
must have been innocent and virtuous at the time of the elopment “or at 
sometime prior to the elopement,” has the effect of denying the defendant 
the benefit of the proviso in the statute, and must be held for prejudicial 
error. 


4, Criminal Law § 34e— 


In order for testimony of hearsay statements to be competent as an im- 
plied admission of guilt on the part of defendant, it must not only appear 
that the statements were made in the presence of defendant, but also that 
the circumstances were such as to call for a denial on the part of defend- 
ant and that he had opportunity to do so. 


AppEaL from Parker, J., June 1954 Term, Jounston Superior Court. 

The indictment in this case charged that the defendant “. . . on April 
20, 1953, with force and arms, unlawfully, willfully, and feloniously did 
elope with one Estelle Dunn, the wife of Fraddy Dunn, an innocent and 
virtuous woman, against the form of the statute .. .” 

Estelle Dunn, a witness, testified: “I am 86 years old. Fraddy Dunn 
and I were married in 1932. We have eight children living and two 
dead. JI had never seen Vernon Temple until 1951 when Fraddy rented 
a crop from him. We stayed on his farm until the last of December 
1951, or the first of January 1952. Vernon came to our house fre- 
quently and brought liquor about every time he came. He and my 
husband would drink together and my husband would get drunk. Vernon 
had a wife and two children. They were not living together. We 
moved to a house on John A. Johnson’s place. Vernon Temple did 
not make any improper advances toward me prior to the time we moved 
from his farm. After we moved to Johnson’s place he told me he loved 
me and I told him I loved him. For about nine months, from January 
to November, I did not see him. However, he stayed at our house about 
two weeks in November. He and my husband would drink and eat to- 
gether. My husband told him he was welcome to stay. During that time 
he did not suggest having sexual relations with me, but he told me he 
loved me and I told him I loved him. I did not see him again until 
March, 1953. JI did not write to him and he did not write to me. 

“Tn March, 1958, he came back up home and stayed off and on for about 
four weeks, until we left, He again told me he loved me. He had helped 
my husband work on the farm and I was glad he was there. My husband 
was drinking all the time from March until April, 1958. I was glad to 
get away from him because of his drunken condition. I told him about 
two weeks before if he didn’t get sober and go to work I was going to leave 
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him. The first time Vernon promised to marry me was about a week 
before we left. Vernon first had intercourse with me, [ think, on Tuesday 
morning about six o’clock in his automobile outside our house. The 
second.time was on Thursday and the third time was on Friday. On 
Fridav, I believe, he told me he had a case coming up in recorder’s court 
on Monday and that he did not intend to face trial. On Saturday he 
mentioned to me for the first time about leaving. I did not tell anyone 
I was going. My husband had been drinking. We left in Vernon’s 1952 
Pontiae about 12 o’clock at night on Sunday. On Monday night we 
stayed in a road cabin in Harlem, Georgia, then went to Rosewell, 
Georgia. We stayed in Georgia from about April 20 until May 23. Then 
we left and went to Chicago. We first got a room and stayed in a hotel. 
Later we got an apartment and lived together as husband and wife until 
we were arrested on October 12, 1953.” 

The witness testified that she had never had sexual relations with any 
person except her husband and Vernon Temple. When asked the reason 
she submitted to the defendant, the plaintiff replied she did because she 
wanted to. 

Estelle Dunn’s father and her son both testified as to Temple’s being 
at the Dunn home. The father testified that on one occasion he visited 
his daughter and as he entered the front door the defendant went out the 
back door, Fraddy was drunk at the time. The son, then 15, called the 
deputy sheriff to come and take Temple away from the home. 

Evidence of the good character of Estelle Dunn was offered, 

Ernie Beasley, a deputy sheriff, testified that he went to Fraddy Dunn’s 
home on one occasion, found Fraddy drunk on the bed, and Vernon 
Temple in the house. “I do not believe that Estelle Dunn was there at 
that time. I went back on another occasion and the best I remember, 
Mrs. Dunn was there, Fraddy was drunk, and Vernon Temple was there. 

“I began an investigation on information that I received regarding 
Vernon Temple and Estelle Dunn. I went to the Vernon Temple home 
and he was not there. I continued looking for him for around six or 
seven months. Pursuant to information I received, Mr. Haywood Star- 
ling, an agent of the SBI, and I went to Chicago by airplane. We found 
Vernon Temple and Estelle Dunn in the city jail. We took Temple and 
Mrs. Dunn and went to the apartment that thev had lived in. We found 
their clothes in one of the rooms. Their stuff had been moved out and 
stored in another place in the basement. We brought Vernon Temple and 
Mre. Dunn back to North Carolina. Vernon Temple told me that they 
left Johnston County and went to Georgia but they wound up in Chicago, 
IIe said that they had lived together as man and wife.” 

Lalon Barbour testified: “I live in Dunn and I am a sister of Estelle 
Dunn. On or about the 20th day of August (probably April) 1953, I 
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saw Vernon Temple at my home in Harnett County about 11:30 or a 
quarter to 12 in the nighttime. Well, they came up and blew the horn 
and woke us up. Estelle came to the door and called me. I got up and 
she came in. Temple was in the car. Vernon did not come in the house, 
not that night, but they came in the house, Estelle Dunn and Fraddy 
Dunn, Temple was in the car. Estelle’s children and this colored man 
were along. J had a conversation with my sister about the children. 
That was not the first time Temple and my sister had been in my house. 
They had been several times. Sometimes they would come once or twice 
a week. My sister came to my house many times when Temple was not 
with her. I imagine I saw Vernon Temple at Estelle’s and Fraddy 
Dunn’s as many as 10 times.” 

At the conclusion of the State’s evidence, motion for judgment as of 
nonsuit was made and overruled. Defendant excepted. The defendant 
rested without offering evidence and renewed the motion, which was again 
overruled. The defendant again excepted. The jury returned a verdict 
of guilty, judgment was pronounced, from which the defendant appealed. 


Attorney-General McMullan and Assistant Attorney-General Moody 
for the State. 


J. RP, Barefoot and E. Reamuel Temple, Jr., for defendant, appellant. 


Hicerns, J. The defendant was indicted under Section 14-438 of the 
General Statutes of North Carolina, as follows: 


“lbduction of married women.—If any male person shall abduct or 
elope with the wife of another, he shall be guilty of a felony, and upon 
conviction shall be imprisoned not less than one year nor more than ten 
years: Provided, that the woman, since her marriage, has been an inno- 
cent and virtuous woman: Provided further, that no conviction shall be 
had upon the unsupported testimony of any such married woman.” 

The indictment charged elopement, not abduction. Defendant’s counsel 
contend the court should have sustained the motion for judgment as of 
nonsuit for the reason that Estelle Dunn at the time of the elopement 
was not an innocent and virtuous woman, for that she had admitted that 
on Tuesday, Thursday, and Friday before leaving on Sunday she had 
had sexual intercourse with the defendant because as she said, “‘she wanted 
to.” The elopement was first planned on Saturday and the actual leaving 
took place on Sunday night. However, for more than a year the defend- 
ant had been professing his love for Mrs. Dunn. THe seemed to have 
gained a welcome to the home by furnishing liquor to the husband and 
making love to the wife. The Dunn’s spent the year 1951 on Temple’s 
farm and made a crop there. The evidence showed that Temple was 
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frequently in and about the home. The last of December, 1951, or the 
first of January, 1952, the Dunn’s moved away from the Temple farm 
and moved to the Johnson place. In November of 1952 the defendant 
spent approximately two weeks in the Dunn home. During that time the 
son of 15 became so concerned about what was going on that he went for 
the deputy sheriff and had the defendant arrested. 

For approximately one month, 20 March to 20 April, the defendant 
had again lived in the Dunn home. According to the wife’s story he had 
asked her to marry him about a week before they left. The proposal of 
marriage was before the first act of intercourse. 

The indictment charges that at the time of the commission of the 
offense the wife was an innocent and virtuous woman. The law requires 
proof of that fact before a conviction can be had. Mrs, Dunn testified 
that even as to the defendant she had retained her innocence and virtue 
through more than 15 months of professions of love and until after he 
had asked her to marry him. It is not surprising, therefore, that this 
conduct led to elopement. If innocence and virtue existed at the begin- 
ning of the acts on the part of the defendant which in sequence led to the 
elopement, the requirement of the statute is fulfilled. In the case of 8. v. 
Hopper, 186 N.C, 405, 413, 119 S.E. 769, this Court said: 

“The statute was made to protect the home against the lust and passion 
of evil men, who subtly, slyly and cunningly would creep into the family 
circle and poison its fountain source—the woman ir. the home. Can a 
man, through fraud, persuasion or deceit, go into a home and seduce the 
wife, who up to that time was an innocent and virtuous woman, and then 
abduct or elope with her, and, after having despoiled her—‘despoiled of 
innocence, of faith, of bliss’—-claim she was not innocent and virtuous? 
We do not think he could thus escape the wrong done. 

“Tt is a maxim of law, recognized and established, that nullus com- 
modum capere potest de injuria sua propria (no one can obtain an advan- 
tage by his own wrong). Broom’s Legal Maxim’s, (8th Ed.), p. 279. 

“In Carpenter v. The People, 8 Barbour’s Supreme Court Reports 
(N.Y.), p. 603, ... the Court, in passing upon the meaning of ‘an 
unmarried female of previous chaste character,’ said: ‘We think the 
words referred to do mean actual personal virtue—that the female must 
be actually chaste and pure in conduct and principle wp to the time of the 
commission of the offense. Not that this must be the case up to the 
moment of taking her away for the purpose mentioned, but that it must 
be so up to the commencement of the acts of the party accused—done with 
the purpose indicated, and which result in such taking away. The process 
of inveigling and enticing may be the work of time, and when commenced, 
the female must be of chaste character in the sense above defined.’ ”’ 
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In the Hopper case the first act of intercourse took place more than 
three months before the actual elopement. 

While the motion for judgment as of nonsuit was properly overruled, 
nevertheless the case must go back for a new trial because of error com- 
mitted in the charge, the objection to which is raised by defendant’s 
exception No. 57. The court charged: 

“So, in this case it is necessary for the State of North Carolina to 
satisfy you from the evidence, and beyond a reasonable doubt, that the 
defendant Vernon Temple abducted and eloped with the wife of another; 
(2) That at the time, or some time prior to the elopement, the married 
woman was a chaste and pure, or innocent and virtuous woman; (3) That 
there shall be supporting testimony as to the statements of Estelle Dunn, 
about which the Court has already instructed you; that is, that there is 
supporting testimony, but that the weight of that testimony is entirely 
within the discretion of you members of the jury; that is, the weight that 
you give to that testimony.” 

The court charged: “It is necessary for the State ... to satisfy you 
from the evidence and beyond a reasonable doubt... (2) That at the 
time or at some time prior to the elopement the married woman was a 
chaste and pure, or innocent and virtuous woman.” 

The charge, as given, lifts part of the burden the statute placed upon 
the State. The statute says: “Provided, that the woman since her mar- 
riage has been an innocent and virtuous woman.” The charge, as given, 
permitted the State to carry the burden imposed by showing that the 
woman, at some time prior to elopement was an innocent and virtuous 
woman. Every woman is innocent and virtuous at some time. The battle 
line of the case was whether the wife, at the time of elopement (as herein- 
before defined) was an innocent and virtuous woman as contemplated by 
the first proviso in the Act. The charge as given was equivalent to strik- 
ing out this proviso. The error, therefore, was prejudicial, 

Some serious questions arise on the record with respect to the admissi- 
bility of evidence. Witnesses were permitted to testify to hearsay state- 
ments of a prejudicial nature if made in the presence of the defendant, 
regardless of whether the statements were of such character as might be 
deemed to require an answer on the part of the defendant or that his fail- 
ure to answer might lead to an inference of guilt or guilty knowledge. 
To make competent the statement of others, more must appear than the 
mere fact the statements were made in the presence of the defendant. 
With respect to the admissibility of this type of evidence, the correct rule 
is stated by former Chief Justice Stacy in the case of S. v. Wilson, 205 
N.C. 376, 171 S.E, 338, from which we quote: 

“When a statement is made, either to a person or within his hearing, 
implicating him in the commission of a crime, to which he makes no reply, 
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the natural inference is that the imputation is perhaps well founded, or 
he would have repelled it. S. v. Suggs, 89 N.C. 527. But the occasion 
must be such as to call fora reply. ‘It is not sufficien: that the statement 
was made in the presence of the defendant against whom it is sought to 
be used, even though he remained silent; but it is further necessary that 
the circumstances should have been such as to call for a denial on his part, 
and to afford him an opportunity to make it.’ 16 C.J., 659. 

“Silence alone, in the face or hearing of an accusation, is not what 
makes it evidence of probative value, but the occasion, colored by the 
conduct of the accused or some circumstance in connection with the 
charge, is what gives the statement evidentiary weight. S.v. Burton, 94 
N.C. 947; S. v. Bowman, 80 N.C. 482. ‘To make the statements of others 
evidence against one on the ground of his implied admission of their truth 
by silent acquiescence, they must be made on an occasion when a reply 
from him might be properly expected. But where the occasion is such 
that a person is not called upon or expected to speak, no statements made 
in his presence can be used against him on the ground of his presumed 
assent from his silence.’ Ashe, J., in Guy v. Manuel, 89 N.C. 83. 

“Due to the manifold temperaments of people and their varying con- 
ceptions of the fitness of things, the character of evidence we are now 
considering is so liable to misrepresentation and abuse that the authorities 
uniformly consider it as evidence to be received with great caution and, 
except under well recognized conditions, hold it to be inadmissible alto- 
gether. Hence, unless the party at the time was afforded a fair oppor- 
tunity to speak, or the statements were made under circumstances and by 
such a person as naturally called for a reply, the evidence is not admissible 
at all. S. v. Jackson, 150 N.C. 831, 65 S.E. 376. ‘The silence of the 
accused may spring from such a variety of motives, some of which may be 
consistent with innocence, that silence alone is very slight evidence of 
guilt; and, aside from the inference which may arise from the attendant 
circumstances, should be received with caution as proof of guilt.2. Under- 
hill Crim, Ev. (8rd Ed.), sec. 209. It is readily conceded that ‘mere 
shadows of confessions,’ which arise from silence in the face of accusa- 
tions, are not to be received in evidence unless they araount to admissions 
by acquiescence. 8S. v. Butler, 185 N.C. 625, 115 S.E. 889. Qu? tacet 
non utique fatetur, sed tamen verum est eum non negare, ‘He who is 
silent does not indeed confess, but vet it is true that he does not deny.’ ” 

We refrain from discussing further the exceptions to the admissibility 
of evidence on the ground that the questions presented by them may not 
arise on another trial. 

On account of the prejudicial error in the charge, the case must go back 
to the Superior Court of Johnston County for a 

New trial. 
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STATE vy. DAVID M. ROBERSON. 
(Filed 18 October, 1954.) 


. Automobiles § 18g (4)— 


While as a general rule, a person of ordinary intelligence, who has had 
an opportunity for observation, is competent to testify as to the rate of 
speed of a moving object, such as an automobile, where a motorist testifies 
he did not see the other car involved in the collision before the impact, his 
estimate of the speed of the other car is without probative value and is 
incompetent. 


2. Automobiles § 29b-— 


In this prosecution under G.S. 20-140 there was no competent opinion 
evidence that defendant’s car was traveling at excessive speed, and the 
physical facts at the scene of the collision are held insufficient, standing 
alone, to take the case to the jury on the charge of reckless driving, and 
defendant’s motion to nonsuit should have been allowed. 


3. Negligence § 23— 


Culpable negligence in the law of crimes is something more than action- 
able negligence in the law of torts. 


—_ 


4, Automobiles § 8g— 
The skidding of an automobile, without more, does not imply negligence. 


AppeaL by defendant from Curr, J., at July Term, 1954, of Wasu- 
INGTON. 

Criminal prosecution begun in Recorder’s Court of Washington 
County, and transferred to the Superior Court for trial, defendant having 
requested a jury trial, and in Superior Court a true bill of indictment was 
returned by the grand jury, charging that defendant “did drive a motor 
vehicle upon a public highway carelessly and heedlessly in willful and 
wanton disregard of the rights or safety of others or without due caution 
and circumspection and at a speed or in a manner so as to endanger or be 
likely to endanger any person or property against the form of the stat- 
ute,” ete. 

Defendant entered a plea of not guilty. 

The record discloses that this prosecution grew out of a collision which 
occurred about 7 o’clock on the morning of 25 August, 1953, between a 
Chevrolet 2/4-ton pickup truck owned and operated by one D. O. Patrick, 
heading south on Highway #64 going toward the town of Roper, N. C., 
and a Chevrolet convertible automobile owned and operated by defendant 
in an easterly direction on a road by-passing the town of Roper and paral- 
lelling Highway #64. 

The collision took place almost in the middle of the intersection. 
Patrick’s truck was “just a little bit by the middle of the intersection.” 
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It was moving from Roberson’s left. As to whether construction on the 
by-pass was being carried on, the evidence is contradictory. There were 
no stop signs at either intersection. There was a siga at one end saying 
“Road under Construction.” Other cars had been traveling the road 
while the work was going on. 

And the highway patrolman, as witness for the State, testified: “It was 
not unusual for Mr. Roberson to be on it. It was not barricaded at that 
end, but it was at the other.” 

As to skid marks: The highway patrolman testified: “The skid marks 

. were mighty short... From the time he applied his brakes, that 
was 28 feet on a dirt road . . . from the point of collision.” 

As to speed of Roberson’s car: Patrick, as witness for the State, testi- 
fied: “I never even saw the Roberson car until 1t hit me... I had not 
more than got on the highway when he struck me.” ‘Then on being asked 
the question: “Do you have an opinion satisfactory to yourself as to how 
fast Mr. Roberson was driving?’, the witness answered: ‘The wav [ 
think, around 65 miles per hour, from the way he drug his brakes and 

. .’ Thereupon, the court instructed the jury not to consider and to 
disregard that answer. But the witness continued: “Yes, I have an opin- 
ion satisfactory to myself as to how fast he was driv:ng. In my opinion 
he was driving 65 miles per hour... . He hit the truck broadsided. It 
landed on side and then on the top ... The chassis and the hood was 
torn all to pieces and the fenders and the glass brokea all to pieces. The 
truck was driven 20 feet from the time it was hit until it landed by the 
impact of the Roberson car . . . It hit the truck, picked it off the ground, 
turned it over, struck on its side and then on its top.” 

Then, again quoting the witness Patrick: “He (Roberson) was travel- 
ing faster than he should ought to... Yes, I knew I was on the left 
vight here. I went out without stopping to see if anybody was coming. 
No, I did not stop and neither did he . . . The way Mr. Roberson hit me 
and the way his tires drug on the road, I say I could tell he was going 
around 65 miles per hour. Yes, I was going forward when he hit me...” 

The highway patrolman testified: “T investigated this accident... 
The skid marks were mighty short, but the impact, as Mr. Roberson said 
that dav, was a pretty hard impact. I would say he was running about 
the speed limit. I could not say he was running over the speed limit 
which is 35 miles per hour there, but it had been a real solid blow, but 
judging from the shortness of the skid marks, I could not say definitely 
.. 2’ Then on eross-examination, the patrolman continued: “Yes, Rober- 
son was driving about 35 miles per hour and that was the speed limit at 
that point. Yes, the skid marks were short. Yes, Mr. Patrick was to 
Mr. Roberson’s left. There were no stop signs erected there at that inter- 
section. At the end of the road Mr. Roberson went in there was no barri- 
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cade, just a sign saying ‘Road under Construction.’ Yes, there were other 
cars that had been using the road while work was going on... . Yes, it 
is a pretty blind intersection there, with weeds to cut off the view.” 

Motion of defendant at end of State’s evidence for a directed verdict of 
not guilty was denied. Exception. 

Defendant, as witness for himself, testified: “I live in Williamston 
... On August 25 I was on the way to Creswell ... There were little 
patches of fog that morning. It was not a complete blackout of fog, but 
there seemed to be open holes in it, light places, then patches of fog when 
you could not see anything. I do not know whether that had .. . was the 
cause of this accident, for sure, or not... . When I got to the end of 
this by-pass here .. . Yes, the entrance in, there was not barricade up 
and there was a sign saying ‘Road under Construction.’ The tracks were 
very plain where other cars had been traveling there, so I turned and 
started through them. I do not know how fast I was going. I could not 
have been going very fast because I stopped down to where I had to 
change gears when I turned. Coming from Williamston I would have 
been on the right-hand side of the road. I had to make a left turn to 
eross the road, had to slow down and hold my hand out, to make the turn. 
I was only about 300 yards then to where we went together, so I could not 
have been driving very fast and could not have got up speed from almost 
a complete stop in that length of time. I saw Mr, Patrick before I hit 
him but it was too late to do anything about it, but I didn’t see him time 
enough to know, but he admitted on the stand that he did not see me at 
all. He did not make any attempt to stop. I was not going as fast as 60 
or 65 miles per hour. I could not have been going over 35 or 40 at the 
outside. Of course, I was not looking at the speedometer, but I could 
not have been going very fast. Mr. Patrick was on my left. No, I do not 
have an opinion exactly as to how fast Mr. Patrick was going, but I would 
say 45 miles per hour, something like that. I do not think he was exceed- 
ing the speed limit, but I believe he was running a little faster than I was. 
I struck his truck in the side and knocked it over and it stopped with the 
wheels up ... The width of the road I was on was about the same width 
as the other road; it is wider than the other road. It has the right of way 
now. Yes, at that time it was under construction and just a dirt road. 
I knew the crossroad was a paved road.” 

Defendant renewed motion at end of his evidence for judgment as of 
nonsuit. Motion denied. Exception. 

Verdict: Guilty as charged. 

Judgment: Confinement in jail and assigned to work the roads, ete. 
Suspended on condition that defendant pay into office of Clerk of Supe- 
rior Court of Washington County for the use of D. O. Patrick the sum 
of $250.00 on or before 1 October, 1954, and cost of action, that said sum 
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shall be applied by the said D. O. Patrick toward payment of any damage 
that he sustained in the collision between defendant’s car and truck of 


said D, O. Patrick. 
Defendant appealed therefrom, assigning error. 


Attorney-General McMullan, Assistant Attorney-General Bruton, and 
Gerald F, White, Member of Staff, for the State. 
LeRoy Scott for defendant, appellant, 


Wixporne, J. The determinative assignment of error on this appeal 
is based upon defendant’s exception to denial of his motion for judgment 
as of nonsuit. The exception is well taken. 

While it is a general rule of law, adopted in this State, that any person 
of ordinary intelligence, who has had an opportunity for observation, 1s 
competent to testify as to the rate of speed of a moving object, such as an 
automobile, Hicks v. Love, 201 N.C, 7738, 161 S.E. 394; Jones v. Bagwell, 
207 N.C, 378, 177 S.E. 170; Tyndall v. Hines Co., 226 N.C, 620, 39 S_E. 
2d 828; Brafford v. Cook, 232 N.C. 699, 62 S.E. 2d 327, one who did not 
see the moving object or automobile in motion is not competent to give 
an opinion as to its speed. Tyndall v. Hines Co., supra, and cases cited. 
Also Carruthers v. R. R., 282 N.C. 188, 59 S.E. 2d 782. 

Testing the evidence offered upon the trial in Superior Court as shown 
in case on appeal, by this rule, it appears that the opinion evidence as to 
speed of defendant’s automobile comes from witnesses who did not see his 
automobile before the collision. The witness Patrick swore “I never even 
saw the Roberson car until it hit me.” .And the highway patrolman came 
to the scene to investigate the collision. Hence, neither Patrick nor the 
highway patrolman was a competent witness to testify as to the speed of 
defendant’s ear, and their testimony in this respect is without probative 
value, Tyndall v. Hines, supra; Carruthers v, BR, &., supra. 

In the Carruthers case, supra, each witness offered estimates of the 
speed of defendant’s car based on the result of the impact—for which 
purpose it was held that each was not a competent witness. 

Therefore, stripping the evidence of the State of the estimates of speed 
as given by these witnesses, there remains in the State’s evidence no esti- 
mates of the speed of defendant’s automobile. And defendant in his testi- 
mony stated that he could not have been going over 35 or 40 miles per 
hour at the outside. 

Hence the question arises as to whether or not the physical facts, the 
skidding of defendant’s ear and the result of the impact upon Patrick’s 
truck, under the attendant circumstances, standing alone, are sufficient 
to take the case to the jury on the charge of reckless driving as defined 
by G.S. 20-140. We hold that the answer should be “No,” 
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This statute, G.S. 20-140, declares that “any person who drives any 
vehicle upon a highway carelessly and heedlessly in willful or wanton 
disregard of the rights or safety of others, or without due caution and cir- 
cumspection and at a speed or in a manner so as to endanger or be likely 
to endanger any person or property shall be guilty of reckless driving, 
and upon conviction shall be punished .. .” 

The language of this statute constitutes culpable negligence. And cul- 
pable negligence in the law of crimes 1s something more than actionable 
negligence in the law of torts. Indeed, in the law of torts the mere fact 
of the skidding of an automobile is not of itself such evidence of negli- 
gence in the operation of an automobile as to render the owner liable for 
an injury in consequence thereof. Skidding itself does not imply negli- 
gence. Mitchell v. Melts, 220 N.C, 793, 18 S.E. 406; Hoke v. Greyhound, 
227 N.C. 412, 42 S.E. 2d 593, 

Moreover, it is not amiss to note (1) that the case on appeal discloses 
that Patrick has sued defendant in a civil action, and (2) that consid- 
erable space was given in the trial below to matters pertaining to civil 
issues, We think the controversy belongs in the forum of the civil courts. 

Reversed. 


STATI v. NED MOORE. 
(Filed 18 October, 1954.) 


1, Searches and Seizures § 1— 


Where officers are lawfully on the premises of defendant, and defendant 
consents to a search of the premises by them, such consent dispenses with 
the necessity of a search warrant, and evidence obtained by such search 
is competent. G.S. 15-27. 


2. Same: Criminal Law § 43— 


Where defendant upon the trial objects to the admission of evidence 
obtained without a search warrant, and the court upon the voir dire finds 
upon conflicting evidence that defendant consented to the search of his 
premises by the officers without a warrant, the finding of the court, sup- 
ported by evidence, is conclusive, and the evidence obtained by the search 
is competent. 


APPEAL by defendant from fone, J., February Term, 1954, of Berrre. 
The defendant was convicted in the Recorder’s Court of Bertie County 
upon a warrant charging him (1) with having in his possession a quantity 
of nontax-paid liquor, and (2) with having in his possession a quantity 
of intoxicating lhquor for the purpose of sale. From the judgment im- 
posed he appealed to the Superior Court where he was tried de novo upon 
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the warrant. The jury returned a verdict of guilty on the first count, and 
not guilty on the second count. The court pronounced judgment and the 
defendant appeals therefrom, assigning error. 


Attorney-General McMullan, Assistant Attorney-General Love, and 
Gerald F. White, Member of Staff, for the State. 

Jones, Jones & Jones and John R, Jenkins, Jr., for defendant, appel- 
lane, 


Denny, J. It is disclosed by the State’s evidence that on 5 January, 
1954, the Sheriff of Bertie County, with one of his deputies and an agent 
of the State Bureau of Investigation, went to the home and place of busi- 
ness of the defendant, both of which are in the same building, for the 
purpose of looking for a large quantity of cigarettes, a watch, and a 
jacket, which had been stolen from Northeutt’s store in Trap, North 
Carolina, the night before. The defendant’s house is a one-story wooden 
building. The front room of the house is approximately 15 or 16 feet 
long and 12 feet wide. There was a piccolo in the room and the room was 
being used as a dance hall and for the sale of canned goods, cigarettes and 
soft drinks. There is a hall or bedroom between the front room and the 
kitchen. The officers, after informing the defendant about the theft at 
Northcutt’s store, requested permission to look around the premises of 
the defendant for the stolen goods. The defendant said, “Go ahead, it is 
not around here but you are welcome to search.” The officers did not have 
a search warrant. 

The agent of the S.B.I. also inquired whether the defendant had a 
license to sell beer. The defendant said he did not; that he did not sell 
beer. Whereupon, the agent inquired whether he had any beer in his 
refrigerator. Defendant replied that he did not but that he was weleome 
to look. 

The deputy sheriff and the agent of the 8.B.I. searched the storeroom 
or dance hall for the stolen goods and then went through an open door 
into the kitchen where they found on a table just inside the kitchen door 
a tea kettle full of nontax-paid whiskey. The Sheriff and the defendant 
were still in the storeroom. The other officers called the Sheriff. The 
defendant accompanied the Sheriff into the kitchen and got a container 
for the liquor which the officers seized. After the liquor was discovered 
in the kitchen, the defendant was asked about a key to his barn, He 
delivered the key to the barn and the officers searched it but found no 
additional liquor. The defendant at no time objected to the search of his 
premises or any part thereof. 

Tn the trial below, the defendant promptly objected and moved to strike 
the evidence with respect to the liquor found in his kitchen on the ground 
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that since the officers did not have a search warrant, G.S. 15-27 made such 
evidence incompetent. 

The pertinent part of the above statute reads as follows: “Provided, no 
facts discovered or evidence obtained without a legal search warrant in 
the course of any search, made under conditions requiring the issuance of 
a search warrant, shall be competent as evidence in the trial of any 
action.” 

The first question posed is whether a search warrant was required to 
search the premises of the defendant if he consented to the search. ‘The 
answer isno, It is generally held that the owner or oceupant of premises, 
or the one in charge thereof, may consent to a search of such premises and 
such consent will render competent evidence thus obtained. Consent to 
the search dispenses with the necessity of a search warrant altogether. 
S.v. Fowler, 172 N.C. 905, 90 S.E. 408; United States v. Williams, 295 
F. 219; Cutting v. United States, 169 F. 2d 951; Calhoun v. United 
States, 172 F, 2d 457; Tomlinson v. State, 129 Fla, 658, 176 So. 543; 
State v. Hagan, 47 Idaho 315, 274 P. 628; People v. Swift, 319 Ill. 359, 
150 N.E, 263; Shade v. State, 196 Ind. 665, 149 N.E. 348; Gray v. Com- 
monwealth, 198 Ky. 610, 249 S.W. 769; Morris v. Commonwealth, 306 
Ky. 349, 208 S.W. 2d 58; Hahn v. State, 38 Ohio 461, 176 N.E. 164; 
Dyer v. State, 61 Okla. Crim. 202, 66 P. 2d 1104; Camp v. State, 70 
Okla. Crim. 68, 104 P, 2d 572; Nagel v. State, 126 Tex. Crim, 265, 71 
S.W. 2d 285; State v. Montgomery, 94 W. Va. 153, 117 S.E. 870; 79 
C.J.8., Searches and Seizures, section 62 (a), page 816, ef seq., citing 
numerous authorities. “Where an officer is where he has a right to be and 
becomes a witness to an offense which necessitates acting as such officer, 
he may make the incidental search and seizure, but where he observes the 
offense after he has made an unlawful entry a subsequent search and 
seizure without a warrant may be illegal.” 79 C.J.S., Searches and Seiz- 
ures, section 68 (a), page 845, et seq., citing Phoenix Cereal Beverage Co., 
C.C.AN.Y., 58 F. 2d 953; Hider +. Camp, 193 Ga. 820, 18 S.E. 2d 622; 
Lee wv. State, 140 Tex. Cr. 155, 148 S.W. 2d 389; Custer v. State, 117 Tex, 
Or. 164, 36 S.W. 2d 504; State v, Hoffman, 245 Wise. 367, 14 N.W. 24 
146. See also Hart v. Commonwealth, 198 Ky. 844, 250 S.W. 108; Tray- 
lor v. State, 111 Tex. Cr. 58, 11 S.W. 2d 318; State v. Vandetta, 108 
W. Va. 277, 150 S.E. 736. 

The second question is whether the defendant consented for the officers 
to search his premises, including his kitchen. When the defendant ob- 
jected to the admission of any evidence with respect to the liquor found 
in his kitchen, on the ground that such evidence was not competent, hav- 
ing been obtained without a search warrant, a preliminary question of 
fact was raised for the determination of the trial judge. 


~T 
Or 
bo 
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The court, in the absence of the jury, heard the testimony of the State’s 
witnesses and that of the defendant as to whether the search of the de- 
fendant’s premises was made with his consent. There was a conflict in 
the testimony. However, the court found as a fact that the defendant, at 
the request of the officers, voluntarily gave them permission to search his 
premises for stolen goods and that the officers, pursuant to such consent, 
proceeded to make a search of the defendant’s premises in the course of 
which they discovered a tea kettle full of nontax-paid whiskey. 

Upon the foregoing findings of fact the court held that the testimony 
offered by the State, with respect to the discovery of the nontax-paid 
whiskey, was competent and overruled the objection of the defendant to 
its admission and his motion to strike such evidence, 

The ruling of a trial judge on a voir dire, as to the competency or in- 
competency of evidence, will not be disturbed if supported by any compe- 
tent evidence. S. v. Rogers, 233 N.C. 390, 64 S.E. 2d 572, 28 A.L.R. 2d 
1104; 8S. v. Manning, 221 N.C. 70, 18 S.E. 2d 821; S. v. Fain, 216 N.C. 
157, 4S.E. 2d 319; 8. v. Moore, 210 N.C. 686, 188 S.F. 421; 9. v. White- 
ner, 191 N.C. 659, 182 S.E. 603; S. v. Andrew, 61 N.C. 205. Just as 
the voluntariness of a confession is the test of admissibility, S. v. Letteral, 
927 N.C. 527, 48 S.E. 2d 84, so is the consent of the owner or person in 
charge of one’s home or premises essential to a valid search thereof with- 
out a search warrant. 

The defendant’s exceptions present no prejudicial error, and in the 
trial below we find 

No error, 


Cc. L. MOODY v. WILLIAM ZIMMERMAN. 


(Filed 13 October, 1954. ) 
Automobiles § 18h (3)— 


Defendant’s disabled automobile was standing obliquely on his right of 
the highway with its left rear bumper some distance over the center line. 
Plaintift’s own testimony was to the effect that he observed defendant’s car 
some 500 feet ahead of him on the highway, with its headlights shining, but 
that he drove on and collided with the left side of the car, notwithstanding 
his wife was telling him that the car was over on his side of the road, and 
although he had room to pass on the shoulder to his right, or could have 
stopped at any point along the highway before hitting the car. Held: 
Plaintiff’s own testimony discloses contributory negligence barring recoy- 
ery as a matter of law. 


Apprat by defendant from Bone, J., at March Civil Term, 1954, of 
VANCE, 
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Civil action in tort arising out of a collision of two motor vehicles, one 
of which was standing disabled on the highway. 

The collision occurred at about 9:30 o’clock p.m., 4 July, 1951, on 
State Highway No. 158 about two miles east of Roxboro. The defendant, 
who operated a garage, was road-testing a 1949 Ford automobile he had 
repaired. He had just turned around at a side road near the bottom of a 
hill and had started back up the hill when the motor failed and the car 
stopped in its right-hand traffic lane. The defendant, in an attempt to get 
off the highway by letting the car roll back downhill to the side road, let 
the car roll backward about a car length, where it was stopped on the 
traveled portion of the highway as the plaintiff, driving his Chevrolet 
automobile, came over the crest of the hill and proceeded on down and 
collided with the disabled car. The plaintiff was not injured, but his car 
was damaged. 

The plaintiff testified in pertinent part: “. .. after I reached the 
erest of the hill I saw the headlights of a car approximately 500 feet 
ahead of me; .. . I dimmed my lights and started on down the hill... . 
the lights on the other car did not change so I dimmed my lights again and 
began to slow down. I proceeded on down the hill and still the lights on 
the other car did not dim, and I figured that the other automobile was too 
close over to me, and about 100 feet before I got to the car I dropped on to 
the shoulder of the road with my right-hand wheels and continued to slow 
down and give the other car room to pass. When I got down to where 
the beam of the headlights went out of my eyes I saw the car operated 
by the defendant Zimmerman was definitely on my side of the road. Q. 
Up to that time had the beam of the headlights been in your eyes? A. 
Yes. Then I applied my brakes and attempted to stop, and passed the 
front end of the car, and my left front fender struck the edge of the cowl 
and threw me off the hill and turned me over; . . . I flickered my lights 
several times in an effort to get the other man to dim his lights which he 
did not do, and I was slowing my car down all the time during the process. 

. After the collision my wife crawled out of the car first and just as 
she got out Mr. Zimmerman ... came down the bank and... asked 
her if she was hurt. . . . he said, ‘Lady, I am just as sorry ag I can be, 
it was all my fault.’ .. .” On eross-examination the plaintiff stated that 
he had traveled this highway for years and was familiar with it; that he 
did not see Preston Stanfield, a companion of the defendant, standing in 
front of the disabled car signaling; that he did not see the headlights on 
the disabled car “going up and down”; that he did not drive down the 
hill astraddle the white center line. The cross-examination of the plain- 
tiff terminated with these admissions: “Q. Mr. Moody, could you have 
stopped your car at any point on the road from where you came over the 
hill to where you hit the car? A. Sure. Q. Were your brakes in good 
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condition? A. Yes. Q. You made no endeavor to stop it? A. No.” 
Redirect-examination: “T did not come to a stop because I was trying to 
get far enough to the right to get by without hitting the defendant’s car.” 

Mrs. C, L. Moody testified in pertinent part: “. . . when we passed the 
beam of the lights we saw the other car was so far over we did not have 
room to get by and he mashed on the brakes and hit the front door of the 
defendant’s car and went down the bank and turned over... . Mr. 
Moody was traveling about 40 miles an hour when he came over the crest 
of the hill. . . .” Cross-examination: “. . . I told him (the plaintiff) to 
look out; that he (the defendant) was over on our side.” Redirect exam- 
ination: “I told him this when we were coming down the hill and he was 
touching his brakes and he was commencing to get cver on the shoulder 
of the road,” 

Clarence Moody testified that he went to the scene of this wreck. He 
said: “. . . The Zimmerman car was damaged just in the front of the 
front door on the left side. I did not notice any dent from the door on 
back. His damage was all on the side of the ear.” 

The defendant offered evidence in summary as follows: that the high- 
way was paved with black top material about 18 feet wide, with a six-foot 
shoulder on the plaintiff’s side and with a white center line all the way 
up the hill; that the highway was straight from where the plaintiff came 
over the hill to where the collision occurred; that the defendant’s car was 
standing still when the plaintiff’s headlights came over the hillerest; that 
the disabled car was on its right-hand side of the highway “with just a 
part of the rear bumper over the center line 5 or 6 inches.” In rolling 
back the car length it had stopped in that position, at an angle across the 
highway “with lights shining toward the bank.” As the plaintiff's car 
approached, the defendant kept blinking his headlights “up and down,” 
and one of his companions was out in front of the car “waving his hands” 
in the beams of the headlights; that the plaintiff came down the hill 
astraddle the center line, and immediately before the impact swerved to 
his right and then “hung into the middle” of the disabled car, striking it 
on the left side at the cowl, near the front door. 

Patrolman Hudgins, who investigated the wreck, testified in part: 
“. . My report shows that Mr. Zimmerman’s car was parked diagonally 
across the highway. . . . the shoulder of the road at the point of impact 
on. Mr. Moody’s side was wide enough for a car to park. I parked my car 
there without being on the hard surface road... . Jf Mr, Zimmerman’s 
left rear wheel was setting on the white line that would have left nine 
feet to his left of the hard surfaced part of the highway available to the 
traveling public clear. Including the shoulder that was six feet wide 
there would have been a clearance of 15 feet from the center of the road 
including the shoulder in the direction that Mr. Moody was traveling.” 
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Issues of negligence, contributory negligence, and damages were sub- 
mitted to the jury and answered in favor of the plaintiff. 

From judgment on the verdict awarding the plaintiff $700 in damages, 
the defendant appealed, assigning as error the refusal of the trial court to 
allow his motion for judgment as of nonsuit made in apt time. 


Blackburn & Blackburn and Gholson & Gholson for plaintiff, appellee, 
jfeluin H, Burke for defendant, appellant. 


Jounson, J. Here it appears from the plaintiff’s own evidence that 
after he observed the disabled car some 500 feet ahead of him in the main 
traveled portion of the highway, with headlights shining and with no 
other obstruction in the highway, he drove on, with his wife telling him 
the disabled car was on his side of the road, and collided with the side of 
it, when admittedly he could have stopped his car at any point along the 
highway before hitting the other car. It is manifest, as the only reason- 
able inference deducible from the plaintiff’s evidence, that he failed to 
exercise due care for his own safety and that such failure to exercise due 
care contributed to, and was a proximate cause of, his damage. This 
defeats recovery. The case is controlled by the principles explained and 
applied in Morris v. Transport Co., 235 N.C. 568, 70 S.E, 2d 845, and 
cases there cited. 

The judgment below is 

Reversed. 


CHARLES M. BRITT COMPANY, INC., a NortTH CaRoLINa CORPORATION, AND 
CHARLES M. BRITT, INpivipvaLLy, v. BAREFOOT & TATUM DRUGS, 
INC., 4 NORTH CAROLINA CORPORATION, 


(Filed 18 October, 1954. ) 


1. Appeal and Error § 8— 


The theory of trial as fixed by the stipulations of the parties will be 
followed on appeal. 


2. Bills and Notes § 194%— 


This action was instituted by plaintiffs to recover for checks belonging 
to them which defendant cashed for the bookkeeper of the corporate plain- 
tiff after the bookkeeper had forged endorsements of the payees. Held: 
Defendant’s allegation that plaintiffs entrusted the checks to the book- 
keeper, without more, fails to charge negligence on the part of plaintiffs 
proximately contributing to the cashing of the checks by defendant. 


3. Same— 


This action was instituted by plaintiffs to recover for checks belonging 
to them which defendant cashed for the bookkeeper of the corporate plain- 


756 IN THE SUPREME COURT. [240 
Brirt Co. v. Druas, Inc. 


tiff after the bookkeeper had forged endorsements of the payees. Held: 
Allegations that the bookkeeper had forged numerous other checks is in- 
sufficient to charge negligence on the part of plaintiffs when it is not 
alleged whether these other forgeries were committed before or after those 
sued on, wherein plaintiffs were negligent in supervising the bookkeeper, 
or that there was any causal connection between failure to detect the other 
forgeries and the losses sued on. Nor would testimony of the plaintiffs’ 
witnesses, mainly that adduced on cross-examination, be sufficient to estab- 
lish negligence in this respect on the part of plaintiffs. 


ApprKaL by plaintiffs from Dan A. Moore, J., and a jury, at July Term, 
1954, of BuNcoMBE. 

Civil action to recover for certain checks belonging to the corporate 
plaintiff, obtained by the defendant and collected by it on forged endorse- 
ments. 

The plaintiffs alleged and offered evidence tending to show that the 
corporate plaintiff operates a grocery brokerage business in the City of 
Asheville; that between 3 August, 1951, and 16 October, 1951, eleven 
customer checks totaling $570.54 belonging to the corporate plaintiff, 
some payable to its order, others to the order of the individual plaintiff, 
but all the property of the corporate plaintiff, were wrongfully appropri- 
ated by its bookkeeper, one Phillip W. Bennett, who forged the signature 
of the named payees and presented each check to the defendant, who 
accepted them and paid over the face amount of each to Bennett, who in 
turn appropriated the proceeds to his own use. 

Thereafter the checks were endorsed by the defendant and deposited in 
one of its depository banks in Asheville, following which the checks 
“promptly cleared” through banking channels and the defendant received 
and retained cash or credit for the full, face amount of the checks. 

The defendant by way of affirmative defense attempted to allege negli- 
gence on the part of the plaintiffs in bar of recovery. 

The case was submitted to the jury on these issues: 

“1, Were the endorsements on the checks which were introduced in 
evidence forged by Phillip W. Bennett, as alleged in the complaint? 

“9, Were the checks cashed by the defendant fo» Phillip W.’ Bennett 
and credit or cash received thereon from the bank by the defendant, as 
alleged in the complaint? 

“3, Did the negligence of the plaintiffs proximately contribute to the 
cashing of the checks, as alleged in the answer? 

“4. What amount, if any, is the defendant indeb:ed to the plaintiffs ?” 

By stipulation of the parties it was agreed that the answer to the first 
and second issues would be “Yes,” and that if the jury should answer the 
third issue “No,” the fourth issue should be answered by consent “$570.54, 
with interest from November 19, 1951.” 
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Each of the first three issues was answered “Yes” and the fourth 
“Nothing.” 


From judgment entered on the verdict, the plaintiffs appealed, assign- 
ing errors, 


Lee & Marler for plaintiffs, appellants. 
George Pennell for defendant, appellee. 


Jonunson, J. The stipulations of the parties charted the course of 
the trial and established the alleged acts of forgery so as to entitle the 
corporate plaintiff to recover the face amount of the forged checks (50 
Am. Jur., Stipulations, Sec. 9; 7 Am. Jur., Banks, Sec, 697; Annotations: 
31 A.L.R. 1068, 67 A.L.R. 1535), unless the right of recovery was de- 
feated by the defendant’s plea in bar based on negligence of the plaintiffs. 
The plea in bar was submitted to the jury under the third issue. It was 
resolved against the plaintiffs. Necessarily, then, since the appeal follows 
the theory of the trial as fixed by the stipulations (Thrift Corp. v. Guth- 
rie 227 N.C. 481, 42 S.E. 2d 601; Lyda v. Marion, 239 N.C, 265, 79 S.E. 
9d 726), we are concerned here only with the rulings below which relate 
to the defendant’s plea in bar, 

The validity of this plea was challenged by the plaintiffs at every 
crucial procedural stage of the proceedings below—first by demurrer ore 
tenus, next by objection and exception to the submission of the third 
issue, and finally by motion for directed verdict on the issue. The plain- 
tiffs thus challenged (1) the sufficiency of the defendant’s further answer 
to state a valid defense or plea in bar, and (2) the legal sufficiency of 
the evidence to support a verdict in fayor of the defendant. 

In gist, the defendant alleges: (1) that the plaintiffs were negligent in 
reposing confidence in bookkeeper Bennett by entrusting to him the hand- 
ling of checks, and (2) that over a long period of time Bennett not only 
forged the checks here sued on but numerous others running into thou- 
sands of dollars, and that the plaintiffs should have discovered “these acts 
and omissions,” and that their failure to do so was negligence barring 
recovery. 

The allegation that the plaintiffs entrusted the company’s checks to 
bookkeeper Bennett, without further averment, falls short of charging 
negligence. California Stucco Co. v. Marine Nat, Bank, 148 Wash. 341, 
968 P. 891, 67 A.L.R. 1531. See also Annotations: 31 A.L.R, 1068 and 
67 A.L.R, 1535; Shives v. Sample, 288 N.C, 724, 79 S.E. 2d 1938. 

Next, as to the allegation that Bennett forged numerous other checks, 
it is nowhere alleged (1) whether these acts were committed before or 
after those here complained of, (2) wherein the plaintiffs were negligent 
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in supervising Bennett, or (8) that there was any causal connection 
between a failure to detect the other forgeries and the losses here sued on. 

It necessarily follows that the challenged pleading fails to state facts 
sufficient to constitute a defense. The plaintiffs’ cemurrer ore tenus 
should have been sustained. The court below erred in overruling it. 

In this view of the case we do not reach for decision the question of 
the sufficiency of the evidence to support the verdict in favor of the de- 
fendant on the third issue. Suffice it to say the defendant offered no 
evidence in support of the plea. It rested its defense upon the testimony 
of the plaintiffs’ witnesses—mainly that adduced on cross-examination. 
This was wholly insufficient to establish negligence in bar of recovery. 

The judgment below will be vacated, the verdict on the third and fourth 
isstles set aside, and the cause remanded to the court below for further 
proceedings in conformity to law and the decision here reached. 

Error and remanded. 


MRS. MARY E. STRICKLAND, GEORGE STRICKLAND anp Wirt, LEE 
STRICKLAND; HERMAN STRICKLAND anpb Wire, LILLIAN STRICK- 
LAND; GARLAND STRICKLAND anp Wire, FLORA STRICKLAND; 
MAJOR STRICKLAND anp Wirr, LUCILLE STRICKLAND; BESSIE 
STRICKLAND (UNMARRIED); CALLIE STRICKLAND (UNMARRIED) ; 
MARY S. REGISTER axp Huspanp, B. R. REGISTER; EFFIE S. 
ADAMS anp Htvsspanp, BRAXTON ADAMS; ESSIE S. HOWELL anp 
HusBanp, B,. D. HOWELL; MAYBELLE 8S. PRICE anp Huspanp, SIMP- 
SON PRICE; KATTIE 8S. CREECH anp Huspannp, ROBERT CREECH, 
vy. LIZZIE KORNEGAY anp LAMONT KORNEGAY. 


(Filed 13 October, 1954.) 
1. Judges § 2b— 

Where a cause comes on to be heard at a term of court presided over by 
an emergency judge duly commissioned, and the parties agree that the 
court should find the facts and render judgment ther2on out of term and 
out of the county, judgment so rendered is within the jurisdiction of the 
emergency judge, since the judge, having acquired jurisdiction in term, 
had power to sign the judgment out of term and out of the county by 
consent of the parties. 


2. Boundaries § 6— 


The statutory direction that processioning proceedings be brought orig- 
inally before the clerk is not jurisdictional, and the parties may agree that 
the cause be heard and determined in the first instance by the presiding 


judge. 


3. Appeal and Error § 29— 
Exceptions not brought forward and discussed in the brief are deemed 
abandoned. 
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AppeaL by defendants from C'rady, Emergency Judge, at March Term, 
1954, of Wayne. 

Processioning proceeding under G.S. 38-1 ef seg., to locate disputed 
boundaries between adjoining property owners, heard below on waiver of 
jury trial by the presiding Judge, who found facts and entered judgment 
substantially in accord with the plaintiffs’ contentions. 

From the judgment so entered, the defendants appeal, 


J. Faison Thomson & Son and George R. Britt for plaintiffs, appellees. 
Jones, Reed &} Griffin for defendants, appellants, 


Joungson, J. This cause was heard during the second week of the 
Wayne term of court which convened 1 March, 1954. By stipulation of 
the parties, it was agreed “that the presiding Judge might sit without a 
jury, hear the evidence, find the facts and enter judgment thereon, out of 
term and out of the county, to have the same effect as if entered during 
the term.” Thereupon Judge Grady proceeded to hear the evidence 
offered by each side. It consisted of the testimony of eighteen witnesses 
and various documents. At the conclusion of the trial Judge Grady 
returned to his home at Pine Crest on the Neuse, in Craven County, 
where on 12 March, during the week of the trial, he prepared and signed 
the judgment. 

The defendants, represented in this Court by counsel who did not 
appear below, now contend, notwithstanding their agreement that Judge 
Grady might enter judgment out of term and out of the county, that he 
was without jurisdictional power to so enter judgment. The defendants 
cite and rely upon the provisions of Chapter 88, Session Laws of 1951, 
now codified as G.S. 7-52, which defines and fixes the jurisdiction of 
emergency judges as follows: 

“Emergency superior court judges are hereby vested with the same 
power and authority in all matters whatsoever, in the courts in which 
they are assigned to hold, that regular judges holding the same courts 
would have. An emergency judge duly assigned to hold the courts of a 
county or judicial district shall have the same powers in the district in 
open court and in chambers as the resident judge or any judge regularly 
assigned to hold the courts of the district would have, which jurisdiction 
in chambers shall extend until the term is adjourned or the term expires 
by operation of law, whichever is later.” (Italics added.) 

The defendants, relying on the language of the statute italicized above, 
eontend that Judge Grady’s jurisdiction ended with the adjournment or 
termination of the term of court which he was assigned to hold. The 
contention is untenable. True, under the language of the statute the “in 
chambers” jurisdiction of an emergency judge extends only until the 
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adjournment or termination of the term of court he is assigned to hold, 
but the statute places no such limitation on the “in term” jurisdiction of 
an emergency judge. In the case at hand Judge Grady acquired juris- 
diction in term time. Having so acquired jurisdiction, he, by consent, 
had full power to sign the judgment out of term and out of the county. 
Shepard v. Leonard, 223 N.C. 110, 25 S.E. 2d 445; Edmundson v. Ed- 
mundson, 222 N.C, 181, 22 S.E. 2d 576. 

Next, the defendants contend that this being a processioning proceed- 
ing brought under G.S. 38-1 eé seqg., the clerk of the Superior Court had 
exclusive original jurisdiction, and that Judge Grady was without juris- 
diction to hear the cause in the first instance. This contention likewise 
is untenable. True, the statute directs that a proceeding of this kind be 
heard first by the clerk. But the direction is not jurisdictional. We have 
so held. Lance v, Cogdill, 236 N.C. 134, 71 S.E. 2d 918. See also Woody 
v. Barnelt, 285 N.C, 78, 68 S.E, 2d 810. The stipulation by which the 
parties agreed to by-pass the clerk and have the case heard and determined 
in the first instance by the presiding Judge will be upheld. 

No merit has been made to appear in any of the defendants’ remaining 
exceptions. We treat most of them as abandoned for failure of counsel 
to bring them forward in their brief. Rule 28, Rules of Practice in the 
Supreme Court, 221 N.C. 562, et seg.; Dillingham v. Kligerman, 235 
N.C, 298, 69 S.E. 2d 500. 

The findings of fact below support the judgment. [t will be upheld, 

Affirmed. 


EDGEWOOD KNOLL APARTMENTS, INC., v. M. P. BRASWELL, SR., ano 
M. P. BRASWELL, JR., Dotnc Business as M. P. BRASWELL & SON, 
AND UNITED STATES CASUALTY COMPANY, a CorporaTION. 


(Filed 13 October, 1954.) 


Principal and Surety § 6— 


The surety on a contractor’s bond is not entitled to a credit for the sum 
required to be retained by the owner during the progress of the work when 
it appears from the surety’s own pleadings and evidence that final payment 
to the contractor, including the pereentage retained, had been made under 
the contract and that the claim arose after final acceptance of the work 
and related to defects which were undiscoverable when the work was ap- 
proved by the FHA inspector, and which under the terms of the contract 
were not waived by final acceptance and payment for the work in full. 


Petition to this Court by defendant, United States Casualty Company, 
a corporation, appellant, to rehear this case, reportec. in 239 N.C. 560, 
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80 S.E. 2d 653, allowed on one question only, to wit: “Is defendant 
Surety Company entitled to credit in the amount of the sum retained by 
plaintiff during the progress of the work as provided by the contract and 
later paid to Braswell Bros. ?” 

The facts shown in the record on appeal are sufficiently stated in the 
opinion to which the petition to rehear relates. 


Harkins, Van Winkle, Walton & Buck for plaintiff, appellee. 
Meekins, Packer & Roberts for defendant, petitioner. 


Winporxe, J. In the closing paragraph of the opinion in the case 
reported as above set forth it is stated: “The appellant, Casualty Com- 
pany, brings forward in its brief assignments of error based upon excep- 
tions relating . . . to the refusal to submit issues tendered, . . . to the 
failure of the court to charge as requested, to denial of motion to allow 
this appellant credit for last payment of $7,960.00 made by plaintiff to 
defendant 19 December, 1950 . . . All these have been duly considered, 
and express treatment of each serves only to unduly extend this opinion, 
since no prejudicial error in them is made to appear.” And, after due 
consideration of arguments advanced and authorities cited in brief of 
petitioner, appellant Casualty Company, the conclusion there reached 
is held to be correct, 

At the threshold, it is seen that the United States Casualty Company, 
answering the complaint of plaintiff, makes no reference to any retained 
percentage, or to matter of over-payment to the contractor. Indeed, the 
only affirmative defense pleaded by it, in its further answer and defense, 
is that, under the provisions of paragraph two of the conditions of the 
bond, this action is barred for that it was not instituted within the time 
limit. And in this connection, it averred “that although the aforemen- 
tioned contract between the plaintiff and the defendants... Braswell 

. specified no date for the completion of such contract, said contract 
was in fact completed on or about 15 August, 1950, and the work there- 
under approved by the Federal Housing Administration and accepted by 
the plaintiff on or about said date.” This was the theory of the defense 
upon the trial in Superior Court, And upon such trial all the evidence 
tended to show, and appellant, Casualty Company, in original brief filed 
on the appeal to this Court, states, that on 19 December, 1950, final pay- 
ment was made by the plaintiff to the defendants, 

It is now pointed out that paragraph 4 of the contract provides that 
“the balance of the contract price shall be paid when apartment project 
has been completed and approved and final disbursement made under 
FHA loan.” The date when this was done was 19 December, 1950. 
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Furthermore, this action grows out of a condition that came to light 
several months after it was thought that the project had been completed. 
Under the specification for plastering it was stipulated that, if desired, 
vermiculite might be used as aggregate in lieu of sand for the base coat 
of plaster in all spaces except baths. And when the plastering in all the 
bathrooms began to fall, it was ascertained that vermiculite had been 
substituted for sand. This violation was not known to the plaintiff, nor 
was it known to the FHA inspector at the time he approved the project as 
complete. And the recovery of the consequent damage is the gravyamen 
of the present action. 

In this respect, the contract provides that: Braswell “guarantees... 
that the lathing and plastering shall be installed in a thorough manner 

. and shall be approved by the FH.\ project inspector; and shall be 
responsible for defects which develop due to faulty workmanship during 
the period of one year from date of final acceptance of the work at no 
charge to the party of the first part (the owner). Final acceptance and 
payment in full for such work will not waive any of this guarantee.” 
Hence the matter of balance of contract price had no connection with 
this case. 

Therefore, in the light of these observations, the conclusion reached in 
the opinion as reported in 239 N.C. 560 in respect to the question here 
involved, is held to be correct. The petition to rehear is denied, 

Petition denied—-Appeal dismissed. 


C. R. SCOTTEN v. WILLIAM LANGLEY anv V. M. DORSETT, TRrabIne as 
D& L DRIVE-IN AND CITY TAXI. 


(Filed 18 October, 1954.) 


AppEAL by plaintiff from Hubbard, Special Judge, August 1954 Term 
of CHATHAM, 

Civil action to recover damages for personal injuries from both defend- 
ants on the alleged grounds that plaintiff’s injuries were caused by the 
alleged actionable negligence of the defendant William Langley in the 
operation of an automobile, and from the defendant V. M. Dorsett upon 
the alleged ground that the defendants were engaged in the business of 
operating a place of business known as the D & L Drive-In and a taxi 
service to the general public in the Town of Siler City, known as City 
Taxi, and that the defendant Langley, while operating one of the taxis of 
Dorsett and Langley, struck the plaintiff with the taxi injuring him. 
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At the close of plaintiff’s evidence, the defendant V. M. Dorsett moved 
for judgment of nonsuit, which the court allowed, and the plaintiff ex- 
cepted. 

Appropriate issues were submitted to the jury as to the defendant 
William Langley, and were answered in favor of the plaintiff—the issue 
of damages being answered $28,000.00. Judgment was entered in accord 
with the verdict. 

The plaintiff alone appeals. His sole assignment of error is that the 
lower court erred in signing judgment of nonsuit as to his cause of action 
against the defendant V. M. Dorsett. 


Seawell & Wilson 
By: H, F. Seawell, Jr., for Plaintiff, Appellant. 
Claude Bittle for Defendant, Appellee. 


Per Curtam. We have carefully studied the evidence in the Record, 
considering it in the light most favorable to the plaintiff, and giving him 
the benefit of every inference which the evidence fairly supports. A 
serious question arises as to whether the plaintiff has alleged a partner- 
ship between the defendants. Conceding, but not deciding that he has, we 
are of opinion, and so hold, that the evidence totally fails to make out 
a case to be submitted to the jury as against the defendant V. M. Dorsett. 
The ruling of the lower court nonsuiting plaintiff’s cause of action against 
V. M. Dorsett was correct, and is 

Affirmed. 


JOHN FRANKLIN BUTTS, JR., Mixor, by His NExt Frienp, JOHN 
FRANKLIN BUTTS, v. JOHN L. HART. 


(Filed 18 October, 1954. ) 


Appeal by defendant from Grady, Emergency Judge, and a jury, at 
June Term, 1954, of Wayne, No error, 

Civil action in tort to recover for personal injuries, due to the alleged 
negligence of the defendant. Issues of negligence and damages were 
answered by the jury in favor of the plaintiff, and from judgment on the 
verdict, the defendant appealed, assigning errors. 


J. Faison Thomson & Son and NV. W. Outlaw for plaintiff, appellee, 
Paul D, Edmundson for defendant, appellant, 
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Per Curtam. Upon the argument in this Court counsel for the de- 
fendant with commendable frankness conceded, and correctly so, that the 
record does not disclose reversible or prejudicial error. Therefore the 
verdict and judgment below will be upheld. 

No error, 


MRS. COLLIE D. BELCH, A. T. BELCH, JR., ann PERRY HUGHES, Trwts- 
TEES; AND MRS. COLLIE D. BELCH, A. T. BELCH, JR., ELIZABETH B. 
HUGHES, ARLINE B. MORRIS, CAROL BELCH, DOROTHY BELCH, 
DONALD BELCH, ann LEWIS E. BELCH, Inpivipuatiy, v. L. D. PERRY 
AND J, A. PRITCHETT, TrRUusTFE. 


(Filed 20 October, 1954.) 
1. Pleadings § 15— 


The office of demurrer is to test the sufficiency of a pleading, admitting, 
for the purpose, the truth of the allegations of fact contained therein, and 
ordinarily relevant inferences of fact necessarily deducible therefrom. 


2. Pleadings § 3a— 


A complaint must contain a plain and concise statement of the facts 
constituting the cause of action. G.S. 1-122. 


3. Pleadings § 2— 


Plaintiff may unite in the complaint causes of action, legal or equitable, 
or both, which arise out of the same transaction, or transactions connected 
with the same subject of action. G.S. 1-128. 


4, Pleadings § 156— 


Upon demurrer, a pleading must be construed with a view to substantial 
justice between the parties, giving the pleader every reasonable intendment 
and presumption therefrom, and a pleading must be fatally defective before 
it may be rejected as insufficient. G.S. 1-151. 


5. Fraud § 9—Alegations held insufficient to state cause of action for 
fraud in sale of interest in partnership. 


Allegations to the effect that defendant had been in active and exclusive 
control of the books and records of a certain partnership, and that the 
other partner during his lifetime, and plaintiff trustees after his death, 
relied upon defendant’s statements as the basis of settlements, and that 
plaintiffs thereafter purchased defendant’s interest in the partnership, with 
further averment that an accounting would disclose that defendant owed 
Plaintiffs a large sum of money, is held insufficient to state a cause of 
action against defendant for fraud in the sale of his interest in the partner- 
ship, it not being alleged that plaintiffs were induced to purchase the 
assets in reliance on any representation made to them by defendant. 


6, Partnership § 7— 


An action against one partner upon allegations that the partnership was 
indebted to plaintiffs in a large amount in connection with sale by plain- 
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tiffs of their interest in the partnership, cannot be maintained when the 
other partner is not made a party. 


7. Pleadings § 19b— 


A cause of action against defendant for breach of an alleged agreement 
by him that he would not engage in business in competition with plaintiffs 
after he had sold his interest in a partnership to plaintiffs, is improperly 
joined with a cause of action by plaintiffs for defendant’s fraud in induc- 
ing them to purchase his interest in the partnership, and a cause of action 
by plaintiff trustees for an accounting of the partnership business, and to 
recover from another partnership funds alleged to be due by reason of 
plaintiffs’ sale of the assets of such other partnership. 


AppeaL by plaintiffs from Bone, J., at May Term, 1954, of Brertir. 

Civil action for an accounting between parties hereto, for restraining 
L. D. Perry from foreclosure of certain deed of trust, and from negotia- 
tion by him of evidences of indebtedness, for recovery by plaintiffs of 
damages for breach of contract by L, D. Perry, for recovery by them of 
L. D. Perry of such amounts as may be due them upon an accounting, ete., 
heard upon demurrer by defendants to complaint of plaintiffs. 

Plaintiffs in their complaint make these allegations: 

“First: That... the plaintiff Trustees are such under the last will 
and testament of the late A. T. Belch, who died in 1945... 

“Sreconp: That for many vears prior to his death, the said A. T. Belch 
and the defendant L. D. Perry were partners trading under the name of 
Perry-Belch Fish Company, with their principal place of business at 
Colerain, in said county, each owning an equal interest in said business. 
That for many years prior to his death the said A. T. Belch was likewise 
a partner with the said L, D. Perry and one Leo Wynn in a similar busi- 
ness, operating under the name of Chowan Packing Company, its prin- 
cipal place of business likewise being at Colerain, said Belch and Perry 
having each owned a one-fourth interest, and the said Leo Wynn the 
other one-half in said business. 

“Trirp: That during the entire time that said A. T, Belch was a part- 
ner in said Perry-Belch Fish Company the defendant L. D. Perry was in 
the active and exclusive charge of the books and records of said partner- 
ship. and, as plaintiffs are informed, believe and allege, all purported 
settlements as between the partners were made on the basis of statements 
rendered either orally or in writing by the said Perry to the said Belch, 
the said Belch having had great confidence in and reliance upon the said 
L. D. Perry. That since the death of the said Beleh, and until on or 
about February 27, 1953, the said Belch interest in said partnership were 
represented by the plaintiff trustees, and during said period of time the 
situation as between them and the said Perry was the same as it had 


766 IN THE SUPREME COURT. [ 240 


BELCH v. PERRY. 


obtained between the said Perry and A. T. Belch, and, as heretofore set 
out in this section of the complaint, said Trustees, because of their lack 
of knowledge of the affairs of said business, having had to rely upon the 
defendant Perry, even to a greater extent than had the said A. T. Belch. 
That the said A. T. Belch for a substantial time prior to his death had 
been an invalid, confined to his home, and unable to attend actively to 
any of the partnership business. 

“FourtH: That on or about the 27th day of February, 1953, the plain- 
tiff trustees purchased the interest of the said L. D. Perry in said Perry- 
Belch Fish Company, other than accounts receivable, for the agreed price 
of $30,000.00, having paid $10,000.00 in cash, and having executed a note 
or notes to the said Perry in the amount of $20,009.00, payable in two 
annual installments of $10,000.00 each, the first of which was due and 
payable on January 1, 1954. That said note or notes were secured by a 
deed of trust on all of the properties of the said Perry-Belch Fish Com- 
pany, other than accounts receivable, the defendant J. A. Pritchett being 
the trustee in said instrument, 

“FirtH: That since said sale and purchase, the books of said partner- 
ship business have for the first time come into the possession of the plain- 
tiffs; and the plaintiffs are informed, believe and allege that upon a true 
accounting of the dealings between said L. D. Perry, on the one hand, and 
the said A. T. Belch and the plaintiffs, on the other hand, the said L. D. 
Perry is indebted to the plaintiffs in some large amount, and in an amount 
sufficient to pay and discharge the aforesaid indebtec.ness secured by said 
deed of trust. That the exact amount owing by the said L. D. Perry to 
the plaintiffs cannot be determined except upon a verified audit of said 
partnership business from its inception, and such an audit is respectfully 
requested and demanded by the plaintiffs as a part of their asserted cause 
of action, 

“Sixtu: That the aforesaid accounts receivable are in the approximate 
amount of $20,000.00; that, as plaintiffs are informed, believe and allege, 
a complete accounting between plaintiffs and the said L. D. Perry of 
necessity includes said accounts, and that the plaintiffs are entitled to 
have the same collected by a collector or a receiver to be appointed by the 
court, and the proceeds impounded pending a final determination of said 
accounting. 

“SreventH: That about one year ago the said A. T. Belch Estate bar- 
gained with the said Leo Wynn to sell to him for $2,500.00 its one-fourth 
interest in said Chowan Packing Company, exclusive of accounts receiv- 
able. That prior to the sale by L. D. Perry of his aforesaid interest in 
the Perry-Belch Fish Company, he had represented to the plaintiffs that 
he would not thereafter engage in the fish business in competition with 
plaintiffs. That the representatives of the said A. T. Belch Estate were 
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advised that the said L. D. Perry was advancing for Leo Wynn the afore- 
said purchase price of $2,500.00, and that because thereof the instrument 
of sale of said estate in the Chowan Packing Company was to be made 
and was made in the name of L, D. Perry, rather than Leo Wynn. That 
upon the consummation of the said sale, and in breach of his said repre- 
sentations to the plaintiff, the defendant L. D. Perry immediately became 
active in the fish business of Chowan Packing Company. That in addi- 
tion thereto he has wrongfully and unlawfully and in breach of his repre- 
sentations to the plaintiff, organized a new fish business under the name 
of Perry-Wynn Fish Company, and has erected a large plant now being 
operated by said last named Company, all in competition with these 
plaintiffs and their said business, and all to their great injury and damage 
in the sum of $10,000.00, or some other large sum. 

“EiegHtH: That as a part of the accounting to which plaintiffs are 
entitled, and between them and defendant L. D. Perry, they are entitled 
to a further credit by virtue of the fact that the said Chowan Packing 
Company owes to the plaintiffs, t/a Perry-Belch Fish Company, the sum 
of $4,000.00, or some other large sum, 

“NixtH: That the defendant L. D. Perry has wrongfully and unlaw- 
fully called upon the defendant Trustee to advertise and sell the proper- 
ties described and conveyed in the aforesaid deed of trust from plaintiff 
Trustees, dated February 27, 1953, and recorded in the Public Registry 
of Bertie County, N. C., in Book 432, page 2, which said instrument for 
a description of said property is by reference made a part hereof. That 
said Trustee has advertised said property for sale for 12 o’clock Noon on 
April 17, 1954; and if said sale is not restrained by this Honorable Court, 
then the plaintiffs will suffer irreparable injury. That as aforesaid, the 
plaintiffs are entitled to a full accounting from the defendant L. D. Perry 
because of the various and sundry matters hereinbefore set out, and upon 
said accounting it is alleged that the plaintiffs will in truth and in fact 
owe the defendant L. D. Perry nothing, either on the alleged indebted- 
ness secured by the aforesaid deed of trust, or otherwise. That plaintiffs 
will suffer further irreparable injury unless the defendant L. D. Perry is 
restrained from the negotiation or assignment, or attempted negotiation 
or assignment, of the said note or notes evidencing the purported 
$20,000.00 indebtedness, and the aforesaid accounts receivable of the 
Perrv-Beleh Fish Co. 

“Tentu: That the plaintiffs stand ready, able and willing to pay such 
amount, if any, as may be finally determined as owing by them on the 
indebtedness secured by the deed of trust hereinbefore referred to. 

“ELEVENTH: That summons has issued in this cause against the de- 
fendants.” 
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Defendants demur to the complaint and pray that the action be dis- 
missed for that: 

“1. There is a misjoinder of causes of action, and of parties. 

“2. The complaint does not state facts sufficient to constitute a cause 
of action, (a) with respect to any credits from the Chowan Packing 
Company, (b) as to the payment of said deed of trust or any part thereof, 
or (c) to allege that legal payment has been made of an admittedly valid 
existing indebtedness secured by the deed of trust; and that plaintiffs have 
not set out sufficient facts to entitle them to the equitable relief prayed 
for.” 

The cause coming on to be heard upon defendants’ written demurrer to 
the complaint, and upon the motion to continue the restraining order in 
effect until the hearing, and the matters being heard in open court, and 
the court being of the opinion and so holding that defendants’ demurrer 
should be sustained for failure of the complaint to state a cause of action; 
and plaintiffs’ counsel having stated they do not desire to amend: There- 
upon the court ordered that the demurrer be sustainec, and that the action 
be dismissed, and that plaintiffs pay the costs to be taxed by the Clerk. 

Plaintiffs except thereto, and appeal to Supreme Court and assign 
error. 


Marvin Wilson and John H, Hall for plaintiffs, appellants. 
Pritchett & Cooke for defendants, appellees. 


Winzporne, J. Did the trial court err in sustaining the demurrer to 
the complaint for failure to state a cause of action? This is the sole 
question presented on this appeal. 

In this connection, “The office of demurrer is to test the sufficiency of 
a pleading, admitting, for the purpose, the truth cf the allegations of 
fact contained therein, and ordinarily relevant inferences of fact, neces- 
sarily deducible therefrom, are also admitted,” Stacy, C. J., in Ballinger 
v. Thomas, 195 N.C. 517, 142 S.E. 761; Clinard v. Lambeth, 234 N.C. 
410, 67 S.E. 2d 452, and numerous other cases. 

A. complaint must contain a plain and concise statement of the facts 
constituting a cause of action, G.S. 1-122. And “plaintiff may unite in 
the complaint several causes of action, of legal or equitable nature, or 
both, where they all arise ont of the same transaction, or transactions con- 
nected with the same subject of action .. .,” G.S, 1-123. 

Both the statute G.S, 1-151 and decisions of this Court require that in 
the construction of a pleading for the purpose of determining its effect 
its allegations shall be construed with a view to substantial justice be- 
tween the parties. Every reasonable intendment and presumption must 
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be in favor of the pleader. Indeed, a pleading must be fatally defective 
before it will be rejected as insufficient. Ins. Co, v. McCraw, 215 N.C. 
105, 1 S.E. 2d 369; Cotton Mills v. Mfg. Co., 218 N.C, 560, 11 S.E. 2d 
550; Dickensheets v. Taylor, 223 N.C. 570, 27 S.E. 2d 618; King v. 
Motley, 233 N.C, 42, 62 S.E. 2d 540; Clinard v. Lambeth, supra. See 
also Childress v. Abeles, ante, 667. 

Applying these principles and statutory provisions in testing the suffi- 
ciency of the allegations of the complaint to withstand the challenge of 
the demurrer filed in case in hand, it is apparent from a reading of the 
complaint that plaintiffs have undertaken to state three or more causes 
of action, no one of which is explicit in statement of facts on which it 
is based. 

The first attempt is to state a cause of action against L. D. Perry in 
connection with plaintiffs’ purchase of his interest in the partnership 
trading under the name of Perry-Belch Fishing Company, exclusive of its 
accounts receivable. And while it is alleged that for many years L. D. 
Perry had been in active and exclusive control of the books and records of 
the said partnership, and that A. T. Belch in his lifetime and plaintiffs 
after his death had relied upon reports made by L. D. Perry; and that 
plaintiffs now believe that upon an accounting L. D. Perry will be in- 
debted to them in some large amount, it is not alleged that plaintiffs were 
induced to buy in reliance upon any misrepresentation made to them by 
Belch or that they were misled in any manner in making the purchase, 
that is, plaintiffs fail to allege wherein L. D. Perry is indebted to them in 
such large amount. But if relief is sought in respect to accounts receiv- 
able, it may be that the allegations, liberally interpreted in favor of the 
pleader, are sufficient bases for such relief, if they were separated from 
the other allegations of the complaint. 

The second attempt to state a cause of action is against the partnership 
of the Chowan Packing Company in connection with sale by plaintiffs of 
their interest therein, exclusive of accounts receivable, to one Leo Wynn, 
payment for which was made by L. D. Perry to whom the “instrument of 
sale” was made, and that upon an accounting the Chowan Packing Com- 
pany owes plaintiffs the sum of $4,000, or some other large sum. In con- 
nection with these allegations, it is noted that Chowan Packing Company 
is not a party to this action, but if it were, there would be a misjoinder of 
both parties and causes of action,—requiring that demurrer therefor be 
sustained and the action dismissed. Smith v. Land Bank, 213 N.C, 848, 
196 S.E. 481; Sellers v. Ins. Corp., 283 N.C. 590, 635 S.E. 2d 91. 

The third attempt to state a cause of action is against L. D. Perry for 
damages for breach of an alleged agreement by him that he would not 
engage in the fish business in competition with plaintiffs. This would 
constitute a separate cause as basis for a separate action. 


25—240 
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Tn the light of the state of the allegations of the complaint, this Court 


is constrained to sustain the ruling of the trial court, and to affirm the 
judgment from which appeal is taken, 


o 


Affirmed. 


ALFONSO OWENS v. JESSE RELLY, 


(Filed 20 October, 1954.) 
Damages § la— 

Plaintiff is entitled to recover for negligent personal injury the present 
worth of all damages sustained in consequence of defendant’s tort, embrac- 
ing indemnity for loss of time, or loss from inability to perform ordinary 
labor, or capacity to earn money, Which are the immediate and necessary 
consequences of his injury. 


Damages § 11~——- 
In actions to recover damages for personal injury. wide latitude is 
allowed in the introduction of evidence to aid in determining the extent of 
the damages. 


Same— 


In an action to recover damages for personal injury negligently inflicted, 
the nge and occupation of plaintiff, the nature and extent of his employ- 
ment, the amount of his income at the time, from either wages or salary, 
are competent to be considered by the jury on the issue of damages. 


Same— 


Evidence of pluintifft's wages, prior and subsequent to his injury, should 
be considered by the jury only for the purpose of estimating his loss of 
earning capacity in comparison with what he earned previous to the in- 
jury, and should be considered on the question of his impaired capacity to 
earn money rather than the wages he actually received, 


Same: Husband and Wife § 6— 

Where plaintiff and his wife were working as a team prior to the injury, 
but the wife is unable to work thereafter, evidence of their joint earnings 
is competent. but the jury, in considering evidence of the husband’s income 
prior to the injury, should not augment it by the amount the wife was 
earning, since her earnings are her sole and separate property. G.S. 52-10. 


Evidence § Za: Appeal and Error § 39h— 


The burden of proof is a substantial right, and erroneous and conflicting 
instructions thereon ordinarily constitute prejudicial error. 


Trial § 31d: Appeal and Frror § 39h— 


An instruction to the effect that plaintiff had the burden of proving 
defendant’s negligence by the greater weight of the evidence in order to 
make out a prima facie case, and that on a prima facie case the jury could 
answer the first issue “Yes,” nist be held for prejv.dicial error. 


OWENS v. KELLY. 


8. Negligence § 17— 


In an action to recover for negligent injury, the burden of proof is upon 
plaintiff to satisfy the jury by the greater weight of the evidence that the 
defendant was guilty of actionable negligence. 


9. Negligence § 20— 

The court charged the jury to the etfect that the burden was on defend- 
ant to satisfy the jury by the greater weight of the evidence that defendant 
was guilty of contributory negligence. The court then corrected the error, 
and charged that the burden was upon defendant to satisfy the jury that 
plaintiff was guilty of contributory negligence. Thereafter the court again 
charged that the burden was upon defendant to prove that defendant was 
negligent. Held: The charge was prejudicial and entitles defendant to 
a new trial. 


10. Negligence § 17— 
The burden of proof upon the issue of contributory negligence is upon 
the defendant. 


11. Negligence § 11— 
Plaintiff’s contributory negligence, to bar recovery, need not be the sole 
proximate cause of the injury, but it suffices for this purpose if it con- 
tributes to the injury as a proximate cause, or one of them. 


12. Appeal and Error § 39f— 


Conflicting instructions upon a material aspect of the case must be held 
for prejudicial error, since the jury are not supposed to be able to deter- 
mine when the judge states the law correctly and when incorrectly. 


APPEAL by defendant from JVartin, Special Judge, June Mixed “A” 
Term 1954 of BuncomBe. 

Action to recover damages for personal injuries allegedly caused by the 
actionable negligence of the defendant in the operation of an automobile. 

The jury answered the issue of negligence Yes, the issue of contribu- 
tory negligence No, and the issue of damages $4,500.00. Judgment was 
entered in accord with the verdict. 

Defendant appeals assigning error, 


Uzzell d& DuMont for Plaintiff, Appellee. 
Meekins, Packer & Roberts for Defendant, Appellant, 


Parker, J. The defendant contends by his assignments of error 
brought forward and discussed in his brief that the court erred in the 
admission of evidence, and in charging the jury. 

The plaintiff testified in substance as follows: That prior to his inju- 
ries recelved in the automobile collision between defendant and himself, 
he and his wife worked for Mr. Chapuisat. That he worked as cook, 
chauffeur, yard work, house work and those sort of things. That when 
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he returned to work after the collision, he worked for Mr. Chapuisat for 
a month. Then he quit, because he was not able to carry on his work by 
reason of his back injury. His wife stopped at the same time; they cus- 
tomarily worked at the same place, and have for a number of years. Then 
he and his wife went to work for Mr. and Mrs. T. N. Ward. After work- 
ing there around six months, his wife got sick. He had to change jobs 
after that. He then went to work for Mr, Buchanan as a cook. He quit 
that work after eight months, as he was not physically able to do the 
work. He then went to work for Judge Junius G, Adams. On cross- 
examination he testified his wife was sick and couldn’t work, and he had 
to make what he could working without his wife working with him. The 
plaintiff did not testify, either on direct or cross-examination, as to the 
amount of wages paid to him or his wife, or to them as a team—not a word 
as to his earnings. 

Defendant’s wife on direct and cross-examination made no mention of 
any amount received by her or her husband, or both, for working. On 
re-direct examination she testified in substanee: We (meaning plaintiff 
and herself) worked together at Mr. Chapuisat’s. He did the biggest 
portion of the work. She looked after the baby, and helped him with the 
house work when she could. He cooked, did the heavy cleaning, and drove 
and looked after the yard when he had to. She was then asked this ques- 
tion: “What amount of money did Mr. Chapuisat pay for the services ¢”’ 
Objection by defendant, sustained, exception by plaintiff. After argu- 
ment by plaintiff’s counsel the court reversed its ruling, overruled the 
defendant’s objection, and the defendant excepted. The question was not 
answered. Plaintiff’s counsel then asked this question: “Tow much did 
you make at Mr. Chapuisat’s?” A. “$300.00 a month.” The defendant 
made a motion to strike, which the court denied, and the defendant ex- 
cepted. Plaintiff’s counsel then asked this question: ‘How much did you 
make at Mrs, Ward’s?” Objection by defendant, overruled, and excep- 
tion by defendant. A. “$200.00.” On re-cross-cxamunation she said in 
substanee: He made $55.00 a week working at Buchanan’s Restaurant— 
he made more there than both of us working at Ward’s and Chapuisat’s. 

After the defendant rested its case, the plaintiff was recalled to the 
stand. He testified that he made $30.00 a week working for Judge 
Adams. On cross-examination he said he and his wife were working for 
$300.00 a month for Mr. Chapuisat. 

What appears above is a summary of all the evidence in the Record as 
to plaintiff’s earnings. Neither Mr. nor Mrs. Chapuisat, nor Mr, nor 
Mrs. Ward were called as witnesses, 

In an action to recover damages for personal injury resulting from 
defendant’s negligence, the plaintiff is entitled to recover the present 
worth of all damages sustained in consequence of defendant’s tort. These 
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are understood to embrace indemnity for loss of time, or loss from in- 
ability to perform ordinary labor, or capacity to earn money, which are 
the immediate and necessary consequences of his injury. The age and 
occupation of the plaintiff, the nature and extent of his employment, the 
value of his services, and the amount of his income at the time, whether 
from fixed wages or salary, are matters properly to be considered by the 
jury. We have not stated the full rule of damages in such cases, but only 
so much of it as is pertinent to the question of evidence before us. Mintz 
v. ft. R,, 233 N.C. 607, 65 S.E. 2d 120; Ledford v. Lumber Co., 183 N.C. 
614,112 S.E. 421; Rushing v. Rk. 2, 149 N.C. 158, 62 S.E. 890. 

‘In personal injury actions great latitude is allowed in the introduction 
of evidence to aid in determining the extent of the damages; and as a 
broad general rule any evidence which tends to establish the nature, char- 
acter, and extent of injuries which are the natural and proximate conse- 
quences of defendant’s acts is admissible in such actions, if otherwise com- 
petent.” 25 C.J.S., Damages, §146, p. 794 (quoted verbatim in Mullinax 
v. A, & P. Tea Co,, 221 S.C, 438, 70 S.E. 2d 911). 

Plaintiff was entitled to show the wages Mr. Chapuisat was paying him 
at the time of his injury, and what wages the Wards paid him for six 
months shortly after his injury. Fox v. Army Store, 216 N.C. 468, 5 S.E. 
2d 436; Rushing v. R. R., supra; Wallace v. R. R., 104 N.C. 442, 10 S.E. 
552; Stynes v. Boston Elevated Ry, Co., 206 Mass. 75, 91 N.E. 998, 30 
L.R.A. (N.S.) 737; 15 Am. Jur., Damages, p. 504; 25 C.J.S., Damages, 
See. 86. However, while this evidence is competent for the jury’s consid- 
eration, 1t would seem that the jury should estimate the damages on the 
injured party’s ability to earn money rather than what he actually re- 
ceived, and the amount which plaintiff is capable of earning, and not that 
which he has actually earned since the injury, is to be taken for the pur- 
pose of comparison with his previous earnings as showing the diminution 
of earning capacity. 25 C.J.S., Damages, p. 620, and cases cited. 

In an action for damages for wrongful death we have held that direct 
evidence of the earnings of the deceased is not essential. Hicks v. Love, 
201 N.C. 778, 161 S.E. 394. 

G, S. N. C. 52-10 provides that the earnings of a married woman shall 
be her sole and separate property as fully as if she had remained un- 
married. 

In our opinion, the ruling of the court was correct in admitting this 
evidence for the consideration of the jury. However, while plaintiff and 
his wife were working as a team, his wages could not be augmented by 
what she was receiving, or entitled to receive, for her services. Croom v. 
Lumber Co., 182 N.C. 217, 108 S.E. 735, 

The defendant’s assignment of error No, 9 is to the charge of the court 
on the first issue as to burden of proof. The first issue is as follows: 
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“Was the plaintiff damaged by the negligence of the defendant, as alleged 
in the complaint?” After reading the issue to the jury, the court prop- 
erly placed upon the plaintiff the burden of proof to satisfy the jury by 
the greater weight of the evidence that the injury complained of was 
caused by the neglhgence of the defendant. Then the court charged as 
follows: “Burden of proof is an expression that means the duty to estab- 
lish the truth of the complaint of the person who has the burden of proof 
by the preponderance or greater weight of the evidence in order to make 
out a prima facie case. A prima facie case means a case which the jury 
can consider, but, not necessarily must, but may, find in the person’s favor 
who seeks the affirmative of the issue, in this case on the first issue, the 
plaintiff.” 

“The rule as to the burden of proof is important and indispensable in 
the administration of justice. It constitutes a substential right of the 
party upon whose adversary the burden rests; and therefore, it should be 
carefully guarded and rigidly enforced by the courts.” Hosiery Co, v. 
Express Co., 184 N.C, 478, 114 S.E, 828; Hunt v. Kure, 189 N.C, 482, 
127 S.E. 593; Boone v. Collins, 202 N.C, 12, 161 S.E. 548. Error in 
respect thereof usually entitles the aggrieved party to a new trial. Vance 
v. Guy, 224 N.C. 607, 31 S.E. 2d 766. 

In Vance v. Guy, supra, the following instruction in the charge was 
held to be prejudicial error. Speaking to the burden of proof, “the court 
instructed the jury that the plaintiff had the burden of the issue, which 
never shifted, but ‘when the actor has gone forward and made a prima 
facie ease, the other party is compelled in turn to go forward or lose his 
case, and in this sense the burden shifts to him,’ ” 

The trial judge in effect instructed the jury that on the first issue the 
plaintiff had the burden of proof by the greater weight of the evidence in 
order to make out a prima facze case, and that on a prima facte case the 
jury could answer the first issue Yes. It is elementary learning that the 
plaintiff has the burden of proof to satisfy the jury by the greater weight 
of the evidence that the defendant was guilty of actionable negligence as 
alleged to prevail; and if he does not carry such burden, he fails. The 
inexactness of this instruction may well have been the decisive factor on 
the trial, as the contention of plaintiff that he was injured by the action- 
able negligence of the defendant was sharply contested. <A prima facie 
case simply carries the ease to the jury for determination and no more. 
Vance v. Guy, supra; McDaniel v. R, R., 190 N.C. 474, 180 S.E. 208; 
Hunt v. Eure, supra. 

The defendant’s assignments of error Nos. 11 and 12 are to the court’s 
instructions as to the second issue of contributory negligence of the plain- 
tiff. The court instructed the jury that the burden of proof is upon the 
defendant to satisfy the jury by the greater weight of the evidence that 
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the defendant was negligent in one or more of these respects, and that his, 
the plaintifi’s negligence was a proximate cause of plaintiff’s injuries. 
Counsel for defendant immediately called the court’s attention to the fact 
that the court had “stated that the burden is upon the defendant to prove 
that the defendant was negligent.” The court thanked defendant’s coun- 
sel, and instructed the jury that the burden of proof was upon the defend- 
ant to satisfy the jury that the plaintiff was guilty of contributory negli- 
gence. Then immediately thereafter the court charged: “If you so find, 
that the defendant was negligent, and you find it by the greater weight of 
the evidence, burden being upon the defendant to so prove, it would be 
your duty to answer that issue’ (the second issue) “Yes.” The above is 
all the court charged as to burden of proof cn the second issue. The court 
then proceeded to the issue of damages. 

It is settled law that the burden of proof of contributory negligence 
under the second issue is upon the defendant. James v. Rh. R., 233 N.C. 
591, 65 S.E, 2d 214, 

Plaintiff’s contributory negligence, to bar recovery, need not be the sole 
proximate cause of the injury, as this would exclude any idea of negli- 
gence on defendant’s part. Gedwin v. R. R., 220 N.C. 281, 17 S.E. 2d 
137. It suffices, if it contributes to the injury as a proximate cause, or one 
of them. JfcKinnon v, Motor Lines, 228 N.C. 132, 44 S.E. 2d 735. 

“The very term ‘contributory negligence’ ex v2 termini implies, or pre- 
supposes negligence on the part of the defendant.” Scenic Stages v. 
Lowther, 2383 N.C. 555, 64 S.E. 2d 846. 

Three times the court instructed the jury on the burden of proof as to 
the second issue. The first time incorrectly, the second time correctly, and 
the third and last time incorrectly. “The members of the jury are not 
supposed to be able to determine when the judge states the law correctly 
and when incorrectly.” Templeton v. Kelley, 217 N.C. 164, 7 S.E. 2d 
380; Hartley v. Smith, 239 N.C. 170, 79 S.E. 2d 767. 

The conflicting instructions were material and prejudicial, since the 
jury may have acted upon the incorrect instruction. S. v. Brady, 238 
N.C, 404, 78 S.E. 2d 126. 

Another trial seems necessary. It is so ordered. 

New trial. 
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JAMES H, JENKINS, ADMINISTRATOR OF THE ESTATE OF EDWIN G. JOHNSON, 
DECEASED, v. JOHN EVERETT FAIRBANKS FIELDS, NORFOLK TAL- 
LOW COMPANY, INC., anp GREENVILLE BY-PRODUCTS COMPANY, 
INC. 

(Filed 20 October, 1954.) 


1. Compromise and Settlement § 1— 


A completed compromise and settlement fairly made between persons 
legally competent to contract and having the authority to do so with 
respect to the subject matter of the compromise, and supported by suffi- 
cient consideration, operates as a merger of, and bars all right to recover 
on, the claim or right of action included therein. 


2. Pleadings §§ 20, 31— 


Plaintiff may test the sufficiency of new matter alleged in the answer to 
constitute a defense or bar either by demurrer or motion to strike, which 
will be treated as a demurrer ore tenus. 


3. Pleadings § 16— 


Failure of a pleading to state a cause of action, or want of jurisdiction 
over the subject matter of the action, is not waived by pleading to the 
merits, but objection on these grounds may be made at any stage of the 
case. 


4, Pleadings §§ 20, 31— 


A demurrer and motion to strike allegations of the answer on the ground 
that they fail to state a defense or bar should not be granted if they state 
‘any fact, or combination of facts, which, if true, entitle defendants to some 
relief. 


5. Compromise and Settlement § 1—Answer held to allege settlement under 
suspended judgment in criminal prosecution in satisfaction of claim for 
damages arising out of collision. 


In this action to recover for wrongful death resulting from an automo- 
bile collision, defendant alleged that in a prior criminal prosecution grow- 
ing out of the same collision, he paid, with the consent of the court, a stipu- 
lated sum to plaintiff administrator, and agreed to pay a further sum each 
year for three years, in settlement of damages in the cause, and that in 
consideration of the settlement, the court signed a suspended judgment 
whieh directed that the money be paid plaintiff administrator for the 
benefit of intestate’s children. Defendant further alleged on information 
and belief that plaintiff accepted the settlement in full for damages to 
plaintiff’s intestate, and pleaded said facts as an accord and satisfaction 
in bar and as an estoppel. Held: Plaintiff's demurrer to such new matter 
set up in the answer and his motion to strike same were properly denied. 


6. Appeal and Error § 5— 


A question as to the rights of the parties if the facts had been otherwise 
than as alleged presents a moot question which will not be considered on 
appeal. 


Appray by plaintiff from Bone, J., at February Term, 1954, Berri. 


Affirmed. 
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Civil action to recover damages for the death of plaintiff’s intestate as 
the result of an automobile collision allegedly caused by the actionable 
negligence of the three defendants. 

There is a stipulation in the Record signed by counsel of record that the 
appeals from the two orders of Bone, J., on plaintiff’s motion to strike 
and on his demurrer as to the defendant Norfolk Tallow Company, Inc., 
will not be taken up, and the appeals from those two orders shall be con- 
trolled and determined by the decision of the Supreme Court on plain- 
tiff’s appeals as to the defendant Greenville By-Products Co., Ine. 

The complaint against the defendant John Everett Fairbanks Fields 
and the complaint against the defendant Greenville By-Products Co., 
Ine., are practically verbatim. Both complaints allege that the defendant 
Fields was guilty of actionable negligence in the driving of an automobile 
which had a collision with the automobile being operated by plaintiff’s 
intestate, which resulted in the death of plaintiff’s intestate, and that at 
the time of collision Fields was the employee and agent of the defendant 
Greenville By-Products Co., Inc., and engaged in the performance of his 
duties for said company. Each of these two defendants filed separate 
answers, Paragraph Five of the defendant Fields’ further defense and as 
a bar to plaintiff’s recovery alleges: “That the defendant was indicted in 
the Superior Court of Bertie County for manslaughter in connection with 
the collision set forth in the cause and that the criminal action was called 
for trial at the August 1951 Term, and that the plaintiff was represented 
at said trial by John R. Jenkins, Jr., and Jones, Jones & Jones, Attorneys, 
the said attorneys appeared as private prosecution in the said cause at 
the request of plaintiff, and after the case was called for trial, the defend- 
ant offered a sum of money as a settlement of damages in said cause, and 
after various conferences between his attorney and the attorneys repre- 
senting the plaintiff, he, with the consent of Honorable W. C. Harris, 
Judge of the Superior Court presiding, paid the sum of $2,000 and agreed 
to pay the further sum of $500 each year for three (3) years in settlement 
for damages in the said cause and in consideration of the said settlement 
for damages in the said cause, the court signed a suspended judgment 
order against him with the direction in the said judgment that the said 
money be paid to the plaintiff in this cause for the use and benefit of the 
children of plaintiff’s intestate.” Paragraph Six of the further defense 
alleges: “That defendant understood that he was settling damages for 
the death of plaintiff’s intestate and Mrs. Lillian Gertrude Johnson, when 
he made the settlement as aforesaid, and that he is advised and believes 
that the plaintiff accepted the said money as a settlement in full for dam- 
ages to the plaintiff’s intestate, and that he specifically pleads said accord 
and satisfaction as a bar to plaintiff’s recovery in this action.” Paragraph 
Seven of the further defense pleads such facts as res judicata. Paragraph 
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Eight of the further defense pleads such facts as an estoppel. The de- 
fendant Greenville By-Products Co., Inc., in its further defense in Para- 
graphs Five, Six, Seven and Eight alleges the same facts as pleas in bar 
in practically the same words, 

Upon the filing of the answer by the defendant Fields, the plaintiff filed 
a motion that upon the calling of the case for tria] he would move to strike 
from Fields’ further defense all of Paragraphs Five, Six, Seven and 
Eight, because they allege no valid defense. Upon the day the motion to 
strike was filed the plaintiff demurred to the defendants’ answer as not 
sufficient to sustain the pleas of accord and satisfaction, res judicata and 
estoppel. The plaintiff filed a similar motion to strike and a demurrer 
as to the answer of the defendant Greenville By-Products Co., Inc. After 
the motions to strike and the demurrers were filed, the plaintiff filed a 
reply in each case denying Paragraphs Five, Six, Seven and Hight of the 
further answers, 

Judge Bone entered an order striking Paragraph Seven from Fields’ 
further defense, and denying the motion to strike ous Paragraphs Five, 
Six and Eight. Judge Bone entered a similar order on the motion to 
strike in the case of plaintiff against the Greenville By-Products Co., Ine. 
Tn each ease Judge Bone entered an order sustaining the demurrer as to 
Paragraph Seven, and overruling it as to Paragraphs Five, Six and Eight. 

Plaintiff appeals assigning errors. 


Jones, Jones & Jones and John R. Jenkins, Jv. 
By: John R. Jenkins, Jr., for Plaintiff, Appellant. 
Bertram S. Nusbaum and Alvin J. Eley for Defendants, Appellees. 


Parker, J. A completed compromise and settlement fairly made be- 
tween persons legally competent to contract and having the authority to 
do so with respect to the subject matter of the compromise, and supported 
by sufficient consideration, operates as a merger of, and bars all might to 
recover on, the claim or right of action included therein, as would a judg- 
ment duly entered in an action between said persons. Snyder v. Oil Co., 
235 N.C. 119, 68 S.E. 2d 805; Hinson v. Davis, 220 N.C. 380, 17 S.E. 2d 
848; Armstrong v. Polakavetz, 191 N.C, 731, 133 S.E. 16; Sutton v. Rob- 
eson, 31 N.C. 380; 11 Am. Jur., Compromise and Settlement, Sec. 23. 

Perhaps the earliest compromise recorded was when Abram and Lot 
settled the strife between them over grazing lands for their cattle. Gene- 
sis, Ch. 18, Verses 8 and 9. The Jaw looks with favor on litigants com- 
promising and settling their differences. Armstrong v. Polakavetz, supra. 

When the defendants alleged new matter in Paragraphs Five, Six, 
Seven and Fight of their answers by way of affirmative defense as bars 
to plaintiffs action, the plaintiff had the right to test the sufficiency of 
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the pleas either by demurrer or motion to strike. Walliams v. Hospital 
Asso., 234 N.C. 536, 67 S.E. 2d 662; Smith v. Smith, 225 N.C. 189, 34 
S.E, 2d 148, 160 A.L.R. 460. A motion to strike out new matter in an 
answer because it alleges no valid defense will be treated as a demurrer 
ore tenus. Bank v. Hill, 169 N.C, 235, 85 S.E. 209. 

“The plaintiff may in all cases demur to an answer containing new 
matter, where, upon its face, it does not constitute a... defense; and 
he may demur to one or more of such defenses . . ., and reply to the 
residue.” G.S, 1-141; Williams v. Hospital Asso., supra. Failure to 
state a cause of action, or want of jurisdiction over the subject matter of 
the action, is not waived by pleading to the merits, and those points can 
be made at any stage of a case. Davis v. Rhodes, 231 N.C. 71, 56 S.E. 
2d 43, 

Paragraphs Five, Six and Eight of the defendants’ answers cannot be 
stricken out on motion, nor be overthrown by demurrer, if the paragraphs 
allege any fact, or combination of facts, which, if true, entitles defendants 
to some rehef. Mulls Co, v. Shaw, Comr. of Revenue, 233 N.C. 71, 62 
S.E. 2d 487; Fairbanks, Morse & Co. v. Murdock Co., 207 N.C. 348, 177 
S.E, 122, 

Paragraph Five of the defendant Fields’ answer alleges: that he “paid 
the sum of $2,000.00 and agreed to pay the further sum of $500.00 each 
year for three years in settlement for damages.” Paragraph Five of the 
answer of the defendant Greenville By-Products Co., Inc., alleges, upon 
information and belief: that the defendant Fields “paid or agreed to pay 
the sum of $3,500.00 in settlement for damages.” These paragraphs do 
not allege that the sum of $3,500.00 has in fact been paid by Fields to 
plaintiff. According to the defendants’ allegations the plaintiff is still 
entitled to recover $1,500.00 from Fields, as no part of this amount is 
alleged to have been paid him. See Dobias v. White, 239 N.C, 409, 80 
S.E, 2d 23. Therefore, the trial judge was correct in refusing to strike 
out Paragraphs Five, Six and Eight of the further answer and defense 
in each case, and in overruling the demurrers to said paragraphs in each 
case, 

Whether the alleged pleas in bar would be valid, if the defendants in 
addition to the facts alleged, had alleged the actual payment to plaintiff 
of the sum of $3,500.00, is a moot question not before us for decision, 
and on this we express no opinion. “The uniform rule adopted by this 
Court is to the general effect that such questions will not be considered.” 
Glenn v. Culbreth, 197 N.C. 675, 150 S.E, 332, 

The plaintiff contends in his brief that Hester v. Motor Lines, 219 
N.C, 748, 14 S.E. 2d 794, is “on all fours with the present cases.” The 
joint answer of the Motor Lines and Helms alleges: that when Coleman 
was given the suspended sentence “that the mother of the intestate, Mil- 
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dred Hester, the plaintiff herein, in open court expressly acquiesced and 
consented to said judgment, and defendants aver that said judgment deter- 
mines the rights of the plaintiff herein; that any amouat which she might 
have recovered as a result of the death of her daughter has been adjudi- 
cated, ordered paid, and has been paid and accepted by the plaintiff 
herein; and these defendants plead that plaintiff is estopped thereby 

. .” The defendant Coleman in his answer alleged the same facts as an 
estoppel. The allegations of the defendants in the present cases are quite 
different, 

The rulings of the lower court are 


Affirmed. 


a 


STATE vy. ODESSA WILLIAMS SIMMONS. 
(Filed 20 October, 1954.) 


1. Criminal Law § 52a (1)— 
Upon motion to nonsuit under G.S. 15-173, the evidence is to be taken 
in the light most favorable to the State. 


2. Criminal Law §§ 42f, 52a (2)— 


When the State introduces testimony of an exculpatory statement made 
by defendant it presents such statement as worthy of belief, and while the 
State is not precluded from showing the facts to be otherwise, defendant is 
entitled to whatever advantage the statement affords, even to an acquittal 
when the statement is wholly exculpatory and there is no evidence tend- 
ing to show the facts to be otherwise. 


3. Criminal Law § 52a (3)— 

In order for circumstantial evidence to be sufficient to be submitted to 
the jury, the facts and circumstances adduced by the evidence must be of 
such nature and so connected or related as to point «merringly to defend- 
ant’s guilt and exclude any other reasonable hypothesis. 


4, Criminal Law § 51— 
While the probative weight of legal proof is for the jury, the sufficiency 
of proof in law is for the court. 
o. Criminal Law § 52a (2)— 


In order to be sufficient to be submitted to the jury, the State's evidence 
must tend to prove the fact at issue as a fairly logical and legitimate con- 
clusion, and evidence which merely raises a suspicion or conjecture is 
insufficient to withstand motion to nonsuit. 


6. Automobiles § 29b—Evidence held insufficient to be submitted to the 
jury in this prosecution for reckless driving. 

The evidence disclosed that an automobile driven by defendant left the 

highway and traveled some 514 feet before coming to a stop after striking 
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the kitchen of a house, leaving skid marks on the highway and ground and 
causing damage to the house and car. The State introduced testimony of 
statements by defendant that as she approached the cross-roads at the 
scene, the lights of a car parked on the opposite side of the cross-roads were 
switched on, that she was blinded by these lights, and, in an effort to avoid 
striking the car head-on, turned off the highway into a dirt driveway or 
pathway leading to the kitchen of the house, and that she thought she was 
driving not more than 50 miles per hour. Held: If defendant was not 
driving in excess of 50 miles per hour and turned off the highway in an 
instinctive effort to avoid collision with the other car in the sudden emer- 
gency created by the switching on of its lights, defendant would not be 
guilty of careless and reckless driving, and the physical facts and circum- 
stances at the scene do not establish as the sole reasonable hypothesis that 
she was driving with reckless disregard to the rights and safety of others, 
and therefore her motion to nonsuit should have been allowed. 


AprEaL by defendant from Parker, J., at April Criminal Term, 1954, 
of Wayne. 

Criminal prosecution upon a warrant issued out of County Court of 
Wayne upon affidavit charging “that at and in said County on or about 
the 17th day of October, 1953, Odessa Williams Simmons did unlawfully 
and willfully operate a motor vehicle on the public highways of Wayne 
County, N. C., in a careless and reckless manner with a willful and 
wanton disregard for the rights and safety of others against the form of 
the statute in such cases . . .,” and tried in Superior Court upon appeal 
thereto, upon original warrant, and not upon a bill of indictment by the 
grand jury. 

Upon the trial in Superior Court the State introduced two witnesses, 
Lee Wooten and W. L. Morrow. Lee Wooten testified : 

“T live in Parkstown, 10 or 11 miles from Goldsboro ... on the 
Parkstown-Goldsboro hard surface road, 25 or 30 feet from the road. I 
. .. lived in a rented house. On the night of the 17th of October, my 
wife, baby and I were in bed in our house when a ear hit our house. I 
got up and pulled my light cord but there were no lights. The power was 
off. When she hit the house she bumped the lights off. Just before my 
house was struck, I heard a noise coming down the road; it sounded like 
an airplane. It scared me. The car made that noise in its approach up 
to the time of the collision. The noise sounded like it was on the ground. 
I couldn’t get a ight so I took my wife and baby and went to the front 
door because I was seared to go around the house to see what happened. 
The back porch of my house and the kitchen were struck by the automo- 
bile. That is the back part of the house. J did not see the car until the 
next morning. It was in the field about as far as from here to the back 
side of the courtroom (about 60 feet). 

“Tt was a Buick automobile 1950 or 1951 model. I did not know who 
was driving because the driver did not come out that night. No one came 
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to my house from the car. . . . I saw no one get out of the car for it was 
dark. I did not see the lights burning on the car. I did not see the car 
come down the road and I do not know whether the lights were burning. 
We... did not go back until the next morning. Everything in my 
kitchen was torn up. The dinette set, oil stove, the wood stove and the 
refrigerator and what groceries | had were knocked over. All of my 
dishes were broken. There was nothing in the kitchen that was not 
torn up. 

“TY did not know Odessa Williams Simmons and saw her the first time 
the next day after the collision. Then she wanted a wrecker truck. She 
talked to my landlord at my house the next morning but I heard nothing 
that she said. She has said nothing to me since my house was struck. 

“T examined the tire tracks of the automobile the next morning outside 
my house. I followed them from the highway where tre car jumped the 
ditch and I saw the track where it jumped the ditch. The track was 
traveling from toward Parkstown and it came from tie highway direct 
to my kitchen and cut over in the field.” 

And W. L. Morrow testified: 

“T am a member of the State Highway Patrol and investigated the 
collision at the home of Wooten. They called me about 6:30 a.m. and I 
was there a little after 7 a.m. I found that the house is in a slight curve 
and the house is on the outside of the curve about 45 feet of the roadway. 
The whole back end of the house was completely torn off and there was a 
Buick automobile setting in the back of an open field on the back side of 
this house. I made measurements. The kitchen was on the back of the 
house behind the front of the house from the road. I measured the skid 
marks leading from the 1951 Buick found near the house. Leading from 
the back of the Buick automobile there were three tire tracks that looked 
like the wheels had been rolling and the right front wheel appeared to 
have been locked and skidded because there were no tread marks and a 
furrow of 362 feet from the house up to where the car stopped. The place 
I found the car up to the house was 362 feet and from the house back up 
toward the highway was 40 more feet of light skid mazks which appears 
to be where the tires had been skidding. From the house there were skid 
marks leading to the highway for a distance of 40 feet to a guy wire on 
a telephone pole that had been broken. The post was between the road 
and the house at one end of the house, the east end. Tae guy wire was a 
one-half inch cable and from the highway skid marks came off the high- 
way about 100 feet up a 3-foot embankment. ‘'he measurements were 
362 feet from the car to the house, 40 feet from the house to the guy wire 
and 100 feet from the guy wire to the highway where the skid marks 
began, a total of 502 feet plus the 12 ft. width of the house, making a 
total of 514 feet. There were several people out there at the Buick car 
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when I arrived and in five minutes a wrecker came up with this colored 
fellow on it, whose name I do not have. The chimney was knocked out 
and the roof moved to one side. 

“Odessa told me that she was driving her car and that the accident or 
collision occurred about midnight. She appeared somewhat nervous and 
her eyes were red but I did not detect any odor of aleohol. She made the 
statement to me that as she approached this cross-roads a parked car on 
the opposite side of the cross-roads switched on its lights and that she was 
blinded by these lights and in an effort to avoid striking the car head-on, 
she turned off the highway and into the dirt driveway or pathway leading 
to the kitchen of the house. She further stated that she thought she was 
driving not more than 50 miles an hour and that if she got over that 
speed the accelerator would hang up. I returned to the scene and exam- 
ined the ear. The front end was pretty badly damaged. I examined the 
accelerator and found it to be in perfect working order.” 

Verdict: Defendant is guilty as charged. 

Judgment: That defendant be confined in the quarters provided for 
women and assigned to work under the supervision of the State Highway 
& Public Works Commission for six months. Execution of sentence sus- 
pended upon condition that defendant pay the costs of the court and upon 
the further condition that she pay $475.00 into the court for the use and 
benefit of Lee Wooten of any civil lability growing out of the charges 
of this trial. 

Defendant objects and excepts to the foregoing judgment, and in open 
court gives notice of appeal, and appeals to Supreme Court and assigns 
error, 


Atlorney-General McMullan, .\ssistant Attorney-General Bruton, and 
Willam P. Mayo, Member of Staff, for the State. 
Matt H, Allen and Paul B, Edmundson for defendant, appellant. 


WinpornE, J. The sole assignment of error presented on this appeal 
challenges the ruling of the trial court in denying defendant’s motions 
for judgment as of nonsuit, aptly made, pursuant to the provisions of 
G.S. 15-173. 

When the sufficiency of the evidence offered on the trial in Superior 
Court is challenged by motion for judgment as of nonsuit under G.S. 
15-173, the evidence is to be taken in the light most favorable to the State. 

Nevertheless, when the State, as in the case in hand, has introduced in 
evidence the statement of defendant, the statement 1s presented as worthy 
of belief. .And when such statement tends to exculpate defendant, he is 
entitled to whatever advantage it affords, even to an acquittal when it is 
wholly exculpatory. However, the State by offering the statement of 
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defendant is not precluded from showing that the facts were different. 
See S. v. Fulcher, 184 N.C. 663, 113 S.E. 769; S. v. Cohoon, 206 N.C. 
388, 174 S.E. 91; S. v. Todd, 222 N.C. 346, 23 S.E. 2d 47; S. v. Baker, 
292 N.C. 428, 23 S.E. 2d 340; 8. v. Boyd, 223 N.C. 79, 25 S.E. 2d 456; 
S.v. Watts, 224 N.C. 771, 32 S.E. 2d 348; S. v. Gordon, 225 N.C. 757, 
36 S.E. 2d 143; 8. x. Phillips, 227 N.C. 277, 41 S.E. 2d 766; S. v. Coffey, 
228 N.C. 119, 44 S.E. 2d 886; S. v. Robinson, 229 N.C. 647, 50 S.E, 2d 
740; S. v. Hendrick, 232 N.C. 447, 61 S.E, 2d 349; 8. v. Jarrell, 233 
N.C, 741, 65 S.E. 2d 304; 8S. ve. Tolbert, 240 N.C, 445, 82 S.E. 2d 201. 

In this connection the statement of defendant, made to the State High- 
way patrolman, considered as worthy of belief, would exculpate the de- 
fendant of the single charge against her, that is, that she “did unlawfully 
and wilfully operate a motor vehicle on the public highways of Wayne 
County, N. C., in a careless and reckless manner with a wilful and wanton 
disregard for the rights and safety of others.” She thought she was not 
driving more than 50 miles per hour, that is, within the limit of the law. 
No one contradicts her. And she argues through her attorney that she 
was confronted with a sudden emergency, created by the switching on of 
lights of another automobile. They contend that she followed what this 
Court said in Ingram v. Smoky Mountain Stages, Inc., 225 N.C. 444, 
35 S.E, 2d 387, and in Tysinger v. Dairy Products, 225 N.C, T17, 36 8.E. 
2d 246, is “a human instinct when a collision is impending between two 
vehicles to turn or cut away from the other vehicle”; and that in those 
cases the evidence discloses that the turning or cutting away was done in 
an effort to avoid the collision. To this the Court said that “there is no 
circumstance tending to show that it was other than what a man of rea- 
sonable prudence would have done.” If this be so, then a “Wuilful and 
wanton disregard of the rights of others” is absent from her conduct 
under the circumstances. 

But it is contended by the State that there is evidence of circumstances 
from which it may be reasonably inferred that defendant was driving 
at an excessive rate of speed, and that the course of her automobile after 
it left the highway is indicative of “wilful and wanton disregard” with 
which she was operating it on the highway. 

However, in passing upon the legal sufficiency of this evidence, it must 
be borne in mind that when the State relies upon circumstantial evidence 
for a conviction of a eriminal offense, as in this case, “the rule is that 
the facts established or advanced on the hearing must be of such nature 
and so connected or related as to point unerringly to the defendant’s guilt 
and exclude any other reasonable hypothesis.” S. v. Harvey, 228 N.C. 
62, 44 S.E. 2d 472; S. v. Coffey, supra; 8. v. Hendrick, supra, and cases 
cited. 
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While the probative weight of legally sufficient proof is for the jury, 
the sufficiency of proof in law is for the court. S. v. Prince, 182 N.C. 
788, 108 S.E. 330. 

So, in considering a motion for judgment of nonsuit under G.S, 15-178, 
the general rule, as stated in S. «. Johnson, 199 N.C. 429, 154 S.E. 730, 
and in numerous other cases before this Court, is that “if there be any 
evidence tending to prove the fact in issue, or which reasonably conduces 
to its conclusion as a fairly logical and legitimate deduction, and not 
merely such as raises a suspicion or conjecture in regard to it, the case 
should be submitted to the jury.” But where there is merely a suspicion 
and conjecture in regard to the charge in the bill of indictment against 
defendant, the motion for judgment of nonsuit will be allowed. 

Hence in the light of defendant’s statement taken in connection with 
other evidence of facts and circumstances in respect to the movement of 
the automobile after it left the highway, this Court is constrained to hold 
that the evidence leaves the case in conjecture in regard to the charge 
against defendant,—entitling her to a nonsuit. 

Reversed. 


CHARLES McLEAN, SR., v. W. B. MATHENY, T/A MATHENY MOTOR 
COMPANY. 


(Filed 20 October, 1954.) 


Pleadings § 22b: Process § 14: Limitation of Actions § 11— 


While the court may permit amendment to process and pleadings to 
cure a misnomer where the proper party is before the court, the joinder 
of a corporation not named in the process or pleading as an additional 
party defendant, or the substitution of the corporation in lieu of the pur- 
ported partnership without the corporation’s consent, either expressed or 
by its entering a general appearance, constitutes a new action as to the 
corporation, instituted as of the date of service on it, and when the cause 
against it is then barred by the applicable statute of limitations duly 
pleaded, the action against it is properly dismissed. 


AppEAL by plaintiff from WcKeithen, Special Judge, May Term, 1954, 
of CALDWELL, 

Civil action instituted on 14 March, 1950, against W. B. Matheny, 
trading as Matheny Motor Company, to recover the sum of $1,712.00 
alleged to be due on an unpaid check. The facts pertinent to this appeal 
are as follows: 

1. Plaintiff in his original complaint alleged that on or about 2 Feb- 
ruary, 1950, the defendant’s agent, servant and employee, one H. E. 
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Head, attended an automobile auction sale in Charlette, North Carolina, 
and purchased a number of automobiles for and on behalf of the defendant 
W. B. Matheny, trading as Matheny Motor Company. 

2. That among the automobiles purchased by the said H, E. Head for 
the defendant, was one offered for sale by the plaintiff, to wit: a Ford 
Club Coupe, for which the said H. E. Head executed a check in the 
amount of $1,710.00; that the check was drawn on tke Union Trust Com- 
pany of Forest City, North Carolina and deposited in the usual course 
of business; that the check was protested and returned unpaid, 

3. Plaintiff prayed for judginent against W. B, Matheny, trading as 
Matheny Motor Company, for the sum of $1,712.00, which included a 
protest fee of $2.00, together with interest from 2 February, 1950, 

4, The defendant W. B. Matheny filed an answer to plaintiff’s com- 
plaint on 13 April, 1950, in which he admitted that he was a citizen and 
resident of Rutherford County, North Carolina, but denied all other 
pertinent allegations of the complaint. 

5. On 2 November, 1953, the plaintiff, through his counsel, moved that 
he be allowed to make Matheny Motor Company, a corporation, an addi- 
tional party defendant and to file an amendment to his complaint. The 
motion was allowed and a summons for Matheny Motor Company, Inc., 
was issued on 20 November, 1953, and duly served on 23 November, 1953. 

6. The defendant W. B. Matheny, on 26 April, 1954, demurred to the 
amended complaint on the ground that it did not state a cause of action 
against him. The demurrer was sustained. 

When this cause came on to be heard at the May Term, 1954, of the 
Superior Court of Caldwell County, the corporate defendant moved for 
judgment on the pleadings and to dismiss the action on the ground that 
the three-year statute of limitations had been pleaded, and that it ap- 
pears from the plaintiff’s pleadings that the alleged cause of action arose 
more than three years prior to the date the summons was issued and 
served on said corporate defendant. The motion was allowed and the 
action dismissed. Plaintiff appeals, assigning error. 


W. H. Strickland for appellant. 
CO. H. Gover for appellee. 


Denny, J. It would seem to be unfortunate that this action has not 
been disposed of heretofore on its merits. However, we are bound by the 
record now before us and may consider only the question of law presented 
for determination. 

This appeal turns on whether the cause of action against the corporate 
defendant dates from the time summons was issued and served upon it, 
or whether such service relates back to the commencement of the action. 
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Ordinarily, under the comprehensive power to amend process and 
pleadings where the proper party is before the court, although under a 
wrong name, an amendment will be allowed to cure a misnomer. Lane 
v, Seaboard & R. R. Co., 50 N.C, 25; Fountain v, Putt County, 171 N.C. 
113, 87 S.E. 990; Chancey v. Norfolk & W. RB. BR. Co., 171 N.C. 756, 
88 S.E. 346; Drainage District v. Cabarrus County, 174 N.C. 738, 94 
S.E. 580; Gordon v. Gas Co., 178 N.C, 435, 100 S.E. 878; Chowan 
County v. Com'r, of Banks, 202 N.C. 672, 163 S.E. 808; Clevenger v. 
Grover, 212 N.C, 18, 193 S.E. 12, 124 A.L.R. 82; Lee v. Hoff, 221 N.C. 
233, 19 S.E. 2d 858; Propst v. Trucking Co,, 223 N.C. 490, 27 S.E. 2d 
152; Hlectric Membership Corp, v. Grannis Bros., 231 N.C. 716, 58 S.E. 
2d 748; Batley v. McPherson, 233 N.C, 231, 63 S.E, 2d 559; 89 Am. Jur,, 
Parties, section 125, page 1004. 

In the instant case, however, the motion of the plaintiff was not to cure 
a misnomer by substituting the correct name of a proper party who was 
before the court in lieu of the purported partnership. On the contrary, 
the motion was to make the defendant corporation an additional party 
and to file an amendment to the complaint. Therefore, under our deci- 
sions, the cause of action, in so far as it relates to the corporate defendant, 
dates from 20 November, 1953. Camlin v. Barnes, 50 N.C. 296; Plem- 
mons v. Improvement Co,, 108 N.C. 614, 138 S.E. 188; Bray v. Creekmore, 
109 N.C, 49, 18 S.E. 723; Jones v. Vanstory, 200 N.C. 582, 157 S.E. 
867; Hogsed v. Pearlman, 213 N.C, 240, 195 S.E. 789; Hlectric Member- 
ship Corp. v. Grannis Bros, supra; Bailey v. McPherson, supra. Cf. 
Insurance Co, v. Locker, 214 N.C, 1,197 S.E, 555, And as held in Plem- 
mons v. Improvement Co., supra, if the plaintiff had moved in the court 
below to substitute the Matheny Motor Company, Inc., in heu of the pur- 
ported partnership, the court could not have brought the corporation in as 
a party defendant without its consent, either expressed or by entering a 
general appearance, except by causing summons to be served upon it. 
Hence, if such motion had been made and granted, the status of the plain- 
tiff, with respect to the plea of the statute of limitations, would not have 
been changed. 

It follows, therefore, that since more than three years elapsed after the 
plaintiff’s cause of action arose before the corporate defendant was made 
a party to the action and served with summons, such action was barred 
by the three-year statute of limitations duly pleaded by said corporate 
defendant. G.S, 1-52. Hence, the ruling of the court below must be 
upheld, 

Affirmed. 


788 IN THE SUPREME COURT. [ 240 


Moss v. HIcKs. 


IDA FLORENCE MOSS y. A. HICKS. 
(Filed 20 October, 1954.) 


. Landlord and Tenant § 1: Master and Servant § 4b— 


A contract under which the owner of land furnishes a house and the 
land and one-half of the fertilizer, and the other party furnishes the labor 
for cultivating the crops and one-half of the fertilizer, with provision for 
division of the crops, creates the relationship between the parties of land- 
lord and tenant and not that of master and servant. 


bod 


by 


Landlord and Tenant §§ 10, 11— 


The landlord in an agricultural tenancy is not liable for injury suffered 
by the tenant when the steps of the house furnished the tenant collapse 
by reason of disrepair, even though the condition of the steps had there- 
tofore been brought to the landlord’s attention and he had agreed to repair 
same. 


APPEAL by plaintiff from Morris, J., at April Civil Term, 1954, of 
NASH. 

Civil action to recover for alleged actionable negligence of defendant 
in respect to repair and keeping in repair steps to his house on his land, 
in which plaintiff and her husband resided,—heard upon demurrer to 
complaint. 

The complaint (disregarding the numbering of paragraphs) alleges 
substantially the following: 

1. That on and prior to 9 June, 1933, plaintiff and her husband, 
Wiliam Pharaoh Moss, were engaged as agricultural tenants and share- 
croppers on the lands of defendant,—having moved thereto several years 
previously under an agreement and contract which (a) “required the 
landlord to furnish the land, buildings in which plaintiff and her family 
and other laborers should reside, and buildings for the team, tools and 
farming implements and to house the crop made on the said land and to 
furnish one-half of the fertilizers, and whereby defendant agreed to make 
advancements to plaintiff and her husband to enable them to make, culti- 
vate and harvest crops on said land,” and (b) “plaintiff and her husband 
and family and other laborers were required to live in buildings furnished 
by defendant and said tenants were required to furnish the labor and pay 
for one-half of the fertilizers”; and (ec) “the proceeds from the sale of 
crops, in accordance with said contract, were divided one-half to plaintiff 
and her husband, and one-half to defendant.” 

2. That the house on the farm assigned to plaintiff and family as their 
residence while they cultivated and harvested crops on said land pur- 
suant to said contract was an old house, but at the time plaintiff and her 
family moved to the premises the house was in a state of repair that made 
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it apparently safe for occupancy and sufficient for the use of plaintiff and 
her family as a residence. 

3. That the only means of ingress and egress to and from the said house 
were by steps consisting of six steps leading to the front and back porches, 
five feet above the ground, and front and back doors; that both front and 
back steps became rotten and weak and dangerous for use by plaintiff and 
other members of her family; that plaintiff and her husband repeatedly 
over a period of several months requested defendant to make the necessary 
repairs or replace the steps, and put them in a safe condition; and that 
defendant repeatedly promised plaintiff and her husband to aecede to 
their requests; that prior to 9 June, 1953, the front steps having broken 
and dropped to the ground, plaintiff and her husband were left with no 
alternative except to use the back steps and back door; that though plain- 
tiff and her husband informed defendant of this condition, and he ob- 
served it, and though he repeatedly promised to repair the house and 
make the steps safe, he failed and neglected (a) to furnish plaintiff and 
her family a safe place in which to live, and (b) to repair either the front 
or back steps “as it was his duty to do under the original contract of 
rental which governed the agricultural contract in force on June 9, 1953.” 

4, That on 9 June, 1953, when plaintiff undertook to ascend the back 
steps, they gave way and crashed to the ground causing her to fall, result- 
ing in personal injury to her in manner and to the extent alleged, by 
reason of which plaintiff is damaged in sum specified for which she prays 
judgment. 

Defendant demurred to the complaint for that it appears upon the face 
of it that the allegations are not sufficient to constitute a cause of action 
against defendant in that defendant, as the plaintiff’s landlord, was under 
no legal obligation to plaintiff to make repairs to the house occupied by 
her, a tenant on defendant’s farm. 

The cause coming on for hearing upon the said demurrer, the court 
being of opinion that the allegations of the complaint are not sufficient to 
constitute a cause of action, entered an order sustaining the demurrer. 
Plaintiff excepted thereto and appeals to Supreme Court, and assigns 
error, 


Davenport & Davenport for plaintiff, appellant. 
S.L. Arrington for defendant, appellee. 


Winporne, J. Did the trial court err in sustaining the demurrer to 
the complaint? This is the question presented on this appeal. And upon 
it arises the basie question as to whether the relation between plaintiff 
and defendant is that of landlord and tenant, or of master and servant. 
Plaintiff contends for the latter. But the decisions of this Court, and the 
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Landlord and Tenant Act, Chap. 42 of the General Statutes, lead to the 
conclusion that the relation is that of landlord and tenant. See among 
other cases Pleasants v. Barnes, 221 N.C. 1738, 19 S.E, 2d 627, which cites 
S. v. Hoover, 107 N.C, 795, 12 S.E. 451, and S. v. Hiheridge, 169 N.C. 
268, 84 S.E, 264. Compare S. v. Smith, 100 N.C. 466, 6 S.E. 84; Tucker 
v. Yarn Mill Co,, 194 N.C. 756, 140 S.E. 744, and Simmons v. Lebrun, 
219 N.C, 42, 12 S.E. 2d 644, 

Clearly from these decisions the contract between the defendant on the 
one hand, and the plaintiff and her husband, on the other, established as 
between them the relation of landlord and tenant with respect to the 
cultivation of the lands of defendant, and with respect to the occupancy 
of the house by plaintiff and her husband. 

In the Pleasants case, supra, plaintiff rented from defendants a farm 
in Johnston County, owned by them, for cultivation by him in the year 
1940 on “half shares, the old-fashioned way,” that is, plaintiff to “furnish 
labor and one-half the guano,” and receive half of the crops, and defend- 
ants to furnish “teams and tools” and receive the other half of the crops. 
Plaintiff was injured while engaged in pulling stumps on the land. This 
Court held that the relation of landlord and tenant existed between de- 
fendants and plaintiff with respect to the cultivation of the farm, and 
treated and disposed of the case in respect to the theory on which plaintiff 
brought the action, that is, that he was servant of defendant in doing the 
work of pulling stumps. 

In 8. v. Hoover, supra, where defendant was charged with enticing a 
servant, the contract, as testified to by the prosecutor, was as follows: 
“Jackson was to cultivate certain of the prosecutor’s land, amounting to 
about 8 or 9 acres, for the year 1890, and pay him as rental the sum of 
$33 or one 400-pound bale of cotton, with the understanding that Jackson 
was to work for the prosecutor whenever he needed Jackson and he (Jack- 
son) could leave his own crop, at 50 cents a day.” ‘The Court held that 
the relation of master and servant did not exist, for the reason that Jack- 
son was not in the employment of the prosecutor,—that the relation 
between them was that of landlord and tenant. 

The case of S. v. Etheridge, supra, was of similar nature to the Hoover 
case, supra. The decision of the Court was to like effect. Moreover, in 
the Mtheridge case the Court said, “We have never understood that, in 
law, either a tenant or cropper is a servant of the Jandlord.” See also 
Parker v. Brown, 186 N.C. 280, 48 S.E. 657. 

And in Tucker v. Yarn Mall Co., supra, in opinion by Connor, J., it 
is declared: “Tt is well settled by the decisions of this Court that ordi- 
narily a landlord owes no duty to the tenant to repair the premises, and 
is not liable for personal injuries sustained by the tenant, although such 
injuries are caused by the negligent breach of an agreement to repair.” 
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See Jordan v. Miller, 179 N.C. 78, 101 S.E. 550; Hudson v. Silk Co., 
185 N.C, 342, 117 S.E. 165. Indeed, the instant case presents no facts 
to take it out of this rule. 

So holding, the judgment below will be, and is 

Affirmed. 


JIM WHITE vy. H. A. LOGAN, JR. 


(Filed 20 October, 1954.) 
1. Payment § 9— 

The plea of payment is an affirmative defense and the general rule is 
that the burden of showing payment must be assumed by the party inter- 
posing it. 

2. Evidence § Ta— 
The burden of proof is a substantial right. 


3. Bills and Notes § 35— 


Where, in an action on a note, defendant admits the execution of the 
note and pleads payment in full, the burden is upon him to prove this 
defense, and an instruction that the plaintiff had the burden of establishing 
by the greater weight of the evidence that defendant was indebted to him 
in some amount, and the amount of the indebtedness, must be held preju- 
dicial error. 


Appeat by plaintiff from Pless, /., and a jury, at March-April Term, 
1954, of CLEVELAND. 

Civil action on promissory note. The plaintiff alleges a balance due 
of $1,089.20. The defendant in his further defense admits the execution 
of the note and pleads payment in full. On the issue of payment thus 
raised the trial court charged the jury, among other things, that “the 
plaintiff, Mr. White, has the burden of establishing by the greater weight 
of the evidence that the defendant, Mr. Logan, is indebted to him in some 
amount, and the amount of it.” Exception by plaintiff, 

The jury found for their verdict that the defendant owes a balance of 
$200. From judgment on the verdict, the plaintiff appeals. 


Horace Kennedy for plaintiff, appellant. 
No counsel contra. 


Jounson, J. It is well settled that the plea of payment is an affirma- 
tive one, and the general rule is that the burden of showing payment must 
be assumed by the party interposing it. Davis v. Dockery, 209 N.C. 272, 
183 S.E. 396; Furst v. Taylor, 204 N.C, 603, 169 S.E, 185; Collins v. 
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Vandiford, 196 N.C, 237, 145 S.E. 235; Swan v. Carawan, 168 N.C. 472, 
845.1. 699. See also Joyce v. Sell, 233 N.C. 585, 64 8.E. 2d 837; 8 Am. 
Jur., Bills and Notes, Sec. 1035; 40 Am. Jur., Payment, Sec. 278. The 
burden of proof is a substantial right. Davis v. Dockery, supra; Collins 
v. Vandiford, supra. 

Here the defendant’s plea of payment cast on him the burden of prov- 
ing the affirmative of the issue thus raised. However, the trial court 
inadvertently placed the burden of proof on the plaintiff. This entitles 
the plaintiff to a 

New trial. 


STATE vy. ALONZO MOORE. 
(Filed 20 October, 1954.) 


Criminal Law § 73a— 


The dropping of the appeal papers, suspended by a string, through the 
transom of the solicitor’s office in such way as to cause them to be pushed 
behind the door and out of sight when the door was opened, so that the 
papers were not seen until after time for service of case on appeal had 
expired, is not a sullicient service. 


DeEFENDANT’s appeal from Williams, J., May-June Term, 1954, 
CRAVEN, 

The defendant was tried at the May-June Term, 1954, Superior Court 
of Craven County, upon a bill charging murder in the first degree. How- 
ever, at the call of the case the Solicitor for the State announced that he 
would not ask for a verdict of guilty of the capital felony, but for a 
verdict of guilty of murder in the second degree. Upon the trial the 
defendant was convicted of murder in the second degree and from judg- 
ment imposed gave notice of appeal to the Supreme Court. The defend- 
ant was given 15 days in which to file and serve case on appeal, and the 
solicitor 10 days thereafter to serve countercase or file exceptions. The 
time for service of the case expired on Saturday, 19 June. On that day 
the defendant’s counsel attempted to serve the case by going to the office 
of the solicitor at 11:30 at night in company with a deputy sheriff. The 
solicitor’s office was closed and the door locked. The attorney and the 
deputy sheriff pried open the transom above the solicitor’s office door, 
tied the appeal papers to the end of a string, pushed them through the 
transom, to which the other end of the string was fastened, in such a way 
as caused the papers and the string to be pushed behind the door and out 
of sight upon its being opened. The solicitor did not discover the papers 
until 3 July. Defendant’s counsel had the deputy sheriff to mark the 
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papers “return of case on appeal as served” and immediately thereafter 
filed the papers as the case on appeal in this Court. Before the papers 
constituting defendant’s case on appeal were discovered, the solicitor’s 
time to file exceptions had expired. On failure of the solicitor and de- 
fense counsel to agree on exceptions, the solicitor served notice on defense 
counsel of record to appear before Judge Williams, before whom a motion 
was made to “strike out the defendant appellant’s statement of case on 
appeal and dismiss the appeal.” 

After hearing affidavits and argument, Judge Williams, on 9 August, 
entered an order: “And the court finding and concluding that the mode 
of service attempted to be made pursuant to these findings of fact was 
and is not legal service of the statement of case on appeal, and in fact no 
service as contemplated by the statute, doth consider, order and adjudge 
that the return of the deputy sheriff upon the said statement of case be 
stricken out, that the statement of case on appeal by defendant has not 
been legally served upon the Solicitor for the State, and that said state- 
ment of case on appeal be stricken from the record in this case and dis- 
missed.” 

To this order and the findings of fact therein, defendant objected, 
excepted and appealed to the Supreme Court. 

The Attorney-General filed a motion to dismiss and to affirm judgment 
of the Superior Court. Defendant filed a petition for certzorarz, and the 
Attorney-General filed an answer thereto. 


Attorney-General McMullan and Assistant Attorney-General Bruton 
for the State. 
Charles L, Abernethy, Jr., for defendant, appellant. 


Per Curtam. The questions presented in this appeal are settled by 
the decision in Bell v. Nivens, 225 N.C. 35, 33 S.E. 2d 66. 

Certiorart, disallowed. 

Motion to dismiss, denied. 

Motion to affirm, granted. 
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MRS. OLEEN CONNOR v. DR. SAM SCHENCK. 
(Filed 20 October, 1954.) 


Limitation of Actions § 5b— 


This action to recover for alleged malpractice in the diagnosis and treat- 
ment of plaintiff’s broken ankle was instituted some eleven years after the 
treatment. Plaintiff alleged that defendant concealed his own negligence 
and prevented plaintiff from securing other medical attention before fur- 
ther complications developed, but plaintiff’s evidence was to the effect that 
she talked to defendant after the treatment from time to time across the 
years and complained of the condition of her ankle. Held: There is no 
evidence of fraudulent concealment such as to toll the statute of lmita- 
tions, and judgment of nonsuit upon the plea of the three year statute, 
properly pleaded, is without error. 


AppEAL by plaintiff from Pless, J., March Term, 1954, of CLEVELAND. 
Affirmed. 

Action commenced 18 May, 1953, for damages for personal injuries 
allegedly caused by malpractice of defendant. 

Plaintiff’s evidence tends to show that on 17 February, 1942, she fell 
and broke her ankle; that defendant, a physician, X-rayed the ankle, 
gave the diagnosis that the main bone was not broken, only the little bone, 
and defendant’s treatment was by splint and bandages; that this diagnosis 
and treatment was in 1942, during the three months following her injury ; 
that defendant did not treat her further but that she talked with defend- 
ant thereafter from time to time across the years and complained of the 
eondition of her ankle. 

Plaintiff’s action is based on the alleged negligence of defendant in 
connection with the X-ray, diagnosis and treatment of plaintiff’s ankle in 
1942. She alleged further that defendant “persisted in fraudulently con- 
cealing his own negligence thereby preventing the Plaintiff from seeking 
further medical attention and correcting the injury before further com- 
pheations developed.” 

Defendant denied all allegations of negligence and pleaded the three- 
vear statute of limitations. Replying to the latter plea, plaintiff alleged 
that “the running of the statute of limitations was tolled by the fraudulent 
concealment of the facts by the Defendant.” 

At the close of plaintiff’s evidence, the court entered judgment of invol- 
untary nonsuit. Plaintiff excepted and appealed. 


C. B. Cash, Jr., for plaintiff, appellant. 
Jones & Small and Horace Kennedy for defendant, appellee. 


Or 
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Per Curtam. Conceding, but not deciding, the plaintifi’s evidence 
was sufficient for submission to the jury on the issue of defendant’s negli- 
gence in 1942, we are confronted by the fact that plaintiff waited some 
eleven years before commencing this action; and careful consideration of 
plaintiff’s evidence compels the conclusion that there is no evidence what- 
ever of defendant’s fraudulent concealment such as would constitute a 
basis of liability or such as would operate to toll the running of the statute 
of limitations. Hence, plaintifl’s action is barred by the three-year stat- 
ute; and we need not consider other grounds urged by defendant in 
support of the judgment of involuntary nonsuit. 


Affirmed. 


S. D. ELLISON v. J. W. HUNSINGER; PLANTERS & MERCHANTS WARE- 
HOUSE, INC.;: J. E. NOGGLE, Manacer or PLANTERS & MERCHANTS 
WAREHOUSE, INC.; A. B. FAIRLEY, Srate WAREHOUSE SUPERINTEND- 
ENT; AND BRANDON P,. HODGES, TREASURER OF THE STATE OF NORTH 


CAROLINA. 
(Filed 20 October, 1954.) 


AppraL by defendants Planters & Merchants Warehouse, Inc., and 
J. E, Noggle from Pless, J., March Term 1954, CLtevetanp. Affirmed. 

Civil action to recover the value of forty-three bales of lint cotton 
stored with defendant warehouse corporation. 

This cause was here on a former appeal, Ellison v. Hunsinger, 237 
N.C. 619, 75 S.E. 2d 884. The essential facts are there fully stated. On 
the rehearing in the court below the parties reaffirmed the stipulations 
theretofore entered of record and agreed that the fair market value of 
the cotton at the time it was put in storage was $8,878.85. Thereupon the 
court entered judgment against the warehouse corporation and its local 
manager, and they excepted and appealed. 


D.Z, Newton and George F. Coleman for plaintiff appellee. 
Joseph C. Whisnant and Horace Kennedy for defendant appellants. 


Per Ccrtam. The law as stated in the opinion of Parker, J., speaking 
for the Court, on the former appeal, Hilison v. Hunsinger, 237 N.C, 619, 
75 S.E. 2d 884, is the law of this case. What is there said needs no 
amplification or clarification. 

On this record it is erystal clear that the appellants received for storage 
forty-three bales of cotton belonging to the plaintiff. When they issued 
the warehouse certificates without complying with the requirements of 
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the statute or making any investigation as to the ownership of the cotton, 
they rendered its legal return to the plaintiff beyond the pale of possi- 
bility. They have failed to offer any legal justification for their failure 
to account to him for that which is his. The court below concluded that 
under these circumstances the appellants are indebted to plaintiff, as a 
raatter of law, in a sum equal to the fair market value of the cotton at 
the time they received it and entered judgment accordingly. We concur. 
Therefore, the judgment entered is 
Affirmed. 


WORD AND PHRASE INDEX. 


Abduction of Married Woman—S., v. 
Temple, 739. 

Absolute Privilege — Statements in 
pleadings or papers filed in judicial 
proceedings are absolutely privi- 
leged, Scott v. Veneer Co., 73. 

Abuse of Discretion—Complaint held 
to allege abuse of discretion on part 


of city officials, Burton v. Reids- 
ville, STT. 
Academie Questions — Where act 


sought to be restrained has been 
done pending appeal, appeal will 
be dismissed, Austin v. Dare Co., 
662. 

Accord and Satisfaction—-Compromise 
of claim by payment of amount less 
than sum demanded, see Compro- 
mise and Settlement; determination 
of whether accord was executory or 
executed, Dobias v. White, 680. 

Accounts Receivable—in re Manufac- 
turing Co., 586. 

Actions—Particular actions, see par- 
ticular titles of actions; pleadings, 
see Pleadings; trial of actions, see 
Trial; statements in pleadings or 
papers filed in judicial proceedings 
are absolutely privileged, Scott v. 
Veneer Co., 78. 

Administrative Law — Exclusiveness 
of statutory procedure, Lawson v. 
Bennett, 52; review of administra- 
tive orders, Baker v. Varser, 260. 

Adimissions—Of attorneys binding on 
clients, Newkirk v. Porter, 296: in 
pleadings, Whitson v. Frances, 733: 
against interest. Whitson v. Frav- 
ces, 733; silence has implied admis- 
sion of guilt, S. v. Temple, T38. 

Advancements—Crop lien for advance- 
ments, Turnage Co. v. Morton, 94; 
to remainderman out of life ten- 
ant’s income, In re Estate of Bulis, 
529. 

Adverse Possession—aAdverse and hos- 
tile possession, Lindsay v. Carsivell, 
45; lappage, Lindsay v. Carswell, 
45; sufficiency of evidence, Lindsay 
o. Carswell, 45; Newkirk v. Porter, 
296. 


Agriculture — Sharecropper is tenant 
and not servant, Joss v. Hicks, 
788; landlord’s liens, Hall v. Odom, 
66; right of lienholder against 
third persons, Hail v. Odoin, 66; 
Turnage v. Morton, 94. 

Ait Lines—Liability of for injury to 
passenger, Crowell v. Air Lines, 20. 

Alcoholic Beverage Control Act—See 
Intoxicating Liquor. 

Alimony—-See Divoree and Alimony. 

Allegata—Proof must conform 10, 
Messick v. Turnage, 625; Dobias v. 
White, 680; Barnes v. Caulbourne, 
721. 

Amendment—Of pleadings, see Plead- 
ings; of process, see Process. 


Animals — Liability for trespass of 
hunting dogs, Johnson wv. Heath, 
255. 

Answer—See Pleadings. 

Anticipation of Injury—-See Negli- 
gence. 


Anticipation of Negligence—Person is 
not required to anticipate negli- 
gence of others, Boone v. R. R., 
152: Trozler v. Motor Lines, 420. 

Apartment—Order of municipality for 
destruction of apartment on land 
rented by it, Burton v. Reidsville, 
OTT. 

Appeal and Error—-Appeals from In- 
dustrial Commission, see Master 
and Servant: appeals from Employ- 
ment Security Commission, see 
Master and Servant; appeals in 
criminal cases, see Criminal Law: 
appellate jurisdiction of Supreme 
Court in general, Jyachoshy vt. 
Wensil, 217; Howland v. Stitzer, 
680; Baker v. Varser, 260; Marh- 
han. v. Read, 577; MePherson. v. 
Bank, 1; Burton v. Reidsville, 641; 
judgments appealable, Ediards v. 
Raleigh, 187; Mills v. Richardson, 
187: Howland v, Stitser, 689; moot 
questions, Austin v. Dare County, 
662; Jenkins v. Fields, T76; neces- 
sity for exceptions, S. v. Ayscue, 
196: MePherson v. Bank, 1; Hove- 
land uv. Stitzer, 680; Mahan v, Read, 
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641; exceptions to signing of judg- 
ment, VJurnage v. Morton, 94: 
Beaver v. Paint Co., 828; 8. uv. Avs- 
cue, 196; Willingham v. Rock & 
Sand Co., 281; Nelson v. Simpkins, 
406; Moore v. Crossivell, 473; ex- 
ceptions to charge, Crowell v. Air 
Lines, 20; 8. v. Stantliff, 8332; Afoore 
vo. Crossicell, 473; exceptions to is- 
sues, Crowell v. Air Lines, 20; re- 
quirement that misstatement of 
contention be brought to trial 
court’s attention, Harris wv. Con- 
Struction Co., 556; objections and 
exceptions to proceedings in Su- 
perior Court on appeal from inferior 
court or administrative boards, 
Lewter v. Enterprises, 899; theory 
of trial in lower court, Crowell v. 
Air Lines, 20; Baker v. Varser, 260; 
Pegg v. Gray, 548; Britt Co. v. 
Drugs, Inc., 7535; pleadings neces- 
sary part of record, Macon v. Mur- 
ray, 116; assignments of error, In- 
sulating Co. v. Davidson County, 
336; Jfoore v. Crosswell, 473; S. v. 
Dew, 595; Dobias v. White, 680: 
S. uv. Taylor, 117; Donnell v. Cox, 
259; Beaver v. Paint Co., 328; 
abandonment of exceptions by fail- 
ure to discuss in the brief. S. vw. 
Stantliff, 3832: Dobias wv. White, 
680; Strickland v. Kornegay, Td8; 
presumptions and burden of show- 
ing error, Daniel v. Gardner, 249: 
Johnson v. Heath, 256; Roberts v. 
Hill, 873; Nelson v. Simpkins, 406; 
S. v. Dew, 595; harmless and preju- 
dicial error, Johnson v. Heath, 255; 
Reece v. Piedmont, 391; Childress v. 
Abeles, 667; S. v. Taylor, 117; S. vt. 
Bournais, 217; Jyachosky uv. Wen- 
sil, 217; Graham wv. R. R., 3838; 
Owens v. Kelly, T7170: Pierce v. Ins. 
Co., 567; review of findings of fact, 
Turnage Co. v. Morton, 94: Board 
of Hducation v. Comrs. of Onslorr, 
118; Donnell v. Cox, 259; Beaver v. 
Paint Co., 328; Griffith v. Griffith, 
271; RR. Rov. KR. R., 495: Gasperson 
vo, Riec, 660; Dobias v. White, 680: 
review of orders on motions to 
strike, J2 re Will of Wood. 134: 
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Daniel v. Gardner, 249; petitions to 
rehear, Power Co. v. Ins. Co., 196; 
Edgewood Kvoll Apts. v. Brasivell, 
760; remand, Griffith wv. Griffith, 
270; Roberts v. Hill, 3738; Wall v. 
Hardee, 465: Dobias v. White, 680; 
stare decisis. 8S. v. Mobley, 476; 
Summrell v. Racing Asso., 614. 

Appearance— Willingham v. Rock & 
Sand Co., 281, 

Arbitration and Award — R. R. v. 
R. R., 495. 

Architecture — Covenant that houses 
should not be built on lots without 
approval of architect, Julian v. 
Lawton, 436. 

“Arising out of’—Within meaning of 
Workmen’s Compensation Act, Lew- 
ter v. Hnterprises, 399; Potecte v. 
Pyrophyllite Co., 561. 

Argument — Of solicitor, held im- 
proper, S. v7 Smith, 631. 

Arrest and Bail—Right to make ar- 
rest, S. vu. Afobley, 476; liabilities 
on bail bonds, 8. v. Dew, 095; S. ev. 
Sims, 600. 

Arrest of Judgrient—Motions in, 8. v. 
Smith, 99: S. vc. Hall, 109. 

Assault—Danie' v. Gardner, 249. 

Assigned Risks-—Under Motor Vehicle 
Safety and Financial Responsibility 
Act, Graham v. Insurance Co., 458. 

Assignments—JIn re Mfg. Co., 586. 

Assignments of Error—Must be sup- 
ported by exceptions, S. v. Taylor, 
117; Donnell v. Cow, 259; Beaver v. 
Paint Co., 328: Jfoore v. Crosswell, 
473; may not be filed initially in 
Supreme Court, S. uv. Dew, 595; 
grouping of exceptions under as- 
signments of error, Dobias v. White, 
880; sufficie.cy of exceptions to 
findings of Superior Court on re- 
view on award of Industrial Com- 
mission, JLewter rv. Hnterprises, 
Ine, 899; review of exceptions by 
Superior Court to findings of In- 
dustrial Comrnission. Lewter v. Kn- 
terprises, Inc.. 3899; to charge, 
Crowell v. Air Lines, 20; Insulation 
Co, vu. Davidson Connty, 3386: sole 
exeeption to judgment does not pre- 
sent findings for review. Turnage 
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Co. v. Morton, 94; assignments not 
discussed in the brief deemed aban- 
doned, Dobias v. White, 680. 

Assumption of Risks — Eliminated 
from actions under Federal Fim- 
ployer’s Liability Act, Graham vt. 
R. R., 888: is defense which must 
be pleaded, Jlidkiff v. Auto Racing. 
Lre., 470. 

Attorney and Client — Right of de- 
fendant to counsel, 8S. v. Hackney, 
230; argument of solicitor held im- 
proper, S. wv. Smith, 681; compe- 
tency of evidence of confidential 
ecommunieations between attorney 
and client, Dobias v. White, 680; 
office of attorney, Baker v. Varser, 
260: admission to practice, Barer v. 
Varser, 260; authority of attorney, 
SN. wv. Barley, 2038: Newhirk v. Por- 
ter, 296. 

Automobiles—Interchange of freight 
by motor carrier, Utilities Con. tv. 
Motor Lines, 166: duty of motor 
carrier to provide safe unloading 
facilities, Honeycutt v. Bryan, 238: 
injury to participant in stock-car 
race. Midkiff v. Auto Racing, Tiic., 
470; automobile insurance, see In- 
surance; compromise and settlement 
of claim for civil damages by judg- 
ment in criminal prosecution, Jei- 
kins vu. Fields, 776; liability of 
dealer as bailee, ZJitsurance Co, v. 
Motors, Ive., 1838; sale and transfer 
of title, Wetherington v. Motor Co., 
90; violation of safety statutes. 
Aldridge vu. Hasty, 3538; due care in 


general, Johiuson v. Heath, 295; 
Aldridge wv. Husty, 858; collision 


with parked or disabled car, Bry- 
ant vu. Watford, 338: Moody v. Zin- 
mrerman, 752: skidding, S. v. Robin- 
son, 745; intersections and through 
streets, Baddcrs v. Lassiter, 4138; 
Trozter v. Motor Lines, 420; Gantt 
u. Hobson, 426: sudden emergency, 
Barnes uv. Caulbourne, 721: condi- 
tion of and defects in vehicles, 
Hopkins v. Comer, 148; Gantt v. 
Hobson, 426: speed, Gantt v. Hob- 
son, 426; passing vehicles traveling 
in opposite direction, Harris v. 


Construction Co., 556; passing ve- 
hicles traveling in same direction, 
Sheldon v. Childers, 449; Gasperson 
v. Rice, 660; pedestrians, Aldridge 
v, Hasty, 358; Whitson v. Frances, 
733; children on or near highway, 
Barnes v. Caulbourne, 721; plead- 
ings in auto accident cases, Trogvlecr 
n. .fotor Lines, 420; Gantt v. Hob- 
son, 426; negligence and proximate 
cause, clidridge v. Hasty, 353: con- 
curring and intervening negligence, 
Troxeler v. Motor Lines, 420: Gantt 
v. Hobson, 426; opinion evidence, 
Juachosky vu. Wensil, 217; S. vw. 
Robinson, T45; physical facts at 
scene, Aldridge v. Hasty, 3538: Shel- 
don vw. Childers, 449; nonsuit on is- 
sue of negligence, Bryant wv. Wat- 
ford, 3383; Aldridge v. Hasty, 353; 
Harris wv. Construction Co.. 556: 
Whitson v. Frances, 7338; nonsuit 
for contributory negligence, Lassi- 
ter uv. Coach Co., 142: Johnson v. 
Heath, 255; Bryant ¢v. Watford. 
b00; Badders v. Lassiter, 418; Shel- 
dou vu. Childers, 449; Gasperson v. 
Rice, 660; Moody v. Zimmermai, 
792: instructions, Barnes v. Caul- 
bourne, 721; permitting incompetent 
to drive, Heath v. Nirkiman, 308: 
Roberts v. Hill, 373; respondeat su- 
perior, Hillis uv. Service Co,, 458; 
Jyachosky v. Wensil, 217: Roberts 
v. Hill, 873; Harris v. Construction 
Co., 556: homicide, 8S. v. Bournais, 
311: reckless driving, 8. v. Robin- 
son, T4tor S&S. vu. Simmons, TSO; 
drunken driving. S. a Smith, 99; 
S. uv. Bolling, 141. 

AWhings — Liability of lessor and 
lessee for falling of awning, Hobbs 
t. Goodman, 192. 

Bail Bonds—See Arrest and Bail. 

Bailment—-Ins. Co. v. Jfotors, 188. 

Bastards—Wilful refusal to support. 
S. v. Wortham, 182; right to cus- 
tody, Wall v. Hardee, 465. 

Beer and Wine Election—Tuehker v. 
A.B.C. Board, 177. 

310. of Discovery—Aldridge v. Hasty, 
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Bills and Notes — Liability of hus- 
band’s estate for notes secured by 
mortgage on lands held by entire- 
ties, Montsinger v. White, 441; pay- 
ment of note by accord and satis- 
faction, Dobias v. White, 680; lia- 
bilities on forged endorsements, 
Britt v. Drugs, 755; endorser’s de- 
fense that payee agreed to procure 
insurance on life of maker, Bank v. 
Bryant, 610; defense of payment, 
White v. Logan, 791. 

Board of Law Examiners— Baker v. 
Varser, 261. 

Bonds—Contractor’s bonds for private 
construction, Hdgewood Knoll 
Apartments v. Braswell, 760; bail 
bonds, see Arrest and Bail. 

Bookkeeper—Forgery of endorsements 
on checks by bookkeeper, Britt Co. 
v. Drugs, Ine., T55. 

Boundaries—Declarations, Newkirk v. 
Porter, 296; processioning proceecd- 
ings, Newkirk -v. Porter, 296; 
Strickland v. Kornegay, Tds. 

Breach of the Peace—Within law al- 
lowing officer to arrest without war- 
rant, S. v. Jfobley, 476. 

Brief—Exceptions not set out in brief 
abandoned, S. wv. Stantliff, 382: 
Strickland v. Kornegay, 758; Dobias 
v. White, 680. 

Broadside Assignment of Error—In- 
sulation Co. v. Davidson County, 


306. 
Broadside Exception — To charge, 
Crowell v. Air Lines, 20; S. v. 


Stantliff, 332. 

Brokers—Wrongful interference with 
plaintiff's contract for commissions 
in sale of furniture cabinets, Chil- 
dress v. Abeles, 667; right to com- 
missions, Thompson v. Foster, 315. 

Burden of Proof——Prima facie case 
creates no presumption and does not 
alter burden of proof, Insurance Co. 
v. Motors, Ine., 1838; burden of prov- 
ing payment, White v. Logan, 791; 
is Substantial right, Owens «. Kelly, 
110; White v. Logan, 791: erroneous 
instruction on burden of proof is 
prejudicial error, Owens ve Kelly, 
170. 
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Burden of Showing Hrror—Daniel v. 
Gardner, 249; Johnson v. Heath, 


250, 


Cabinets—Wrongful interference with 
plaintiff’s contract for commissions 
in sale of furniture cabinets, Chil- 
dress v. Abeles, 667. 

Cancellation and Rescission of In- 
struments—Of release of automobile 
collision policy, Pierce v. Ins. Co., 
567; actions for damages for fraud 
in inducing execution rather than 
for cancellation, see Fraud. 

Cap Pistol—Firing of, causing explo- 
sion of gasoline tank truck, Hopkins 
a. Comer, 1438. 

Cape Hatteras Seashore National 
Park—Conveyance of land by Dare 
Co. for, Austin v. Dare Co., 662. 

Carbon Monoxide Poisoning — From 
gas heater, Caldwell v. Morrison, 
324. 

Carriers—Liability of employer for 
injury to employee under Federal 
Employer’s Liability Act, see Mas- 
ter and Servant; the right to equal 
use of common trackage, R. R. v. 
R. R., 495; rates and tarriffs, Croww- 
ell vu. Air Lines, 20; Utilities Com- 
mission v. Motor Lines, 166; facili- 
ties and terminals, R. R. v. R. R., 
495; unloading facilities, Honeycutt 
v. Bryan, 238; liability to passen- 
gers for negligent injury, Crowell 
v. Air Lines, 20. 

Case on Appeal-—Exceptions to charge 
inust be ineluded on case on appeal, 
Moore v. Crosswell, 473; service of, 
S. v. Moore, 792. 

Cerebral Llemorshage—As injury com- 
pensable under Workmen’s Compen- 
sation Act, Lewter v. Enterprises, 
Ine., 899. 

Certiorari—Baker v. Varser, 261; In 
re Stohicy, 658. 

Charge—See Instructions. 

Cheeks -- Liability of party cashing 
checks upon which endorsement had 
been forged, Britt Co. wv. Drugs, 
Tite, To. 

Children—Rights and disabilities of 
ininors, see Infants: willful failure 
tc support illegitimate children. see 
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Bastards: awarding custody of chil- 
dren in actions for divorce, see Di- 
vorce; habeas corpus for custody of 
minor child, Jn re JfcCornick, 468; 
Wall v. Hardee, 465; presumption 
that person may have issue so long 
as he lives, IfcPherson v. Bank, 1; 
“Heirs” held used in sense of chil- 
dren, Taylor v. Honeycutt, 105; duty 
of motorist in regard to children on 
or near highway, Barnes v. Caul- 
bourne, 721; even though infant is 
hired contrary to law, Workmen’s 
Compensation gives exclusive cover- 
age for injury in employment, Jfc- 
Nair v. Ward, 330. 

Circumstantial Evidence—Competency 
of, S. v. Stone, 606; sufficiency of 
circumstantial evidence of guilt to 
ibe submitted to jury, S. wv. Sin- 
mons, T80; sufficiency of circum- 
stantial evidence of negligence to 
be submitted to jury, Whitsen v. 
Frances, 7338. 

“Clean-Up” Calendar — Nonsuit for 
failure to appear, Nelson v. Simp- 
kins, 406. 

Clerks of Court—Probate jurisdiction, 
In re Will of Wood, 184; proces- 
sioning proceedings may be brought 
initially before a judge of Superior 
Court, Strickland v. Kornegay, 7a8. 

Code—See Statutes. 

Collateral Attack—Judgment of pro- 
bate court of another state not sub- 
ject to collateral attack in this 
state, Groome v. Leatherwood, 578. 

Color of Title—See Adverse Posses- 
sion. 

Commerce — Interstate commerce by 
air regulated by Federal Govern- 
ment, Crowell v. Air Lines, 20; 
liability for injury to employee 
in interstate commerce is governed 
by Federal Employer’s Liability 
Act, Graham vu. R. R., 338. 

Common Knowledge—Courts will take 
judicial notice that automobile 
manufacturers sell solely through 
local dealers, Wetherington v. Afotor 
Co., 90; that firing of cap pistol may 
explode gasoline fumes, Hophins v. 
Comer, 148. 
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Compensation Act — See Master and 
Servant. 
Commaint—-See Pleadings. 
Compromise and Settlement — Nettle- 
iment of claim by agreement or per- 
formance other than that which 
plaintiff could have demanded, see 
Accord and Satisfaction ; settlement 
by agreement on amount of re- 
covery, Jenkins vu. Fields, 776. 
Concurrent Sentences—Determination 
of whether sentences are coneurrent 
or consecutive, S. v. Bentley, 112. 
Confessions — Competency of, S. v. 
Hamer, 85; must be corroborated by 
cther evidence to be sufficient to be 
submitted to jury, S. v. Cope, 244. 
Confidential Communications—Compe- 
tency of evidence of confidential 
communications between attorney 
and client, Dohias v. White, 680. 
Conflict of Laws—Federal Employers’ 
Liability Act, see Master and Ser- 
vant: judgment of probate court of 
another state not subject to col- 
lateral attack in this state, Groome 
vo. Leatherwood, 573; Uniform Re- 
ciprocal Enforcement of Support 
Act, Mahan v. Read, 641. 
Consecutive Sentences—Determination 
of whether sentences are concurrent 
or consecutive, S. v. Bentley, 112. 
Conspiracy—s. v. Phillips, 516. 
Constitutional Law—Supervisory ju- 
risdiction of Supreme Court, J/c- 
Pherson v. Bank, 1; Edwards v. Ra- 
leigh, 187; S. v. Smith, 6381; In re 
Stokley, 658; S. v. Jfoore, 749; con- 
stitutionality of statute may not be 
raised initially in Supreme Court, 
Baker wv. Varser, 261; Mahan v. 
Read, 641: judgment of probate 
court of another state not subject 
to collateral attack in this state, 
Groome v. Leatherwood, 573; police 
power, Baker v. Varser, 260; equal 
protection and application of laws, 
Baker uv. Varser, 260; due process, 
Sunvmrell v. Racing Asso., 614; im- 
pairment of obligation of contract, 
Summeretl v. Racing Agsso., G14: 
necessity for indictment, S. v. Hall, 
109; right to fair trial, S. v. Ca- 
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nipe, 60; right to confront accusers, 
S. v. Hackney, 230; right to coun- 
sel, S. v. Hackney, 230; whether re- 
ecorder’s court was established by 
local act in contravention of Con- 
stitution, quaere, S. v. Baker, 140. 

Ccntentions—Expression of opinion on 
evidence by court in stating, Bran- 
non v. Ellis, 81; misstatement of 
law, even though given in stating 
contentions, is prejudicial, Harris 
u. Construction Co., 556. 

Continnance—Right to continuance in 
order to confront State’s witnesses, 
S. v. Hackney, 2380, 

Contracts—Right to contract in gen- 
eral. Clark v. Butts, T0909; Childress 
vu. Abcles, 667; Roberson v. Wil- 
lias. 696; consideration, Childress 
v. Abeles. 667; definiteness, Chil- 
dress v, Abeles, 667; contract limit- 
ing Hability for negligence, Crowell 
ae Air Lines, 20; construction of 
contracts. Stephens v. Lish, 289; 
Howland v. Stitser, 689: interfer- 
enee of contractual rights by third 
person, Utilities Com. cv. Motor 
Lines, 166; Childress wv. Abeles, 
667; constitutional proscription 
against impairment of obligations 
of contract. Sununrell v. Racing 
Asso., 614; contracts of insane per- 
sons. see Insane Persons: contracts 
to convey, see Vendor and Pur- 
chaser; to devise, Clark v. Butts, 
709: right of real estate broker to 
recover on quantum meruit, Thomp- 
son v. Foster, 315: to reeover for 
personal services against estate, 
Twiford v. Waterfield, 582: contract 
to procure life insurance, Bank v. 
Bryan, 610. 

Controversy Without Action — Facts 
agreed control, Mdicards vc. Raleigh, 
187. 

Contribution—Joinder of joint tort- 
fessors for contribution, see Torts. 

Contributory Negligence—Nonsuit on 
ground of, Badders v. Lassiter, 418; 
Sheldon vu. Childers, 449; Waldrup 
a, Carver, 649; Gasperson v. Rice, 
660: Moody wv. Zimmerman, 152; 
Oireus wo Kelly. TO: Bryant wv. 


Watford, 333; Waldrup v. Carver, 
649; Farfour v. Golf Club, 159; 
Johnson v. Heath, 255; need not be 
sole proximate cause, Badders v. 
Lassiter, 418: Sheldon v. Childers, 
449. 


Construction Bonds-—~Contractor’s 


bonds for private construction, 
Edgewood Knoll Apartments  v. 
Brasicll, 760. 


Corporations — Where complaint al- 


leges that individuals acted solely 
in representative capacity, they are 
unnecessary parties, Wetherington 
v Motor Co., 90; amendment sub- 
stituting corporation in lieu of in- 
dividual as party defendant consti- 
tutes new cause, MeLean v. Alath- 
eny, T8385: attack of corporate acts 
by stockholders, R. R. vw. R. R., 499; 
dividends, In re Estate of Bulis, 
529: forgery of endorsements on 
ehecks by bookkeeper, Britt Co, tv. 
Drugs. ne. TI, 


Counties—Conveyanece of land by Dare 


Co. Austin v. Dare Co., 662; lia- 
bility for torts, Hayes v. Billings, 
78. 


Courts--Supervisory jurisdiction of 


Supreme Covrt, see Appeal and 
Iirror:; jurisdiction of Superior 
Court on appeal from Industrial 
Commission, see Master and Ser- 
vant: review of action of adminis- 
trative board, Baker v. Varser, 261: 
chainbers jurisdiction of emergency 
judge, Stri¢cklund v. Kornegay, 758: 
judgment of foreign probate court 
conclusive. Groome v. Leatherwood, 
5738: Uniform Reciprocal Enforce- 
ment of Support Act, Mahan v. 
Read, 641: whether recorder’s court 
was established by local act in con- 
travention of Constitution, quaere, 
S. uv. Baker, 140; defendant may not 
be tried in the Superior Court on an 
original warrant unless first tried 
and convicted in inferior court. S. 
a. Mall, 109. 


Covenants-—-By grantee to pay pro- 


portionate part of street improve- 
ments, Stephens Co. v. Lish, 289; 
building restrictions, Jvgle v. Stub- 
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bins, 882; Julian v. Lawton, 436; 
grantee is bound by covenants, 
Story v. Walcott, 622. 


Criminal Law — Constitutional safe- 


guards and guaranties to persons 
accused of crime, see Constitutional 
Law; prosecutions for particular 
crimes, see particular titles of 
crimes; compromise and settlement 
of claim for civil damages by judg- 
ment in criminal prosecution, Jen- 
kins v. Fields, 776; where defend- 
ant is convicted of a graver and 
lesser degree of same crime, con- 
viction of lesser offense will be 
treated as surplusage, S. v. Stone, 
606; appeals from inferior courts, 
S. v. Hall, 109; certiorari to inferior 
court, In re Stokley, 568; nolo con- 
tendere, S. v. Barley, 253; evidence 
of guilt of other offenses, 8S. v. Mc- 
Clain, 171; S. v. Meyers, 462; com- 
petency of circumstantial evidence, 
S. v. Stone, 606; confessions, S. wv. 
Hanier, 85; 8S. vu. Cope, 244; silence 
as implied admission, S. v. Temple, 
738; cross-examination, S. v. Phil- 
lips, 516; character evidence, S. tv. 
Wortham, 182; S. v. Phillips, 516; 
impeaching witness, S. v. Cope, 244; 
State’s exculpatory testimony, S. v. 
Tolbert, 445; S. v. Simmons, 780; 
evidence obtained without search 
warrant, S. v. Moore, 749: time of 
trial and continuance, S. v. Hack- 
ney, 280; new trial for miseonduct 
affecting jury, S. v. Hamer, 85; ex- 
pression of opinion on evidence by 
court during progress of trial, S. v. 
Canipe, 60; S. v. Smith, 99; S. v. 
McRae, 334; argument of solicitor, 
S. uv. Smith, 681; province of court 
and jury in general, S. v. Canipe, 
60; S. v. Simmons, 780; nonsuit, 
S. v. Simmons, 780; 8S. v. Cope, 244; 
S. v. Tolbert, 445: expression of 
opinion on evidence by court in 
charge, S. v. Stantliff, 332; charge 
on character evidence, 8. v. Wor- 
tham, 1382; arrest of judgment, NS. 
vw. Smith, 99; 8S. v. Hall, 109; S. v. 
Gales, 8319; concurrent and consecu- 
tive sentences, S. v. Bentley, 112; 


WORD AND PHRASE INDEX. 803 


suspended judgments and execu- 
tions, S. v. Miliner, 602; S. vu. Me- 
Bride, 619; supervisory and ap- 
pellate jurisdiction of Supreme 
Sourt, S. v. Snvith, 631: In re Stok- 
ley, 658; judgments appealable, S. 
vt. Baker, 140; service of case on 
appeal, S. vu. foore, 792; objections 
and exceptions, S. t. Ayseue, 196; 
S. uv. Smith, 681: 8. xv. Stantlff, 
382: 8S. uv. Giles, 319: briefs. S. wv. 
Stantliff, 382; assignments of error, 
S. wv Taylor, 117; harmless and 
prejudicial error, S. v. Taylor, 117; 
S. v. Bournats, 811; 8S. v. Canipe, 
60; S. v. Hamer, 85; S. v. Phillips, 
n16; Post Conviction Hearing <Act, 
S. vu. Hackney, 230. 


Cross-examination—-By solicitor held 


improper, S. v. Phillips, 516. 


Cuwlpable Negligence —- Instruction on 


culpable negligence held without 
error, S. v. Bournais. 311: culpable 
negligence is something more than 
civil negligence, SN. wv. Robersoi, 
743. 


Damuges—Compensatory damages in 


general, Oitcns vu. Kelly, TIO; ag- 
gravation and mitigation of dam- 
ages, Heath v. Kirkman, 3808: puni- 
tive damages, /fcath v. Nirhinai, 
3038; competency of evidence on is- 
sue, Owens v. Kelly, T70: instruc- 
tions, Pierce v. Ins. Co., 567. 


Death—Terminates agency, Julian v. 


Lawton, 486: action for wrongful 
death of employee injured in duties 
in interstate commerce governed by 
Tederal Employer’s Liability <Act, 
Graham v. R. &., 338: in action for 
wrongful death, allegation that 
plaintiff is duly qualified adminis- 
trator is sufficient. Widhiff v. Auto 
Racing, 470. 


Declarations — Recital in deed held 


not competent in favor of party or 
those in privity, Skipper v. You, 
102; introduction of exculpatory 
declarations by the State. S. v. Z'ol- 
bert, 445; against interest. Vewkirh 
v. Porter, 296; Whitson v. Franecs, 
738. 
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Declaratory Judgment Act—-Submis- 
sion of facts agreed, see Controversy 
Without Action. 

Deeds — Engrafting parol trust on, 
Lamm v,. Crumpler, 35; operation 
as color of title, see Adverse Pos- 
session; recital in deed held not 
competent in favor of parties or 
those in privity, Skipper v. Youre, 
102; ascertainment of boundaries, 
see Boundaries; fraud in inducing 
plaintiff to convey timber rights, 
Roberson v. Williams, 696; date re- 
eited is prima facie correct, Sand- 
lin a. Weaver, 703; construction of 
deeds in general, Stephens Co. v. 
Lisk, 289; Sandlin v. Weaver, 703; 
covenants and stipulations, Stephens 
Co. vt. Lishk, 289; Story v. Walcott, 
$22; restrictive covenants, Ingle v. 
Stubbins, 382; Julian v. Lawton, 
486: provisions for repurchase by 
grantor, Story wv. Watleott, 622; 
Sandlin v. Weaver, 708. 

Deeds of Separation—Mental incom- 
petency as affecting, aieson v. 
Bennett, 52; held not merged in 
subsequent divorce decree, Hoie- 
land vu. Stitzer, 689. 

Defective Statement of Good Cause 
of Action—Scott v. Veneer Co., 733 
Mills v. Richardson, 187. 

Demurrer-—See Pleadings. 

Deseent and Distribution—In absence 
of evidence of a will, presumption 
is that deceased person died intes- 
tate, Skipper v. You, 102. 

Deyisavit Vel Non—Jn re Will of 
Wood, 134. 

Discovery—See Bill of Discovery. 

Discretion—Complaint held to allege 
abuse of discretion on part of city 
officials, Burton v. Reidsville, ST. 

Dividends—Wife beneficiary held en- 
titled to dividends payable on date 
transpiring prior to her death, J 
re Estate of Bulis, 529. 

Divorce and Alimony—Deecds of sepa- 
ration, see Husband and Wife; 
habeas corpus for control of minor 
child as between husband and wife 
separated but not divoreed, Jiu re 
McCormick, 468 : divorcee on grounds 


of separation, Lawson v. Bennett, 
52; pleadings in cross-action, Lavw- 
son v. Bennett, 52; alimony pen- 
dente lite, Sellars v. Sellars, 475; 
merger of deed of separation in di- 
vorce decree, Howland v. Stitzer, 
689; custody and support of chil- 
dren, Griffith v. Griffith, 271. 

Doctrine of Last Clear Chance— Boone 
vw. RR. R., 182. 

Dogs—Trespass by 
Pega v. Gray, 54s. 

“Domicile’—Within the meaning of 
rule for applicant license for bar, 
Baker v. Varser, 261. 

Dominant Highway—Badders v. Las- 
siter, 418. 

Drunken Driving—NS. vw. 
XS. vo. Bolling. JAt. 

Due Process of Law — Constitutional 
guarantee of persons accused of 
crime, S. v. Hackney, 230; right to 
practice law is not privilege or im- 
munity, Buhker v. Varser, 261; fact 
that state court overrules previous 
decisions is not denial of due 
process, Sumnirell v. Racing Asso., 
G14. 

Education—See Schools, 

Ejectment--Shipper v. Your, 102. 

Blection Under Will — Sandlin v. 
Weaver, T0038. 

Eleetions—Tuchker v. 
177. 

Elevator—Fall down elevator shaft 
by invitee, Waldrup cv. Carver, 649. 

Elopement —- With married woman, 
S. vu. Tentple, 739. 

Inbezzlement—Charge of, in papers 
filed in civil action is absohitely 
privileged, Scotf v. Veneer Co,., 78. 

Imergeney Judges—Chambers juris- 
diction of emergency judge, Strick- 
land wv. Mornegay, Ts, 

Employer and Iimployee---See Master 
and Servant, 

Jmployer’s Liability Act—See Master 
and Servant. 

Employment Security 
Employment Security Com. v. 
land Crafts, Inc., 727. 

Entireties—See THLusband and Wife. 


hunting dogs, 


Snvith, O99; 


A.B.C. Board, 


Conunissiou— 
Sliy- 
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Equity—Estoppel, see Estoppel; Dill 
of discovery, see Bill of Discovery: 
quasi — contracts, see Quasi Con- 
tracts; trusts, see Trusts. 

Estates—Estates created by will, see 
Wills; estates created by deeds. see 
Deeds; allotment of income between 
life beneficiary and remaindermen, 
In re Estate of Bulis, 589. 

Hstates by Entireties, see Husband 
and Wife. 

Estoppel—By record, Board of Hdu- 
cation v, Commissioners of Onsloic, 
118; equitable estoppel, Turnage 
Co. v. Morton, 94; estoppel must be 
pleaded, Hall v. Odom, 66; Turnage 
Co. v. Morton, 94. 

Evidence — In criminal prosecutions 
and particular actions, see particu- 
lar titles of actions and crimes; 
bill of discovery, see Bill of Dis- 
covery; judicial knowledge, Weth- 
erington v. Motor Co., 90; Hopkins 
v. Comer, 1438; presumptions, Mc- 
Pherson v. Bank, 1; Skipper v. Your, 
102; burden of proof is substantial 
right, Owens v. Kelly, T70; White 
v. Logan, 791; prima facie case, 
Ins. Co. v. Motors, 1838; Jyachosky 
v. Wensil, 217; communications be- 
tween attorney and client, Dobias 
v, White, 680; party offering depo- 
sition not bound thereby, Aldridge 
vw. Hasty, 858; pleadings in evi- 
dence, Whitson v. Frances, 733; ad- 
missions, Newkirk v. Porter, 296; 
Whitson v. Frances, 733; recitals in 
deed, Skipper v. Yow, 102; expert 
and opinion evidence, Hopkins v. 
Comer, 148; harmless and prejudi- 
cial error in admission or exclusion 
of evidence, Reese v. Piedmont, Inc., 
391; expression of opinion on, by 
trial court in selection of jury, S. v. 
Canipe, 60; expression of opinion by 
court on evidence in manner of 
interrogating witness, 8S. v. McRae, 
334; S. v. Smith, 99; by court in 
instructions, Miller v. R. R., 617. 

Ex Mero Motu—Supreme Court will 
protect rights of infants er mero 
moti, McPherson v. Bank, 1; while 
exception to argument of solicitor 


should be taken before a verdict 
Supreme Court takes cognizance 
thereof in this case in exercise of 
supervisory jurisdiction, SS. 2+. 
Smith, 6381; Supreme Court will 
take cognizance of fatal defect of 
party plaintiff. Mahan v. Read, 
641; Supreme Court will take no- 
tice that certiorari, issued some 11 
years after conviction, was not 
available, Ji re Stokley, 658, 

Exceptions—To charge. Crowell v. 
Air Lines, 20; S. v. Stantliff, 332; 
exceptions to charge must be in- 
eluded in case on appeal. Moore v. 
Crossicell, 478; requirement that 
misstatement of contention be 
brought to court’s attention to sup- 
port exception to charge, Harris v. 
Construction Co., 556; appeal is ex- 
ception to judgment, 8. v7. Ayscue, 
196: sole exception to judgment 
does not present findings for re- 
view, Turnage Co. v. Morton, 94; 
Beaver v. Paint Co., 328; Moore v. 
Crosswell, 473; Willingham v. Rock 
& Sand Co., 281; sufficiency of ex- 
ceptions to findings of superior 
court on review of award of Indus- 
trial Commission, Lewter v. Enter- 
prises, Ine., 3899; Willingham v. 
Rock & Sand Co., 281; competency 
and sufficiency of evidence must be 
presented by exceptions duly taken, 
S. v. Ayscue, 196; while exception 
tu argument of solicitor should be 
taken before a verdict, Supreme 
Court takes cognizance thereof in 
this case in exercise of supervisory 
jurisdiction, S. vw, Smith, 681; 
grouping of exceptions under as- 
signments of error, Dobias v. White, 
680; assignments of error must be 
supported by exceptions, 8. v. Tay- 
lor, 117; Donnell v. Cox, 259; ex- 
ceptions not set out in brief aban- 
doned, S. v. Stantliff, 332; Strick- 
land v. Kornegay, T58. 

Exculpatory Statements—State bound 
by its testimony of exculpatory 
statement made by defendant, S. v,. 
Simnions, T8380; 8, v. Tolbert, 445. 


806 


ee 


Execution—Suspended execution, 8. v. 
Millner, 602; S. v. McBride, 619. 
Executors and Administrators — Ac- 
tion for wrongful death, see Death; 
actions on contracts to devise, 
Clark v. Butts, 709: claim against 
husband’s estate for note for lands 
held, by entireties, Montsinger v. 
White, 441; claim against estate for 
personal services, Zwiford v. Wa- 
terfield, 582; foreign probate decree 
conclusive, Groome v. Leatherwood, 

573. 

Exeeutory and Executed Contracts— 
Dobias v. White, 680. 

Expert Testimony — Hopkins v. Co- 
mer, 148. 

Explosion—-Of gasoline tank 
Hopkins v. Comer, 148. 

Expression of Opinion—-On evidence 
by trial eourt in selection of jury, 
S. v. Canipe, 60; by court on evi- 
dence in manner of interrogating 
witness, S. vw. McRae, 3384; S. v. 
Smith, 99; on evidence by court in 
instructions, Miller ve R. R., 617; 
on evidence by court in stating con- 
tentions, Brannon v. Hilis, 81; 8S. v. 
Stantliff, 382. 

IDxtrajudicial Confessions—S. v. Hua- 
mer, 85; must be corroborated by 
other evidence to be sufficient to be 
submitted to jury, S. uv. Cope, 244. 

Facts Agreed-—Submission of contro- 
versy on, see Controversy Without 
Action. 

alse Pretense—False fire insurance 
claims, S. vw. Fraylon, 365; false 
representation that criminal prose- 
cution was imminent, 8S. v. Phillips, 
516, 

Tederal Employer’s Liability Act— 
Graham wv. R. R., 3388; Miller v. 
R. R., 617. 

Federal Government—-Interstate Com- 
merce by air regulated by, Crowell 
v. air Lines, 20, 

Federal Housing Administration— 
Fraud in obtaining land for housing 
project, Lamm v. Crumpler, 35. 

Filling Stations—Negligence in enter- 
ing highway from, Gantt v. Hobson, 
426. 


truck, 
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Findings of Fact—Review of, Vur- 
nage Co. v. Morton, 94; Board of 
Hducation v. Comrs. of Onslow, 
118; Donnell v. Cox, 259; Nelson v. 
Simpkins, 406; Gasperson v. Rice, 


660; Rk. R. ve. #&. R., 495; Sole ex- 
ception to judgment does not pre- 


sent findings for review, Turnage 
Co. vu. Morton, 94; Beaver uv. Paint 
Co., 328; sufficieucy of exceptions to 
findings of fact of Industrial Com- 
mission, Willingham wv. Rock «& 
Sand Co., 281; Lewter v. Enter- 
prises, Inec., 899; sufficiency of ex- 
ceptions to findings of superior 
court on review on award of Indus- 
trial Commission, Leiter v. Enter- 
prises, Inc., 899; of administrative 
board conclusive, Baker v. Varser, 
261; where facts have been found 
under misapprehension of law, 
eause will be remanded, Griffith v. 
Griffith, 271; remand for conflicting 
or insufficient findings. Dobias v, 
White, 680; Wall v. Hardce, 465; of 


Utilities Commission insufficient 
predicate for judgment Vacating 


eoutract for division of revenue 
from interchange of freight, Utili- 
ties Com. v. Motor Lines, 166, 

Iire-—Liability of bailee for hire for 
destruction of car by fire. Zusur- 
ance Co. v. Motors, Inc., 13. 

Fovreseeability—As element of proxi- 
mate cause, Boone vu. KR. R., 1523 
Aldridge v. Hasty, 358. 

Forgery —- Liability of party cashing 
checks upon which endorsement had 
been forged, Britt Co. v. Drugs, Inec., 
7TO0, 

Pox Hounds — Trespass by huntiug 
dogs, Pegg v. Gray, 5As. 

Fraud—Definition, Lamm v. Crump- 
ler, 3803 Roberson v. Williams, 696; 
past or subsisting fact, Laman v. 
Crumpler, 85; knowledge and_= in- 
tent to deceive, Roberson v. WWil- 
liams, 696; pleadings. Laimn  v. 
Crumpler, 35; Beleh v. Perry, T64;3 
false fire insurance claims, \. v. 
Fraylon, 365; rescission of release 
of automobile collision policy, 
Pierce v. Ins, Co., 567; fraudulent 
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concealment of cause of action for 
malpractice as effecting Statute of 


Limitations, Connor v. Schenck, 
794. 
Frauds, Statute of — Childress v. 


Abeles, 667; Dobias v. White, 680; 
Clark vu. Clark, 609. 

Furniture Cabinets — Wrongful in- 
terference with plaintiff’s contract 
for commissions in sale of furni- 
ture cabinets, Childress v. Abeles, 
667. 

Games and Exhibitions—Liability for 
injury to golfer, Farfour v. Golf 
Club, 159; liability for injury to 
racing driver, Midkiff v. Auto 
Racing, 470. 

Garages—Liability of owner as bailee, 
Insurance Co. v. Motors, Inc., 183. 

Gas—Liability for carbon monoxide 
poisoning from gas heater, Caldirell 
v. Morrison, 324. 

Gasoline Tank Truck—Explosion of, 
Hopkins v. Comer, 148. 

General Statutes—See Statutes. 

Golf—-Injury to player resulting from 
stepping in water hose connection, 
Farfour v. Golf Club, 159. 

“Good Behavior’—As used in order 
suspending execution, 8S. v. MJillner, 
602; S. v. McBride, 619. 

Governmental Immunity—Of counties 
in performance of governmental 
function, Hayes v. Billings, 78. 

Grand Jury-—S. v. Gales, 319. 

Habeas Corpus—To obtain custody of 
minor child, Wall v. Hardee, 465; 
In re McCormick, 468. 

Harmless and Prejudicial Error — In 
course and conduct of trial, S. vw. 
Canipe, 60; &. v. Hamer, 85; S. xv. 
Phillips, 516; Pierce v. Ins. Co., 
o67; in instructions, S. v. Taylor, 
117; Jyachosky v. Wensil, 217; 
Grahan vu. R. R., 888; Owens v. 
Kelly, 770; S&S. v. Bournais, 311; 
in admission or exclusion of evi- 
dence, Reese v. Piedmont, Inc., 391; 
Childress v. Abeles, 667; in denial 
of motion to strike, Daniel v. Gard- 
ner, 249; burden on appellant not 
only to show error but that error 


was prejudicial, Johnson v. Heath, 
20%, 

Hfatteras Seashore National Park— 
Conveyance of land by Dare Co., 
Austin v. Dare Co., 662. 

Heart Disease—As compensable under 
Workmen’s Compensation Act, Leve- 
ter v. Enterprises, Inc., 399. 

“Heirs’—Held used in sense of chil- 
dren, Taylor v. Honeycutt, 105. 

Ifemorrhage — Cerebral hemorrhage 
as injury compensable under Work- 
men’s Compensation Act, Lewter v. 
Enterprises, Ine., 399. 

Hernia—Findings held sufficient to 
Support award of compensation, 
Beaver v. Paint Co., 328. 

Highways—Law of the road and neg- 
ligent driving, see Automobiles; 
liability for injuries on highway 
under construction, Harris v. Con- 
struction Co., 556. 

Helding Over — After expiration of 
lease, Duke v. Davenport, 652. 

Homicide—In operation of automo- 
biles, see Automobiles; evidence of 
motive and malice, S. v. Gales, 319; 
sufficiency of evidence and nonsuit, 
S. uv. Gales, 319; 8S. v. Tolbert, 445; 
instructions, S. v. Bournais, 311. 

Hospitals—-Liability for injury to pa- 
tient falling in stepping from upper 
level of restroom, Reese v. Pied- 
mont, Ine., 391. 

Housing Project—-raud in obtaining 
land for housing project, Lamm v. 
Crumpler, 35. 

Hunting — Trespass by hunting dogs, 
Pegg v. Gray, 548. 

Husband and Wife — Divorce and 
awarding custody of children in ac- 
tions for divorce, see Divorce and 
Alimony; habeas corpus for control 
of minor child as between husband 
and wife separated, but not di- 
voreed, In re McCormick, 468; 
marital state alone insufficient to 
warrant inferences of wife’s con- 
spiracy with husband to do unlaw- 
ful act, S. v. Phillips, 516; wife’s 
Separate estate, Owens v. Kelly, 
770; husband may waive right to 
sue for hospital bills resulting from 
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negligent injury. Jyachosky  v. 
Wensil, 217; separation agreements, 
Lawson v. Bennett, 52; Howland v. 
Stitzer, 689: husband as. wife’s 
agent, Dobias v. White, 680; estates 
by entireties, Montsinger v. White, 
441. 

Identity-—-Witnesses may testify from 
appearance that truck involved in 
accident was same as that later 
identified as belonging to defendant, 
Jyachosky v. Wensil, 217. 

Illegitimate Children—Willful failure 
to support, see Bastards; right to 
custody of, Wall v. Hardee, 465. 

Impairment of Obligations of Con- 
tract—Summrell v. Racing Asso., 
614. 

Impeaching Verdict—-Barnes v. Caul- 
bourne, 721. 

Implied Contract—To recover for per- 
sonal services against decedent 
must be based upon, Twiferd v. 
Waterfield, 582. 

Improvements—Covenant by grantee 
to pay proportionate part of street 
improvements, Stephens Co. v. 
Lisk, 289. 

Ineest—f. v. Stone, 606. 

Indemnity—Provision in airport lease, 
Crowell v. Air Lines, 20. 

Independent Contractor — Determina- 
tion of whether tort feasor was in- 
dependent contractor or servant 
within doctrine of respondeat su- 
perior, Harris v. Construction Co., 
056, 

Indictment --- Defendant may not be 
tried in the Superior Court on an 
original warrant unless first tried 
ald convicted in inferior court, S. 2. 
Hall, 109; preliminary hearing not 
essential. S. v. Hackney, 230; 
charge of crime, S. v. Smith, 99: 
time motion to quash must be made, 
S. vc. Gales, 319. 

Industrial Commission — See Master 
and Servant. 

Infants—Protection and supervision 
of courts, MePherson v. Bank, 1: 
action against infants and persons 
in posse. McPherson v. Bank, 1: 
In re Will of Wood, 134; even 
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though infant is hired contrary to 
law, Workmen’s Compensation gives 
exclusive ecoverege for injury in 
employment, WeVair v. Ward, 330; 
awarding custody in divorce action, 
see Divorce; habeas corpus for con- 
trol of minor child as between hus- 
band and wife separated but not di- 
voreed, Zn re UcCornick, 468: for 
custody of illegitimate child, Wall 
v. Hardee, 465; duty of motorist in 
regard to children on or near high- 
way, Barnes uv. Caulbourne, 721. 

Injunction — Enjoining city’s destruc- 
tion of apartment house on land 
leased by it, Burton v. Reidsville, 
o77; mandatory injunctions. Ingle 
v. Stubbins, 382; inadequacy of le- 
gal remedy. R. R. v. R. R., 495; 
where act sought to be restrained 
has been done pending appeal, 
appeal will be cismissed, Austin v. 
Dare Co., 662. 

Insane Persons—<Action for negligent 
injury to inecorapetent while con- 
fined in jail, Heyes v. Billings, 78; 
contracts of not void but voidable, 
Lawson uv. Bennett, 52. 

Insanity — As ground 
Lawson v. Rennett, 52. 

Instructions — Statement of evidence 
and application of law thereto, 
Brannon v. Ellis, 81; S. uv. Stant- 
liff, 8382; Pierce v. Ins. Co., 567; 
Barnes v. Caultourne, 721; request 
for, Aldridge wv. Hasty, 353: evi- 
dence held to require instruction on 
doctrine of sudden emergency, 
Barnes v. Caulbourne, 721; instruc- 
tion on culpakle negligence held 
without error, S. uv. Bournais, 311; 
on right to recover quantum meruit 
for services rendered deceased held 
erroneous, Yieiford wv. Waterfield, 
582; failing to give defendant bene- 
fit of character cyidenee as sub- 
stantive proof held error, S. vw, 
Wortham, 182; in actions for negli- 
gent injury. see Negligence: Auto- 
mobiles ; instructions on prima facie 
ease established by proof of owner- 
ship of automobile, Jyachoshky v. 
Wensil, 217; expression of opinion 
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on evidence by court in stating con- 
tentions, Brannon v. Ellis, 81; Miller 
v. R. R., 617; misstatement of law, 
even though given in stating con- 
tentions, is prejudicial, Harris v. 
Construction Co., 556; exceptions to 
charge must be included on case on 
appeal, Moore v. Crosswell, 473; 
broadside exception to charge, S. v. 
Stantliff, 332; harmless and preju- 
dicial error in, Jyachosky v. Wen- 
sil, 217; S. v. Bournais, 311; Gra- 
ham v. R. R., 888; S. v. Taylor, 
117; Owens v. Kelly, 770. 

Insulated Negligence — Graham v. 
R. R., 3388; Troxler v. Motor Lines, 
420; Gantt v. Hobson, 426. 

Insurance — Fire insurance, false 
claims, S. v. Fraylon, 365; contract 
ty insure, Bank v. Bryan, 610; auto 
insurance, collision and _ upset, 
Pierce v. Ins. Co., 567; vehicles 
covered, Graham v. Ins. Co., 458. 

Intent—-Misrepresentation as to pres- 
ent intent may be basis for fraud, 
Lamm v. Crumpler, 35. 

Interchange of Freight — Utilities 
Com. v. Motor Lines, 166. 

Interlocutory Order — Appeals from. 
Edwards v. Raleigh, 1387; Mills v. 
Richardson, 187. 

Intersection — Badders v. Lassiter, 
413; Troaler v. Motor Lines, 420; 
Gantt v. Hobson, 426. 

Interstate Commerce — By air, regu- 
lated by Federal Government, 
Crowell v. Air Lines, 20; liability 
for injury to employee in interstate 
commerce is governed by Federal 
Employer’s Liability Act, Graham 
v. R. R., 38388. 

Intervening Negligence — Trozler v. 
Motor Lines, 420; Gantt v. Hobson, 
426. 

Intoxicating Liquor —- Evidence held 
insufficient to support order execut- 
ing a suspended sentence for that 
defendant had violated the liquor 
laws, S. v. Millner, 602; beer and 
wine election, Zucker v. A.B.C. 
Board, 177; indictment, S. v. Hall, 
109; search of premises with de- 
fendant’s consent, S. v. Moore, 749. 


Intoxication — Drunken driving. S. 
v. Smith, 99; S. v. Bolling, 141. 
Invitees—Liability of owner of lands 
ov buildings for injury to, see 

Negligence. 

Involuntary Manslaughter — In oper- 
ation of automobile, see Automo- 
biles. 

Irrelevant and Redundant Matter— 
Motion to strike from pleading, sce 
Pleadings. 

Irrevocable Trusts — JfcPherson v. 
Bank, 1. 

Issue—Presumption that person may 
have issue so long as he lives, Mc- 
Pherson v. Bank, 1. 

Issues —- Form and 
Crowell v. Air Lines, 20; of re- 
spondeat superior does not arise 
when recovery is based solely on 
owner’s negligence in permitting in- 
competent to drive, Roberts v. Hill, 
373. 

Jail—Action for negligent injury to 
incompetent while confined in, 
Hayes v. Billings, 78. 

Joinder of Actions—See Pleadings. 

Joinder of Parties — See Parties: 
joinder of joint tort-fessors, see 
Torts. 

Judges —- Chambers jurisdiction of 
emergency judges, Strickland v. 
Kornegay, T58; resident judge’s ju- 
risdiction to hear petition for cus- 
tody of minor child, Wall uv. Har- 
dee, 465, 

Judgments — Judgment may not be 
eollaterally attacked, Groome vv. 
Leatherwood, 573; remedy agaiust 
erroneous judgment is by appeal, 
Millis v. Richardson, 187: parties 
concluded, AIfePherson v. Bank, 1; 
Taylor v. Honeycutt, 105; operation 
as bar to subsequent action, Par- 
mele v. Eaton, 589; Newkirk v. 
Porter, 296; motions in arrest of, 
SN. v. Smith, 99; S. uv. Hall, 109; 
S. v. Gales, 319; motion for judeg- 
ment on the pleadings, Burton. v. 
Reidsville, 5773; suspended judg- 
ment, S. v. Miliner, 602; S. v. Me- 
Bride, 619; determination of wheth- 
er sentences are concurrent or con- 
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secutive, S. v. Bentley, 112; rein- 
statement of cause on docket after 
nonsuit of plaintiff for failure to 
appear, Nelson v. Simpkins, 406; 
judgments appealable, Hdwards v. 
Raleigh, 187; S. v. Baker, 140; 
Howland v. Stitzer, 689; appeal is 
exception to judgment, S. uv. Ays- 
cue, 196; sole exception to judg- 
ment does not present findings for 
review, Jurnage Co. v. Morton, 94; 
Beaver v. Paint Co., 3828; Willing- 
ham v. Rock & Sand Co., 281; Nel- 
son v. Simpkins, 406; Moore v. 
Crosswell, 473. 

Judicial Notice—-Court will take ju- 
dicial notice that automobile manu- 
facturers sell solely through local 
dealers, Wetherington uv. Motor Co., 
90; court will take notice of mat- 
ters in common knowledge, Hop- 
kins v. Comer, 148. 

Jury Examination of prospective 
jurors, S. v. Canipe, 60. 

Knowingly—s. v. Fraylon, 365. 

Landlord and Tenant—-Indemnity pro- 
vision in airport lease, Crowell v. 
Air Lines, 20; crop liens for rents, 
see Agriculture; liability to invitees, 
see Negligence; share-cropper is 
tenant, Moss v. Hicks, 788; negli- 
gent injury to tenant from disre- 
pair, Moss v. Hicks, T88; renewals, 
extensions and holding over, Duke 
v. Davenport, 652, 

Lappage—Adverse possession of lap- 
page, Lindsay v. Carswell, 45. 

Larceny—Receiving stolen goods, see 
Receiving Stolen Goods; recent 
possession, S. wv. Matheny, 4838; 
sufficiency of evidence, S. v. AMath- 
eny, 438. 

Last Clear Chanece—Boone v. RK. R., 
152; Graham v. It. R., 388; Collas 
v. Regan, 472. 

Liuw Examiners —- Baker v. 
261. 

Law 


Varser, 


of the Land — Constitutional 
guarantee of persons accused of 
crime, see Constitutional Law; 
right to practice law is not privi- 
lege or immunity, Baker v. Varser, 
261. 
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Leuses—See Landlord and Yenant; 
indemnity provision in airport 
lease, Crowell v. Air Lincs, 20, 

Libel and Slander—-Scott v. Veneer 
Co., 73. 

Ticense—To pract.ce law. 
Varser, 261. 

Licensees—Duty to exercise due care 
for own safety, Boone ve. R. R., 152, 

Liens-—Agricultural Liens, see <Agri- 
culture, 

Life Estates —- Life beneficiary held 
entitled to dividends payable on 
date transpiring prior to her death, 
In ve Estate of Bulis, 929. 

Life Insurance-—-See Insurance. 

Tiights -—- Collision when plaintiff 
struck rear of defendant’s vehicle 
parked on highway without lights, 
Bryant v. Watford, 3338; lights re- 
quired by statute on automobile, 
Gantt v. Hobson, 426. 

Limitation of Actions—-Fraud and ig- 
noranece of cause of action, Connor 
vy. Schenck, 794; accrual of action 
on contraet to convey, Clark v. 
Butts, 709; acerual of cause for 
breach of trust by trustee, Sandlin 
v, Weaver, 708; institution of ac- 
tion —- amendments, Graham  v. 
R. R., 3388; McLean v. Matheny, 785. 

Lost or Destroyed Instriuments—Pro- 
bate of lost will, Jn re Will of 
Wood, 1384. 

Malpractice—Fraudulent concealment 
of cause of action for malpractice 
as effecting Statute of Limitations, 
Connor uv. Schenck, T9A. 

Mundatory Injunction—Jngle v. Stub- 
bins, 382. 

Manslaughter —- See Homicide: in 
operation of automobile. see Auto- 
mobiles. 

Marketing Card—For sale of tobaeco, 
Hall v. Odom, 66. 

Married Woman —- See Eusband and 
Wife; Divorce and Alimony. 

Marshlands — Conveyances of marsh 
or swamp lands by State Board of 
Edueation, Parmele v, Raton, 539, 

Master and Servant —- Liability of 
owner for negligence of driver. see 
Automobiles: share-cropper is ten- 


Baker Ve 


NC4 


WORD AND PHRASE INDEX. 


811 


ant and not servant, Moss v. Hicks, 
788; independent contractors, Har- 
ris v. Construction Co., 556; Fed- 
eral Employers’ Liability Act, Jfil- 
ler v. KR. R., 617; Graham v. R. R., 
338; Workmen’s Compensation Act, 
Lewter v. Enterprises, 399; Hatch- 
ett v. Hitchcock Corp., 591; Poteete 
v. Pyrophyllite Co., 561; Harris v. 
Contracting Co., 715; Beaver v. 
Paint Co., 828; Willingham v. Rock 
d& Sand Co., 281; McNair v. Ward, 
330; Edwards v. Raleigh, 187; Un- 
employment Compensation Act, Hm- 
ployment Security Commission, v. 
Skyland Crafts, 727. 

Mental Incompetency — See Insane 
Persons. 

Minors—See Infants; even though in- 
fant is hired contrary to law, Work- 
men’s Compensation gives exclu- 
sive coverage for injury in em- 
ployment. McNair v. Ward, 330. 

Misdemeanor — Right of officers to 
make arrest for, S. v. Mobley, 476. 

Misjoinder—See Pleadings. 

Monoxide Poisoning — From Gas 
Heater, Caldwell v. Morrison, 324. 
Moot Questions—Where act sought to 
be restrained has been done pend- 
ing appeal, appeal will be dis- 
missed, Austin v. Dare Co., 662. 
Mortgages—Liabilities on notes Sse- 
eured by deed of trust on lands 
held by entireties upon death of 
husband, Montsinger v. White, 441; 
satisfaction by conveyance of land 
to mortgagee, Dobias v. White, 680. 

Motion Picture Theatre — Action for 
damages to patron from falling 
plaster, Messick v. Turnage, 625. 

Motions—In arrest of judgment, S. wv. 
Smith, 99; S. v. Hall, 109; 8. v. 
Gales, 319; to quash indictment, re- 
fusal of not appealable, S. v. Baker, 
140; motions to nonsuit, see Non- 
suit; for new trial for newly dis- 
covered evidence, Edwards v. Ra- 
leigh, 187; to set aside verdict, Rob- 
erts v. Hill, 373; motion for judg- 
ment on the pleadings, Burton v. 
Reidsville, 577; necessity of motion 
to strike unresponsive answer of 


witness, S. v. Gales, 819; to strike 
irrelevant and repetitious matters 
from pleadings, see Pleadings; re- 
view of orders on, Jn re Will of 
Wood, 1384; Insulation Co. v. Da- 
vidson County, 836. 

Motor Carriers—Interchange of 
freight, Utilities Com. wv. Motor 
Lines, 166; duty of carrier to pro- 
vide reasonably safe place for un- 
leading and to warn of dangers, 
Honeycutt v. Bryan, 288. 

Motor Court—Carbon monoxide pois- 
oning of patron from gas heater, 
Caldwell v. Morrison, 824. 

Motor Vehicle Safety and Financial 
Responsibility Act—Graham v. In- 
surance Coa., 408. 

Mule—Collision with mule on high- 
way, Johnson v. Heath, 255. 

Municipal Corporations — Abuse of 
discretion in ordering destruction 
of municipal apartments, Burton v. 
Reidsville, 577; liability for injury 
to patron of municipal airport. 
Crowell v. Air Lines, 20. 

Murder—see Homicide. 

National Parks—-Conveyance of land 
by Dare Co., Austin v. Dare Co., 
662. 

Navigable Waters--Parmele v. Eaton, 
39. 

Negligence—Of carrier causing injury 
to passenger, see Carriers; of rail- 
road causing injury to person on or 
near track, see Railroads; liability 
of R. R. for injuries to employees 
under Federal Employer’s Liability 
Act, see Master and Servant; negli- 
gent injury to participant in auto 
race, Midkiff v. Auto Racing, Inc, 
470; negligence in operation of autos 
and liabilities therefor, see Automo- 
biles; of proprietor of golf course, 
Farfour v. Golf Club, 159; in in- 
stallation or operation of gas heat- 
ing equipment, Caldwell v. Morri- 
son, 824: immunity of counties in 
performance of governmental func- 
tion, Hayes v. Billings, 78; defini- 
tion of negligence, Boone v. R. R., 
152; Honeycutt v. Bryan, 238; 
Barnes v. Caulbourne, 721: res ipsa 
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loquitur, Hopkins v. Comer, 148; 
liability for injury to invitees in 
building, Reece v. Piedmont, 391; 
Waldrup v. Carver, 649; proximate 
cause, Boone uv. R. R., 152; inter- 
vening and insulating negligence, 
Graham v. R. R., 338; primary and 
secondary liability, Crowell v. Air 
Lines, 20; Hobbs uv. Goodman, 192: 
anticipation of injury, Aldridge v. 
Hasty, 853; Boone v. R. R., 152; 
anticipation of negligence of others, 
Troaler v. Motor Lines, 420; Boone 
v. RK. R., 152; last clear chance, 
Boone v. RK. R., 152; Graham v. 
R. R., 3388; Collas v. Regan, 472; 
assumption of risk, Midkiff v. Auto 
Reaeing, 470; contributory negli- 
gence, Badders v. Lassiter, 418; 
Sheldon v. Childers, 449; Owens v. 
Kelly, ‘770; pleadings, Heath v. 
Kirkman, 303; Midkiff v. Auto Rac- 
ing, 470; Collas v. Regan, 472; pre- 
sumptions and burden of proof, 
Hopkins v. Comer, 148; Owens v. 
Kelly, 770; nonsuit on issue of neg- 
ligence, Hopkins v. Comer, 148; 
Whitson v. Frances, 7384; nonsuit 
for variance, Messick v. Turnage, 
625; nonsuit for contributory neg- 
ligence, Sheldon v. Childers, 449; 
Waldrup v. Carver, 649; instruc- 
tions, Owens v. Kelly, T70; criminal 
negligence, S. v. Robinson, T45; 
measure of damages for negligent 
injury, see Damages. 

New Trial — For Newly Discovered 
Evidence—Where cause is submitted 


on facts agreed, court may not 
grant rehearing for newly dis- 


covered evidence, Hdwards v. Ra- 
leigh, 187. 

Nolo Contendere—Attorney not au- 
thorized to enter plea over objec- 
tion of client. S. v. Barley, 258. 

Non-resident—Right to custody of il- 
legitimate child, Wall v. Hardee, 
465. 

Nonsuit—On motion to nonsuit, evi- 
dence is to be considered in light 
favorable to plaintiff, Pierce v. Ins. 
Co.. 567; consideration of defend- 
ant’s evidence on motion to nonsuit, 
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Hopkins v. Comer, 148; on motion 
to nonsuit evidence to be taken in 
light most favorable to State, S. v. 
Simmons, T80; contradictions and 
discrepancies in evidence are for 
jury, Jyachosky v. Wensil, 217; 
sufficiency of evidence to overrule, 
Hopkins uv. Comer, 148; sufficiency 
of circumstantial evidence to be 
submitted to jury, S. wv. Simmons, 
780; sufficiency of circumstantial 
evidence of negligence to be sub- 
mitted to jury, Whitson v. Frances, 
7383; for intervening negligence, 
Troxzler v. Motor Lines, 420; for 
contributory negligence, Lassiter v. 
Coach Co., 142; Badders v. Lassi- 
ter, 4138; Sheldon v. Childers, 449; 
Waldrup v. Carver, 649; Gasperson 
v. Rice, 660; Moody v. Zimmerman, 
702; Badders v, Lassiter, 4138: for 
variance, Messick v. Turnage, 625; 
for exculpatory declarations intro- 
duced by State, S. vw Tolbert, 445: 
after denial of nonsuit, court is 
without power to set aside verdict 
for insufficiency of evidence, Rob- 
erts vu. Hill, 373; nonsuit on de- 
fendant’s motioa effects voluntary 
nonsuit on counterclaim, Badders 
v. Lassiter, 418; sufficiency of evi- 
dence may not be raised initially 
on appeal, S. v. Ayscue, 196; fail- 
ure of plaintiff to appear and prose- 
cute, Nelson v. Simpkins, 406: judg- 
ment of nonsuit as constituting res 
adjudicata, Newkirk v. Porter, 296. 

Nopntaxpaid Whisky — See Intoxicat- 
ing Liquor. 

North Carolina Code—See statutes. 

North Carolina Jndustrial Commis- 
sion—See Master and Servant. 

Nursing—No recovery may be had for 
services under Compensation Act 
unless authorized prior to rendi- 
tion, Hatchett ». Hitchcock Corp., 
591, 

Nuisance—Is not per se breach of the 
peace entitling officer to arrest 
without warran:, S. v. Afobley, 476. 

Obligations of Contraet —- Constitu- 
tional proseription against impair- 
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ment of obligations of contract, 
Summrell v. Racing Asso., 614. 

Opinion—-Expression of, by court on 
evidence in charge, Brannon v. El- 
lis, 81; S. v. Smith, 99; 8S. v. Stant- 
liff, 382; Miller v. R. R., 617; ex- 
pression of opinion by court on evi- 
dence in manner of interrogating 
witness, S. vw. McRae, 3384; 8S. v. 
Smith, 99; expression of opinion by 
court in selection of jury, S. wv. 
Canipe, 60. 

Opinion Evidence — Witnesses may 
testify from appearance that truck 
involved in accident was same as 
that later identified as belonging to 
defendant, Jyachosky v. Wensil, 
217; physician may not testify as 
expert in field of physics, Hopkins 
v. Comer, 143; as to speed of car, 
8. v. Roberson, T45. 

Options—-See Vendor and Purchaser. 

Parent and Child—wWillful failure to 
support illegitimate child, see Bas- 
tards; Uniform Reciprocal Enforce- 
ment of Support Act, Mahan v. 
Read, 641; awarding custody of 
children in actions for divorce, see 
Divorce; habeas corpus for custody, 
see Habeas Corpus; presumption 
that services rendered by child to 
parent are gratuitous, T'wiford v. 
Waterfield, 582. 

Parking — Collision when plaintiff 
struck rear of defendant’s vehicle 
parked on highway without lights, 
Bryant v. Watford, 333. 

Parol Trust — Lamm v. 
30. 

Partial Disability—Award of com- 
pensation for under Workmen’s 
Compensation Act, Harris v. Con- 
tracting Co., 715. 

Parties —~ Virtual representation of 
persons in posse, McPherson v. 
Bank, 1; joinder of unnecessary 
parties cannot justify demurrer for 
misjoinder of parties, Wethering- 
ton v. Motor Co., 90; failure of 
service on some of parties does not 
warrant quashing of proceeding, Jn 
re Will of Wood, 184; all members 
of partnership must be parties to 


Crumpler, 


action against it, Belch v. Perry, 
764; amendment substituting corpo- 
ration in lieu of individual as party 
defendant constitutes hew cause, 
McLean v. Matheny, 785; interests 
of parties plaintiff must be consis- 
tant, Burton v. Reidsville, ST; 
necessary parties defendant, Story 
v. Walcott, 622; defects of parties 
and objection, Mahan v. Read, 641; 
deletion of parties, Roberts v. Hill, 
373; joinder of joint tort-feasors, 
see Torts. 

Partnership—In action against part- 
nership, all partners must be par- 
ties, Belch v. Perry, T64. 

Parment — Setoff operating as pay- 
ment, In re Manufacturing Co., 
O86; burden of proving payment, 
White v. Logan, 791. 

Peace Officer-—-Right to make arrest, 
S. v. Mobley, 476. 

Pedestrian — Automobile striking pe- 
destrian off highway, Aldridge v. 
Hasty, 353; collision with on high- 
way, Whitson v. Frances, 733; train 
hurdling person on tract into pedes- 
trian standing some distance from 
track, Boone v. R. R., 52. 

Perjury—S. v. Sailor, 118. 

Permanent Partial Disability—Award 
of compensation for under Work- 
men’s Compensation Act, Harris v. 
Contracting Co., 715. 

Perpetuities — Rule against, McPher- 
son v. Bank, 1. 

Personal Services — Right to recover 
against estate for personal services 
rendered decedent, JTwiford  v. 
Waterfield, 582. 

Petition to Rehear—Poiver Co. v. Ins. 
Co., 196; Edgewood Knoll Apart- 
ments v. Braswell, 760. 

Petroleum Gas — Monoxide poisoning 
from gas heater, Caldwell v. Morri- 
son, 324. 

Physical Facts—At scene of rccident 
as evidence of speed, Aldridge v. 
Hasty, 353: Gantt v. Hobson, 426; 
Sheldon v. Childers, 449; at scene 
of collision as evidence of negli- 
gence, Whitson v. Frances, 733; at 
scene of accident held insufficient to 
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show reckless driving, S. cv. Roeber- 
son, 745; S. v. Simmons, 780. 

Physicians and Surgeons—Fraudulent 
concealment of cause of action for 
malpractice as effecting Statute of 
Limitations, Connor v. Schenck, 
794; liability for injury to patient 
falling in stepping from upper level 
of restroom. Reece v. Piedmont, Inc., 
391. 

Plaster—Action for damages to patron 
from falling plaster, Messick v. 
Turnage, 625. 

Pleadings—In actions for fraud, see 
Fraud: in actions for divorce, see 
Divorce; in actions for libel or 
slander, see Libel and Slander; in 
actions for negligence, see Negli- 
gence; in automobile accident cases, 
see Automobiles; joinder of causes, 
Beich v. Perry, 764; Heath v. Kirk- 
man, 803; statement of cause, Scott 
a. Veneer Co., 73; Daniel v. Gard- 
ner, 249: Belch v. Perry, 764; office 
and effect of demurrer, Lamm v. 
Crumpler, 35; Boone v. R. R., 152; 
Thompson v. Foster, 315; Troxler 
wv. Motor Lines, 420; Gantt v. Hob- 
son, 426; Midkiff v. Auto Racing, 
470; Childress v. Abeles, 667; Belch 
v. Perry, 764; Scott v. Veneer Co., 
73; demurrer for misjoinder of par- 
ties and causes, Wetherington v. 
Motor Co., 90; Heath v. Kirkman, 
303; Belch v. Perry, 764; demurrer 
for failure to state cause or defense, 
Scott v. Venecr Co., 73; Mills v. 
tichardson, 187; Hobbs v. Good- 
man, 192; R. R. uv. KR. R., 495; 
Jenkins v. Fields, T76; amendment, 
Scott v. Veneer Co., 73; Mills vw. 
Richardson, 187; Graham v. k. R., 
838; Dobias v. White, 680; McLean 
». Matheny, 785; variance, Collas 
a. Regan, 472; Barnes v. Caul- 
bourne, 721; Messick v. Turnage, 
625; Dobias v. White, 680; judg- 
ment on the pleadings, Burton vw. 
Reidsville, 577; Howland v. Stitzer, 
689; motions to strike, Daniel v. 
Gardner, 249; Heath v. Kirkman, 
8038; Bank v. Bryan, 610; Magic Co. 
v. R. R., 626; Howland v. Stitzer, 
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689; Jenkins v. Fields, 776: review 
of orders on motions to strike, In 
re Wiil of Wood, 184; Insulation 
Co. vt. Davidson County, 3386; com- 
petency of in evidence, Whitson v. 
Frances, 733; are necessary part of 
record proper, Macon v. Murray, 
116; right to set off reciprocal de- 
mands, Jn ve Manufacturing Co., 
586; statements in pleadings or 
papers filed in judicial proceedings 
are absolutely privileged, Scott v. 
Veneer Co., 73. 

Police Power-—-State may govern right 
to practice law in exercise of police 
power, Baker v. Varser, 261. 

Policenan — Right to make arrest, 
S. v. Mobley, 476. 

Post Conviction JIearing Act — S. v. 
Hackney, 230. 

Practical Nurse—-No recovery may be 
had for services under Compensa- 
tion Act unless authorized prior to 
rendition. Hatchett wv. Hitchcock 
Corp., o91. 

Precatory Words — In re Estate of 
Bulis, 529. 

Prejudicial Error—See Harmless and 
Prejudicial Error. 

Preliminary Ilearing—TIs not essential 
tc indictment. S. v. Hackney, 230; 
testimony at preliminary hearing 
contradictory to testimony at trial 
is competent solely to impeach wit- 
ness and is not substantive evi- 
dence, S. v. Cope, 244. 

Premature Appeuls—Fdwards v. Ra- 
Icigh, 187: S. v. Baker, 140; Jflills 
vo. Richardson. 187; Howland vv. 
Stitzer, 689. 

Presumptions — Presumptive posses- 
sion to outermost boundaries of 
deed, Lindsay v. Carswell, 45; of 
guilt arising from recent possession 
of stolen property, S. vc. IMatheay, 
488: negligence not presumed from 
fact of injury, Hopkins v. Comer, 
148; that perscn may have issue so 
long as he lives, MePherson  v. 
Bank, 1; in absence of evidence of 
a will presumption is that deceased 
person died intestate, Skipper v. 
You, 102; that testator intended to 
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bequeath property owned by him, 
Hubbard v. Wiggins, 197; that serv- 
ices rendered by child to parent are 
gratuitous, Twiford v. Waterfield, 
082; that findings are supported by 
evidence, Donnell v. Coz, 259; that 
driver is employee of owner raises 
no presumption that owner permit- 
ted incompetent to drive with 
knowledge, Roberts v. Hill, 378; 
prima facie case creates no pre- 
sumption and does not alter burden 
of proof, Insurance Co. v. Motors, 
Ine., 183. 

Prima Facie Case—prima facie cre- 
ates no presumption and does not 
alter burden of proof, Insurance 
Co. v. Motors, Ine., 188; merely 
takes issue to jury, Jyachosky v. 
Wensil, 217; instruction that plain- 
tiff had burden of proving prima 
facie case which would justify 
affirmative answer held erroneous, 
Owens v. Kelly, T70. 

Primary Liability For negligence, 
Crowell v. Air Lines, 20. 

Principal and Agent — Liability for 
driver’s negligence under doctrine of 
respondeat superior, see Automo- 
biles; death of principal terminates 
agency, Julian v. Lawton, 436; rati- 
fication of agency, Dobias v. White, 
680; right of real estate broker to 
recover on quantum meruit, Thonip- 
son v. Foster, 315. 

Principal and Surety—NWLiabilities on 
bail bond, see Arrest and Bail; 
bonds for private construction, 
Edgewood Knoll Apts. v. Braswell, 
760. 
rivilege—Statements in pleadings or 
papers filed in judicial proceedings 
are absolutely privileged, Scott v. 
Veneer Co., 738. 

Privileged Communications — Compe- 
tency of evidence of confidential 
communications between attorney 
and client, Dobias v. White, 680. 

Probata — jAfessick v. Turnage, 625; 
Dobias v. White, 680; Barnes v. 
Caulbourne, 721. 

Probate Judgment—Judgment of pro- 
bate court of another state not sub- 
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ject to collateral attack in this 
state, Groome v. Leatherwood, 578. 

Process —- Dismissal for defective 
process, In re Will of Wood, 184; 
amendment of process, WcLean v. 
Matheny, T85,. 


Processioning Proceedings -— See 
Boundaries. 

Prohibition—See Intoxicating Liquor. 

Promissory Misrepresentation — As 


basis for fraud, Lanun v. Crumpler, 
30; Pierce v. Insurance Co., 567. 

Prophylactic Rubbers—Possession of 
has no probative force as to guilt 
of rape or incest, S. v. Stone, 606. 

Prostitution—S. vw. MeLean, 171. 

Proximate Cause—Hopkins v. Conver, 
148; Boone v. R. R., 152: Aldridge 
v. Hasty, 358. 

Public Officers—Complaint held to al- 
lege abuse of discretion, Burton v. 
Reidsville, 577. 

Public Schools—See Schools. 

Punctuation—To be considered in as- 
certainment of intention, Stepheis 
Co. vu. Lisk, 289. 

Punitive Damages—Heath v. 
man, 308. 

Quasi-contracts—Right of real estate 
broker to recover on quantun. me- 
ruit, Thompson v. Foster, 315; 
right to recover against estate for 
personal services rendered decedent, 
Lwiford v. Waterfield, 582; express 
contract precludes implied contract, 
Crowell uv. Air Lines, 20. 

Quota Marketing Card—For sale of 
tobaceo, Hall v. Odon., 66. 

Quotient Verdict—Collins v. Hiyhacay 
Com., 627. 

Racing -Statute unconstitutional, 
Sunmrell v. Racing Asso., 614. 

Racetrack—Injury to participant in 
stoeckear race, Midkiff v. Auto Rac- 
ing, Inc., 470. 

Railroads—Liability of Railroad for 
injuries to employees under Fed- 
eral Employer’s Liability Act. see 
Master and Servant; injuries to 
persons on or near track, Boone v. 
AR. &., 152; joint spur track, R. R. 
a. R. R., 495, 


Kirk- 
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Rape—s. v. Stone, 606. 

Real Estate Brokers—See Brokers. 

Receivers—Claims of third persons, 
In re Mfg. Co., 586. 

Receiving Stolen Goods-—S. v. Col- 
lings, 128; 8S, v. Myers, 462. 

Recent Possessions—Presumption cf 
guilt arising from recent possession 
of stolen property, S. v. Matheay, 
433. 

Reciprocal Enforcement of Support 
Aet-—Mahan v. Read, 641. 

Reckless Driving—Physieal facts at 
scene held insufficient to support 
verdict of guilty of reckless driving, 
N. v. Simmons, 780; 8S. v. Roberson, 
745. 

Recitals—-In deeds held not competent 
in favor of parties or those in 
privity, Skipper v. Yow, 102. 

Record-—-Pleadings are necessary part 
of record proper, Afacon v. Murray, 
116; estoppel by, Board of Educa- 
tion v. Comrs. of Onslow, 118. 

Recorders’ Courts — Defendant may 
not be tried in the Superior Court 
on an original warrant unless first 
tried and convieted in an inferior 
court, S. v. Hall, 109; whether es- 
tablished in contravention of Con- 
stitution, quere? S, v. Baker, 140. 

Reformation of Trusts—McPherson v. 
Bank, 1. 

Registration—-Clark v. Butts, 709. 

Rehearing—Petitions to rehear denied, 
Power Co. v. Ins. Co., 196; Edgewood 
Knoll Apts. v. Brasivell, T60. 

Release—Rescission of release of au- 
tomobile collision policy, Pierce v. 
Ins, Co., 567. 

Remand — For necessary findings to 
support judgment, Wall v. Hardee, 
465; remanded for conflicting find- 
ings, Dobias v. White, 680; cause 
remanded for new trial because 
record failed to disclose whether 
verdict was set aside as matter of 
law or as matter of discretion, 
Roberts v. Hill, 373; where facts 
have been found under misappre- 
hension, cause will be remanded, 
Griffith v. Griffith, 271. 


WORD AND PHRASE INDEX, 


[240 


Rebts—Landlord’s crop lien for rents, 
see Agriculture. 

Representation ——- Virtual representa- 
tion of persons in posse, JfcPherson 
v. Bank, 1. 

Request for Instvuctions—Aldridge v. 
Hasty, 358; Barnes v. Caulbourne, 
721. 

Res Gestae— Whitson v. Frances, 733. 

tes Inter Alios Acta—Recitals in deed 
held not competent in favor of par- 
ties or those in privity, Skipper v. 
Yow, 102. 

Res JIpsa Loquicur—Hopkins v, 
mer, 143. 

Res Judicata---Judgment of nonsuit as 
constituting res adjudicata, New- 
kirk wv. Porter, 296; Parmele v. 
Eaton, 5389. 

Rescission—Of release of automobile 
eollision policy, Pierce v. Ins. Co., 
D677, 

“RNesidence’—Within the meaning of 
rule for applicant for bar license, 
Baker wv. Varser, 261; right to 
award custody of child in divorce 
action to non-vesident father, Grif- 
fith v. Griffith, 271. . 

Resident Judge—Jurisdiction to hear 
petition for custody of minor child, 
Wall v. Hardec, 465. 

Residential Restrictions — Julian », 
Lawton, 486; Ingle v. Stubbins, 373. 

Resisting Arrest—S. v. Mobley, 476. 

Respondeat Superior — Liability of 
owner for negligence of driver, 
Jyachosky v. Wensil, 217; Ellis v. 
Service Co., Ine., 4538; Harris v. 
Construction Co., 556; issue of res- 
pondeat superior does not arise 
when recovery is based solely on 
owner’s negligence in permitting in- 
competent to drive, Roberts v. Hill, 
373. 

Restrictive Covenauts—Jigle v. Stub- 
bins, 882; Julian v. Lawton, 436. 
Restrooms—Liahility for injury to 
patient falling while stepping from 
upper level of restroom, Reece v. 

Picdmont, Ine, 391. 

Resubdivision—Does not justify dis- 

regard of minimum setback lines as 


Co- 
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prescribed in restrictive covenant, 
Ingle v. Stubbins, 382. 

Right of Confrontation—s, v. Hack- 
ney, 230. 

Robbery—Evidence of guilt of, held 
incompetent in prosecution for pros- 
titution, 8S. v. McClain, 171. 

Rotating Grand Jury—S. v. Gales, 319. 

Rubbers—Possession of has no proba- 
tive force as to guilt of rape or 
incest, S. uv. Stone, 606. 

Rule Against Perpetuities — McPher- 
son v. Bank, 1. 

Rule in Shelley’s Case-—-Heirs held 
used in sense of children, Taylor v. 
Honeycutt, 105. 

Schools -— Controversy in respect to 
budget, Board of Education § vt. 
Comrs. of Onslow, 118. 

Searches and Seizures—When owner 
assents to search, warrant is not 
necessary, S. v. Moore, 749. 

Secondary Liability—For negligence, 
Crowell v. Air Lines, 20. 

Sentence — Determination of whether 
sentences are concurrent or con- 
secutive, S. wv. Bentley, 112; sus- 
pended sentence, S. v. Afillner, 602; 
S. v. McBride, 619. 

Service—See Process. 

Service of Case on Appeal — S. wv. 
Moore, 792. 

Servient Highway—Badders v. Lassi- 
ter, 418. 

Setoffs—Right to setoff reciprocal de- 
mands, in re Manufacturing @Co., 
586. 

Sharecropper—Is tenant and not ser- 
vant, Jfoss v. Hicks, 788. 

Shelley’s Case—Heirs held used in 
sense of children, Taylor v. Honey- 
cutt, 105. 

Sheriffs—Liability for torts in per- 
formance of duties, Hayes v. Bill- 
ings, 78. 

Sidewalks ——- Liability of lessor and 
lessee for falling of sign, Hobbs v. 
Goodman, 192. 

Signing of Judgment—Exceptions to, 
Willingham wv. Rock & Sand Co., 
281; Nelson v. Simpkins, 406; 
Beaver v. Paint Co., 8328; Moore v. 
Crosswell, 473. 
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Signs—Liability of lessor and lessee 
for falling of signs, Hobbs v. Good- 
man, 192; failure to post adequate 
warning signs along highway, Har- 
ris v. Construction Co., 356. 

Silence — As implied admission of 
guilt, S. v. Temple, 738. 

Silicosis — Liability of compensation 
insurance carriers for disability, 
Willingham v. Rock & Sand Co., 
281. 

Skidding—Of automobile does not im- 
ply negligence, 8S. v. Roberson, 745. 

Sclicitors—Cross-examination by so- 
licitor held improper, 8S. v. Phillips, 
016; argument of solicitor held im- 
proper, S. v. Smith, 631; service of 
case on appeal on, S. v. Moore, 792. 

Svecific Performance—Of contract to 
convey, Story v. Walcott, 622; of 
contract to devise, Clark v. Butts, 
TOQ., 

Speed—-Physical facts at scene of ac- 
cident as evidence of speed, Sheldon 
v. Childers, 449; Aldridge v. Hasty, 
353; Gantt v. Hobson, 426; opinion 
evidence as to speed of car, S. v. 
Roberson, 745. 

Stare Decisis—S. %. Mobley, 476; fact 
that state court overrules previous 
decisions is not denial of due 
process, Summrell v. Racing Asso., 
614. 

State Board of Education — Convey- 
ances of marsh or swamp lands by 
State Board of Education, Parmele 
v, Haton, 539. 

State—State may govern right to 
practice law in exercise of police 
power, Baker v. Varser, 261; judg- 
ment of probate court of another 
state not subject to collateral attack 
in this State, Groome v. Leather- 
wood, 5738; conveyance of State 
lands, Parmele v. Eaton, 5389, 

Statute of Frauds—See Frauds, Stat- 
ute of. 

Statute of Limitations—See Limita- 
tion of Actions. 

Statutes—Repeal by failure to bring 
forward in Code, Baker v, Varser, 
260; S. v. Gales, 819; statutes con- 
strued, see table at end of index. 
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Stipulations—Submission of cause on 
agreed statement of facts, see Con- 
troversy Without Action. 

Stock Car Race—Injury to participant. 
in stock-car race, Midkiff v. Auto 
Racing, Ine., 470. 

Stock—Life beneficiary held entitled 
ta dividends payable on date trans- 
piring prior to her death, In re Es- 
tate of Bulis, 529. 

Streets—Covenant by grantee to pay 
proportionate part of street im- 
provements, Stephens Co. v. Lisk, 
289. 

Subornation of Perjury—S. v. Sailor, 
118. 

Subrogation — Jfotsinger v. 
441, 

Substantive Evidence—Testimony at 
preliminary hearing contradictory 
to testimony at trial is competent 
solely to impeach witness and is not 
substantive evidence, S. wv. Cope, 
244, 

Sudden Emergency—Barnes v. Caul- 
bourne, 721. 

Summons—See Process. 

Superior Courts —- See Courts; de- 
fendant may not be tried in on an 
original warrant unless first tried 
and convicted in inferior court, S. v. 
Hall, 109; jurisdiction on review 
action of administrative board, 
Baker v. Varser, 261; jurisdiction 
of superior court on appeal from 
Industrial Commission, see Master 
and Servant. 

Supervisory Jurisdiction—Of Supreme 
Court, MePherson v. Bank, 1; Hd- 
wards v. Raleigh, 187; 8S. v. Smith, 
631; In re Stokley, 658; Howland v. 
Stitzer, 689. 

Supreme Court—wWill protect rights 
of infants ex mero motu, McPher- 


White, 


son v. Bank, 1; supervisory juris- 


diction of, Hdwards v. Raleigh, 
187; S. v. Smith, 6381; In re Stok- 
ley, 658; Howland v. Stitzer, 689; 
where court is evenly divided in 
opinion, petition to rehear will be 
denied, Power Co. v. Insurance Co., 
196. 
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Surety on Bail Bonds—-See Arrest and 
Bail. 

Surety Bonds—Contractor’s bonds for 
private construction, Hdgewood 
Knoll Apartments v. Braswell, 760. 

Suspended Judgment—sS. wv. Jfillner, 
602; S. v. MeBride, 619. 

Swamplands—Conveyances of marsh 
or swamp lands by State Board of 
Education, Parnele v. Eaton, 589. 

Theatres—Cerebral hemorrhage as re- 
sult of excitement from fire as com- 
pensable under Workmen’s Compen- 
sation Act, Lewter v. Enterprises, 
Inc., 399; action for damages to 
patron from falling plaster, Mes- 
sick v. Turnage, 625. 

Theory of Trial — Crowell v. Air 
Lines, 20; Baker wv. Varser, 261: 
Pegg v. Gray, 548; Britt Co. v. 
Drugs, Ine., 755. 

Through Streets—Badders v. Lassi- 
ter, 418. 

Timber—Fraud in inducing plaintiff 
to convey timber rights, Roberson 
v. Williams, 696. 

Tobacco—Landlord’s 
Agriculture. 

Torts—Particular torts, see negli- 
gence, automobiles and particular 
titles of torts: malicious motive 
does not make lawful act tortious, 
Childress v. Abeles, 667; contribu- 
tion, Hobbs v. Goodman, 192; meas- 
ure of damages for negligent in- 
jury, see Damages; immunity of 
counties in performance of govern- 
mental function, Hayes v. Billings, 
78. 

Traffic Lights —- Zrogzler v. 
Lines, 420. 

Trespass—By hunting dogs, 4548. 

Trespass to Try Title — Lindsay v. 


crop lien, see 


Motor 


Carswell, 45; Newhirk v. Porter, 
296. 
Trespassers —- Duty to exercise due 


care for own safety, Boone v. R.A, 
1352; 

Trial—Of criminal cases, see Crimi- 
nal Law: nonsuit for failure of 
plaintiff to appear, Nelson v. Simp- 
kins, 406; conduct and acts of court, 
S. v. Canipe, 60; 8. v. Smith, 99; 
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S. v. McRae, 334; necessity for mo- 
tion to strike unresponsive answer, 
S. v. Gales, 319; provinee of court 
and jury, S. v. Canipe, 60; Jyachos- 
ky uv. Wensil, 217; nonsuit, Pierce 
v. Ins. Co., 567; Hopkins v. Comer, 
148; Aldridge v. Hasty, 3538; Mes- 
sick v. Turnage, 625; voluntary non- 
suit, Badders v. Lassiter, 418; in- 
structions, Barnes v. Caulbourne, 
721; Brannon v. Ellis, 81; Harris v. 
Construction Co., 556; Owens vw. 
Kelly, 770; Miller v. R. R., O17; 
issues, Roberts v. Hill, 373; Crowell 
v, Air Lines, 20; impeaching ver- 
dict, Collins v. Highway Com., 627; 
Barnes v. Caulbourne, 721; motions 
to set aside verdict as contrary to 
evidence, Roberts v. Hill, 3738; mo- 
tion to set aside verdict for error 
of law, Roberts v. Hill, 8738; trial 


by court by agreement, Turnage 
Co. v. Morton, 94; Gasperson v. 
Rice, 660. 


Trusts — Where receiver sells goods 
returned by purchaser for defects, 
and account for goods has been as- 
signed, purchase money in receiver’s 
hands is held in trust for assignee; 
In re Manufacturing Co., 586; limi- 
tation of actions to enforce, see 
Limitation of Actions; written 
trusts, McPherson v. Bank, 1; In 
re Estate of Bulis, 529; resulting 
and constructive trusts, Lamm v. 
Crumpler, 85; distribution of in- 
come, In re Estate of Bulis, 529; 
advancements, In re Estate of Bu- 
lis, 529; modification of trusts, 3Jfc- 
Pherson v. Bank, 1. 


Turlington Act — See Intoxicating 
Liquor. 
Unemployment Compensation — Hm- 


ployment Security Com. v. Skyland 
Crafts, Ine., 727. 
Uniform Reciprocal Enforcement of 
Support Act—Mahan v. Read, 641. 
Unlawful Arrest—S, v. Mobley, 476. 
Unresponsive Answer — Necessity for 
motion to Strike, S. v. Gales, 319. 
Utilities Commission—-Utilities Con. 
v, Motor Lines, 166. 
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Vagrant—Evidence held insufficient 
to show that defendant was va- 
grant, S. v. Afillner, 602; S. v. Me- 
Bride, 619. 


Variance — Between allegation and 
proof, Collas v. Regan, 472; Mes- 
sich uv. Turnage, 625; Dobias v. 


White, 680; Barnes v. Caulbourne, 
teks 

Vendor and Purchaser — Options, 
Sandlin v. Weaver, 708; specific 
performance, Story v. Walcott, 622. 

Verdict—Motions to set aside verdict, 
Roberts wv. Hill, 8738; Barnes v. 
Caulbourne, 721; quotient verdict, 
Collins uv. Highway Com., 627; 
where defendant is convicted of a 
graver and lesser degree of same 
crime, conviction of lesser offense 
will be treated as surplusage, S. v. 
Stone, 606, 

Virtual Representation—Of persons in 
posse, WePherson v. Bank, 1. 

Waiver—Of crop liens, Hall v. Odom, 
66; of release of insurance policy, 
Pierce v. Ins. Co., 567; waiver is 
based on implied agreement, Tur- 
nage v. Morton, 94. 

Warehousemen —- Liability for agri- 
cultural lien, see Agriculture; may 
not deny liability on ground that he 
is agent for neither buyer nor seller, 
Turnage v. Morton, 94. 

Warrant—See Indictment and War- 
rant; necessity of warrant to make 
arrest, S. uv. Alobley, 476; when 
owner assents to search, warrant is 
not necessary, S. v. Afoore, 749. 

Waters and Water Courses — Navi- 
gable waters, Parmele v. Eaton, 589. 

Whisky—-See Intoxicating Liquor. 

“Wild Bill’—Reference to defendant 
by nickname held properly stricken 
from pleadings, Heath v. Kirkman, 
303. 

Willfully—sS. v. Fraylon, 365, 

Wills--In absence of evidence of a 
will, presumption is that deceased 
person died intestate, Skipper v., 
Yow, 102; contracts to devise, 
Clark v. Clark, 709; probate in 
common form, Jn re Will of Wood, 
1384; caveat, In re Will of Wood, 
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134; general rules of construction, 
Hubbard v. Wiggins, 198; rule in 
Shelley’s Case, Taylor v. Honey- 
cutt, 105; trusts, In re Estate of 
Bulis, 529; rule against perpetui- 
ties, McPherson v. Bank, 1; desig- 
nation of amount or share, Hub- 
bard v. Wiggins, 198; specific de- 
vises and bequests, Hubbard w 
Wiggins, 198; actions to construe 
wills, AfcPherson v. Bank, 1; elec- 
tion by beneficiary, Sandlin v. 
Weaver, 708. 


Witnesses — Irrelevant statement of 


witness held to have been rendered 
harmless by court, S. v. Hamer, 85; 
necessity for motion to strike unre- 
sponsive answer, S. v. Gales, 319; 
right of defendant to confront wit- 
nesses, S. v. Hackney, 230; rule 
that party is bound by testimony 
of own witness, Aldridge v. Hasty, 
358; S. v. Tolbert, 445; S. v. Sim- 
mons, 780; cross-examination by so- 
licitor held improper, S. v. Phillips, 
516; expression of opinion by court 
on evidence in manner of interro- 
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gating witness, S. v. McRae, 334; 
opinion eviderice as to speed of car, 
S. v. Roberson, 745; expert testi- 
mony, Hopkins v. Comer, 148; wit- 
esses may testify from appear- 
anee that truck involved in acci- 
dent was same as that later identi- 
fied as belonging to dcfendant, 
Jyachosky v. Wensil, 217; compe- 
tency of evidence of confidential 
communicatioas between attorney 
and client, Dobias v. White, 680; 
instruction failing to give defendant 
benefit of character evidence as 
substantive proof held error, S. v. 
Wortham, 1382. 


Subornation of Perjury—S. v. Sailor, 


L138. 


Workmen’s Compensation Act — See 


Master and Servant. 


Wrongful Death—Action for wrong- 


ful death of employee injured in 
duties in interstate commerce 
governed by Federal Employer’s 
Liability Act, Graham v. R. R., 
338. 


ANALYTICAL INDEX. 


ABDUCTION. 


§ 5. Abduction of Married Woman. 


In order to establish the defendant’s guilt of eloping with a married woman 
in violation of G.S. 14-48, the State must establish that at the time of the com- 
mission of the offense the wife was innocent and virtuous. S. v. Temple, 738. 


Evidence that a married woman had retained her innocence and virtue 
through some 20 years of married life and through more than 15 months of 
professions of love for her by defendant, and that she did not yield to defendant 
until some six days prior to the actual elopement, and after he had asked her to 
marry him, is sufficient upon the question of her innocence and virtue, since the 
requirement of the statute is fulfilled if her innocence and virtue existed at the 
beginning of the acts of the defendant which in sequence led to the elopement. 
lbid. 

In a prosecution under G.S. 14-48, an instruction that the married woman 
must have been innocent and virtuous at the time of the elopement “or at some- 
time prior to the elopement,” must be held for prejudicial error. Jbid. 


ACCORD AND SATISFACTION. 


§ 3. Enforcing Performance of Agreement. 


Whether agreement was executed or executory depended on whether person 
to whom deed was delivered was agent or mere intermediary, and therefore 
cause is remanded for clarification of findings so that plea of statute of frauds 
may be determined. Dobias v. White, 680. 


ADMINISTRATIVE LAW. 


§ 4, Exclusiveness of Procedure. 

Where a statute provides a valid remedy, such remedy is exclusive. Lawson 
v. Bennett, 52. 
§ 6. Review of Orders or Determinations of Administrative Boards. 


Upon certiorari to review the action of an administrative board, the hearing 
in the Superior Court is solely upon the record of such board as certified, with- 
out the introduction of evidence in the Superior Court. Baker v. Varser, 260. 


In reviewing an order of an administrative board, the findings of fact made 
by the board are conclusive when supported by the evidence before it, and are 
not reviewable by the courts. Jbid. 


An order of an administrative board supported by its findings of fact will not 
be interfered with by the courts except upon a showing of capricious, unreason- 
able or arbitrary action, or disregard of law. Jbid. 


The conclusiveness of findings of fact by an administrative agency or board 
is not affected by the fact a minority of its members disagree. Ibid. 


ADVERSE POSSESSION. 


§ 1. Nature and Requisites in General. 


Adverse possession means actual possession, with an intent to hold solely 
for the possessor to the exclusion of others and is denoted by the exercise of 
acts of dominion over the land in making the ordinary use and taking the ordi- 
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nary profits of which it is susceptible, such acts to be so repeated as to show 
that they are done in the character of owner, and not merely as an occasional] 
trespasser. Lindsay v. Carswell, 45. 


§ 3. Actual, Hostile and Exclusive Possession in General. 


Adverse possession under known and visible lines and boundaries must be 
not only continuous, but also adverse or hostile. Lindsay v. Carswell, 45. 


§ 8. Lappage. 

Where there is a lappage in the deeds of the respective parties, and neither 
is in actual possession of the lappage, the party having the better paper title 
has presumptive possession of the lappage. Lindsay v. Carswell, 45. 


§ 19. Sufficiency of Evidence, Nonsuit and Directed Verdict. 

This action involved title to lappage in the respective deeds of the parties. 
Evidence to the effect that defendants’ predecessors in title cut timber from 
time to time from their land, without evidence that the timber was cut from 
the lappage in dispute, and that their predecessors in title sold timber from 
their land, including the lappage, on two separate occasions, without evidence 
that any of defendants’ predecessors in title lived on that part of the land 
within the lappage, and without sufficient evidence showing that the oirginal 
deed in their chain of title antedated that of the adverse party, is held insufii- 
cient to ripen title in defendants to the lappage by adverse possession under 
color. Lindsay v. Carswell, 45. 

In this action involving the true dividing line between the respective tracts 
of the parties, plaintiffs’ evidence of adverse possession of the disputed area 
is held sufficient to be submitted to the jury under claim of title by seven years 
adverse possession under color. G.S. 1-38. Newkirk v. Porter, 296. 


AGRICULTURE. 


§ ta. Landlord’s Lien for Rent and Advancements. 

The landlord’s lien for rent attaches te the entire crop until the rent is paid 
regardless of whether the relationship is that of landlord and tenant or that 
of owner and cropper. Hall v. Odom, 66. 

The landlord’s lien for rent in agricultural tenancies exists solely by virtue 
of statute in this State, and the statute itself gives notice thereof so that no 
registration or written instrument is required or contemplated. Ibid. 


§ 5d. Rights and Remedies of Lienholder Against Third Persons, 

Where the rent is payable in a fixed amount of money, the tenant owns the 
crop subject to the landlord’s lien for rent and has the right to sell, but the 
purchaser takes subject to the landlord’s lien, and when the crop is sold on the 
floor of a tobacco warehouse, the warehouseman, as selling agent, deals with 
the crop with statutory notice of the lien and may be f.eld accountable by the 
landlord on the basis of money had and received up to the balance due as rent. 
Itall v. Odom, 66. 

A landlord may waive his lien for rents by agreement, express or implied, or 
may be estopped from asserting his lien by acts and conduct constituting the 
tenant his agent to sell the crop for their joint benefit and account to the land- 
lord for his share out of the proceeds of sale. Jbid. 

In accordance with the custom in a county, quota marketing card was issued 
in the name of the tenant alone as the “operator” (7 Code of Federal Regula- 
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tions, secs. 725-230, et seqg.). There was no evidence that the landlord procured 
the card to be so issued or participated in any way in its issuance. Held: In 
the landlord’s action against the warehousemen to recover the amount of his 
lien for rents on tobacco sold by the tenant and collected for by the tenant with- 
out accounting to the landlord, defendant’s evidence makes out a prima facie 
case on the question of waiver or estoppel sufficient to require the submission 
of the issue to the jury, but nonsuit of plaintiff on the defense is error. Ibid. 


A warehouseman selling the crop of a tenant covered by a registered lien for 
advancements may be held liable by the Henholder for the amount paid to the 
tenant for the crop which the tenant fails to apply to the lien. Turnage Co. v. 
Morton, 94. 

In an action by the owner of a crop lien for advancements against the ware- 
houseman selling the crop, findings that the crop was in the possession of the 
landlord, that the lienholder made no objection to the sale of the crop by the 
landlord and the tenant but expected to be paid out of the proceeds of sale, 
and that the lienholder knew that the landlord and tenant had sold a quantity 
of tobacco at defendant’s warehouse on a previous date during the same season, 
are held insufficient in law to constitute a waiver or estoppel of the lienholder. 
Llbid. 

In order for the owner of a registered crop lien for advancements to be 
estopped from asserting his rights as against the warehouseman selling the 
crop, it is necessary that the lienholder constitute the tenant, by express or 
implied agreement, his agent to sell the crop for their joint benefit and account 
to the lienholder for the amount due him out of the proceeds of sale. Jbid. 


ANIMALS. 


§ 2. Liability for Damage Inflicted by Domestic Animals Running at Large. 


Evidence tending to show that plaintiff was driving his car on a bright moon- 
light night on a straight highway, that a mule grazing beside the road started 
walking across the highway when plaintiff was one hundred yards distant, 
that plaintiff, without slackening speed, drove on and collided with the mule 
when only her hindquarters and rear feet were on the hard surface, and that 
plaintiff was not meeting any oncoming traftic and had plenty of room to turn 
left and avoid the collision, is held to disclose contributory negligence on the 
part of plaintiff as a matter of law barring recovery for personal injury and 
property damage caused by collision of the automobile with the mule. Johnson 
v. Heath, 255. 

The owner of a reputable dog is not answerable in damages for its entry 
upon the lands of another upon its own volition under circumstances amounting 
to an unprovoked trespass, but a dog owner may be held liable if it is shown 
that the dog was not reputable but possessed a propensity to commit the depre- 
dation complained of, and that the owner knew, or was chargeable with know]l- 
edge, of such propensity. Pegg v. Gray, 548. 

The owner or keeper of a dog for the purpose of sport, who, in the absence 
of permission to hunt previously obtained, intentionally sends his dog on the 
land of another or releases the dog with knowledge, actual or constructive, that 
it will likely go on the lands of another in pursuit of game, is liable for trespass, 
even though he himself does not go upon the lands. TJbid. 

Evidence tending to show that the owner of dogs, without permission to hunt 
previously obtained, on numerous occasions intentionally and for the purpose 
of sport sent his pack of dogs, or released them, knowing that the dogs were 
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likely to go on, over and across the lands of plaintiff in pursuit of foxes, 
whereby plaintiff sustained substantial damage to his fences and other prop- 
erty, is held sufficient to carry the case to the jury on the theory of trespass. 
Ibid. 

APPEAL AND ERROR. 


S$ 1. Nature and Grounds of Appellate Jurisdiction of Supreme Court in 
General. 


The Supreme Court on appeal is limited to consideration of errors of law in 
the court below. Jyachosky v. Wensil, 217. 

Even though appeal is subject to dismissal as premature, Supreme Court may 
decide question in exercise of supervisory jurisdiction. Edwards v. Raleigh, 
137; Howland v. Stitzer, 689. Supreme Court will provect interests of persons 
in posse ex mero motu. McPherson v. Bank, 1. 

Where the constitutionality of a statute is not raised in the lower court, the 
question cannot be raised for the first time in the Supreme Court on appeal. 
Baker v. Varser, 260; Mahan v. Read, 641. 

The Supreme Court will not decide questions on appeal which have not been 
adjudicated in the court below. Burton v. Reidsville, 577. 


The Supreme Court will not decide the constitutionality of a statute when 
the appeal may be disposed of upon a question of less moment. Mahan v. Read, 
641. 

Supreme Court will take cognizance of fatal defect of party plaintiff, ex mero 
motu. Ibid. 


§ 2. Judgments Appealable. 


An order of the Superior Court remanding the cause to the Industrial Com- 
mission is an interlocutory order, and an appeal therefrom to the Supreme 
Court is premature and is subject to dismissal. ». 1-277. However, the 
Supreme Court in the exercise of its supervisory jurisdiction may, in proper 
instances, determine the matter in order to obviate a wholly unnecessary and 
circuitous course of procedure. Hdivards v. Raleigh, 187. 

Where, upon demurrer, a cause of action is dismissed, and at a subsequent 
term plaintiff is allowed to withdraw her appeal from the final judgment and 
file an amended complaint, such order affects a substantial right of the defend- 
ant and he is entitled to appeal therefrom. Jills v. Richardson, 187. 


Denial of motion for judgment on pleadings is not appealable. Howland v. 
Stitzer, 689. 


§ 5. Moot Questions and Advisory Opinions. 

When pending appeal from the denial of plaintiff’s application for a tempo- 
rary restraining order, the act sought to be restrained has been consummated, 
whether defendant should have been restrained pendente lite becomes an aca- 
demic question, and the appeal will be dismissed. Austin v. Dare County, 662. 

A question as to the rights of the parties if the facts had been otherwise than 
as alleged presents a moot question which will not be considered on appeal. 
Jenkins v. Fields, 776. 


§ 6c (1). Necessity for Objections and Exceptions in General, 


Challenges to the admissibility of certain evidence aad the sufficiency of the 
evidence to carry the case to the jury may not be raised initially in the Supreme 


N.C.] ANALYTICAL INDEX. 825 


APPEAL AND ERRORCContinued. 


Court, but must be presented by exceptions and assignments of error duly made 
in the lower court. 8S. v. Ayscue, 196. 


§ 6c (2). Exception to Judgment or to Signing of Judgment. 


An exceptive assignment of error to the judgment presents the sole question 
whether the facts found are sufficient to support the judgment. Turnage Co. 
v. Morton, 94. 

An exception to the judgment presents the sole question of whether the facts 
found are sufficient to support the judgment, and does not present the sufh- 
ciency of the evidence to support the findings of fact. Beaver v. Paint Co., 328, 


An appeal itself is an exception to the judgment, but where the judgment is 
regular in form and is supported by the verdict, a sole challenge by appeal must 
fail. S.v. Ayscue, 196. 

An exception to the signing and rendition of the judgment of the Superior 
Court affirming the award of the Industrial Commission presents the sole ques- 
tion of whether error in matters of law appear from the face of the record. 
Willingham v. Rock & Sand Co., 281. 

An exception to the judgment and to the conclusions of law set out therein 
presents for review only whether the facts found are sufficient to support the 
judgment and does not present for review the findings of fact or the evidence 
upon which they are based. Nelson v. Simpkins, 406. 

A sole exception to the judgment presents only the face of the record proper 
for review, and when ho error appears thereon, the appeal must fail. Jfoore 
v. Crosswell, 473. 


§ 6c (5). Objections and Exceptions to Charge. 

Assignments of error to the charge which do not point out the alleged error 
are ineffectual. Crowell v. Air Lines, 20; S. v. Stantliff, 382. 

While exceptions to the charge may be noted after trial, such exceptions 
should be included in appellant’s statement of case on appeal as served on 
appellee. Moore v. Crosswell, 478. 


§ 6c (5144). Objections and Exceptions to Issues. 


Where a defendant tenders no issue as to primary and secondary liability 
and the cause is not tried upon this theory in the lower court, appellant may 
not object to the failure of the court to submit such issue. Crowell v. Air 
Lines, 20. 


§ 6c (6). Requirement That Matter Be Brought to Trial Court’s Attention 
to Support Exception to Charge. 
A misstatement of a contention need not be brought to the trial court’s atten- 
tion when such misstatement presents an erroneous view of the law or an incor- 
rect application of it. Harris v. Construction Co., 556. 


S Ge (7). Objections and Exceptions to Proceedings in Superior Court on 
Appeal from Inferior Courts or Administrative Boards, 


On appeal from judgment of the Superior Court affirming or reversing an 
award of the Industrial Commission, the Supreme Court will review only such 
exceptive assignments of error as are properly made to rulings of the Superior 
Court alone. Lewter v. Enterprises, 899. 

Where the appellants from an award of the Industrial Commission request 
the Superior Court to rule upon their exceptions duly entered to the proceedings 
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before the Commission, and except to the action of the Superior Court in de- 
clining to make rulings on each of such exceptions, and appeal from the judg- 
ment affirming the award, held, the action of the Superior Court in refusing 
to rule on the exceptions is in effect an overruling of each and all of them, and 
the record presents for review each of the alleged errors of law thus designated. 
Loid. 


§ 8. Theory of Trial in Lower Court. 


An appeal and appellant’s exceptions will be considered in the light of the 
theory of trial in the lower court. Crowell v. Air Lines, 20; Baker v. Varser, 
260; Pegg v. Gray, 548; Britt Co. v. Drugs, Ine., T35. 


§ 19. Necessary Parts of Record. 


When the pleadings upon which the case was tried are not in the record, the 
appeal must be dismissed. Jfacon v. Murray, 116. 


§ 23. Form and Sufficiency of Assignments of Error. 

On appeal from order striking two paragraphs and parts of six other para- 
graphs or allegations in the answer or further answer, an assignment of error 
to the ruling of the court ‘‘as to the individual section stricken’ and to the 
orders of the court generally, and to the signing of the orders, is a broadside 
assigninent of error presenting no question for decision. Jnsulation Co. v. 
Davidson County, 336. 

The function of the assignment of errors is to group and bring forward such 
of the exceptions previously noted as the appellant desires to preserve and 
present to the Court, and may be prepared after service of case on appeal. 
Moore v. Crosswell, 478. 

Assignments of error must be filed in the trial court and certified with the 
case on appeal. An assignment of error filed initially in the Supreme Court 
will be disregarded. S. v. Dew, 595. 

An assignment of error must present a single question of law for considera- 
tion of the Court, and while more than one exception may be grouped under 
one assignment of error if all the exceptions relate to a single question of law, 
the grouping of exceptions which present different questions of law under a 
Single assignment of error constitutes it a broadside assignment of error. 
Dobias v. White, 680. 


§ 24. Necessity of Exceptions to Support Assignments of Error. 


AS a general rule only assignments of error which are supported by excep- 
tions duly taken will be considered. S&S. v. Taylor, 117; Jfoore v. Crosswell, 478. 

An assignment of error to the findings of fact by the court below must be 
supported by an exception to such facts. Donnell v. Cor, 259; Beaver v. Paint 
Co., 328. 


§ 29. Abandonment of Exceptions by Failure to Discuss in the Brief. 
Exceptions not set out and discussed in the brief are abandoned. S, ». 

Stantliff, 332; Dobias v. White, 680; Strickland v. Korvegay, 158. 

§ 38. Presumptions and Burden of Showing Error. 


The burden is on appellant not only to show error but also that the alleged 
error is material and prejudicial. Daniel v. Gardner, 249; Johnston v. Heath, 
256. 
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The action of the court in setting aside the verdict as a matter of law will be 
presumed correct, and where the record fails to show upon what matter of law 
the court acted, no error is made to appear. Roberts v. Hill, 378. 


The refusal of the court to find the facts tendered in writing by defendants 
is not made to appear erroneous when the record fails to contain the evidence 
before the lower court. Nelson v. Simpkins, 406. 


Where the record is silent upon a particuluar point, the action of the trial 
court will be presumed correct. S. v. Dew, 595. 


§ 39c. Error Harmless Because Appellant Not Entitled to Relief on Any 
Aspect of Case. 


When plaintiff’s own evidence discloses contributory negligence barring re- 
covery as a matter of law, so that it is apparent he is not entitled to prevail in 
any view of the case, a new trial will not be awarded for mere technical error. 
Johnson v. Heath, 255. 


§ 39e. Harmless and Prejudicial Error in Admission or Exclusion of 
Evidence. 


Where it is determined on motion to nonsuit that the plaintiff’s evidence, 
taken as true, is insufficient to be submitted to the jury, the exclusion of cor- 
roborative evidence cannot be prejudicial, Reese v. Piedmont, Inc., 391. 


Where it is determined that the light burning in lessor’s rest room at the 
time of the injury was sufficient for plaintiff invitee to have seen the step-down 
had she looked, the exclusion of evidence bearing on the regularity of inspec- 
tion and maintenance of other lights in the restroom cannot be prejudicial. 
Ibid. 

Since the maintenance of a rest room with two floor levels and a step between 
the levels is not negligence unless the location and conditions are such that a 
reasonably prudent person would not be likely to expect a step or see it, where 
the evidence discloses that there was sufficient light in the rest room to have 
enabled the plaintiff to see the step-down had She looked, the evidence does not 
disclose that the rest room presented a dangerous condition, and therefore evi- 
dence tending to show that lessor had knowledge of the condition of the rest 
room prior to the injury is properly excluded. Jbid. 


Where the jury does not award plaintiff punitive damages, the exclusion of 
the defendants’ evidence tending to show absence of actual malice cannot be 
prejudicial. Childress v. Abeles, 667. 


§ 39f. Harmless and Prejudicial Error in Instructions. 


Exceptions to charge will not be sustained when the charge is free of preju- 
dicial error construed contextually. S. v. Taylor, 117; 8. v. Bournais, 311. 


Upon an issue relating solely to whether a truck involved in an accident 
was owned by defendant employer, the liability of the employer under the doc- 
trine of respondeat superior being presented under a subsequent issue, an in- 
struction that the issue presented a question of fact and that “There is no law 
involved in that question.” Held: Not prejudicial when considered in context. 
Jyachosky v. Wensil, 217. 

Inadvertence of the court in referring to the truck in question as a “panel” 
truck when in fact the truck was a pickup truck, held, not prejudicial, it being 
apparent that the jury was not misled and there being no request by counsel at 
the time that the inadvertence be corrected. Jbid. 
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Conflicting instructions upon a material phase of the case must be held for 
prejudicial error. Graham v. R. R., 338; Owens v. Kelly, T70. 

Insurer in an automobile collision policy elected to have the damaged car 
repaired. After initial delivery of the car to insured by the repairman, addi- 
tional repairs were made. Instructions that the measure of damages would be 
the difference between the fair market value of the car immediately before it 
was damaged and its fair market value after it was repaired, held not preju- 
cicial as excluding the additional repairs from the comrsideration of the jury, 
it appearing that in other portions of the charge the court called the jury’s 
attention to the additional repairs and to the testimony as to the fair market 
value of the car after all the repairs had been made. Pierce v. Ins. Co., 567. 

Conflicting instructions on burden of proof is prejudicial error. Owens v. 
Kelly, 770. 


§ 40d. Review of Findings of Fact. (Sufficiency of exceptions to present 
findings see supra $$ 6c (2), 6c (38).) 

Where the parties waive a trial by jury and agree that the presiding judge 
find the facts under G.S. 1-184, the judgment will be reviewed in the light of 
the court’s findings and not the facts alleged in the pleadings. Turnage Co. v. 
Morton, 94. 

Where the board of education and board of county commissioners are unable 
to agree on the amounts set up in the school budget, and the procedure pre- 
seribed by G.S. 115-160 is invoked, the findings of the Superior Court on appeal 
from the decision of the clerk of the Superior Court acting as arbitrator, are 
conclusive unless arbitrary or in abuse of statutory duty. Board of Education 
v, Comrs. of Onslow, 118. 

When no exception is taken to the findings of fact it will be presumed that 
the findings are supported by the evidence. Donnell v. Cox, 259; Beaver v. 
Paint Co., 3828. 

Facts found under misapprehension of law will be set aside. Griffith v. 
Griffith, 271. 

Facts admitted by the parties are conclusive. RR. R. v. R. R., 495. 


Findings of fact by the trial court under agreement of the parties are con- 
clusive when supported by competent evidence. Jbid.; Gasperson v. Rice, 660. 


Ordinarily, where there is sufficient evidence to support the court’s findings 
of fact and such findings constitute sufficient predicate for the judgment, the 
judgment will be affirmed even though the theory on whieh the lower court 
bases its judgment is erroneous. But this principle dces not apply when the 
appellee has not alleged the facts necessary to support the judgment upon the 
applicable theory. Dohias v. White, 680. 


§ 40f. Review of Orders on Motions to Strike. 


Refusal of a motion to strike portions of a pleading will not be disturbed on 
appeal when appellant fails to show he was prejudiced thereby. In re Will of 
Wood, 1384. 


The denial of a motion to strike matter from a pleading will not be disturbed 
on appeal unless appellant shows that the matter is irrelevant or redundant, 
and further shows that its retention in the pleading will cause harm or injus- 
tice. Daniel v. Gardirer, 249. 


On appeal from denial of motion to strike, the Supreme Court will not under- 
take to chart the course of the trial. Jbid. 
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§ 43. Petitions to Rehear. 


Where the Supreme Court is evenly divided in opinion as to the points raised 
as grounds for rehearing, one Justice not sitting, the petition will be denied. 
Power Co. v. Ins. Co., 196. 


Petition to rehear denied. Edgewood Knoll Apts. v. Braswell, 760. 


§ 50. Remand. 


Where facts are found under misapprehension of law, cause will be re- 
manded. Grifith v. Griffith, 270. 

Where it is impossible to determine from the record whether the court below 
set aside the verdict as to one of defendants for insufficiency of the evidence, 
which the court had no power to do, or whether the court set aside the verdict 
as contrary to the greater weight of the evidence in the exercise of its discre- 
tion, which order is not reviewable, the cause will be remanded for a new trial. 
Roberts v. Hill, 378. 

Where the findings of fact are insufficient to support the judgment, the cause 
will be remanded. Wall v. Hardee, 465. 

Where the findings of fact of the lower court are too conflicting to support 
the judgment, the cause will be remanded for a rehearing. Dobias v. White, 
680. 


§ 51b. Stare Decisis. 


The doctrine of stare decisis does not apply where it conflicts with a perti- 
nent statutory provision to the contrary. SNS. v. Mobley, 476. 


The doctrine of stare decisis should never be applied to perpetuate palpable 
error. Ibid. 

The mere fact that a state court overrules its previous decision on a question 
of state law does not constitute a denial of due process under the Fourteenth 
Amendment to the Constitution of the United States. Summrell v. Racing 
Asso., 614. 


APPEARANCE. 
§ 2. General Appearance. 


Where the Industrial Commission, upon the hearing of a claim for compensa- 
tion, joins another emplover as an additional party defendant, notwithstanding 
that no notice or claim had been filed against such employer, held: The em- 
plover by appearing at the time and place of the hearing and stipulating that 
it was subject to the Compensation Act and joining in the hearing on the merits, 
makes a general appearance and submits itself to the jurisdiction of the Com- 
mission. Willingham v. Rock & Sand Co., 281. 


ARBITRATION AND AWARD, 


§ 2. Agreement as Bar to Action or Other Proceedings. 


A provision in an agreement that dispute between the parties thereto as to 
the proper meaning and interpretation of the agreement should be referred to 
arbitrators upon the request of either of the parties, gives to each party the 
right but not the duty to invoke the arbitration provision, and when neither 
has done so the agreement to arbitrate will not preclude an action on the con- 
tract. R. BR. v. R. R., 495. 


A supplemental agreement to a contract which provides for arbitration of a 
dispute between the parties as to the meaning and interpretation of the supple- 
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mental agreement will not preclude a party to the agreement from bringing 
action to settle a dispute as to matter embraced within the original contract 
but not the supplemental agreement. Jbid. 


ARREST AND BAIL. 


8§ la, 1b. Persons Who May Make Arrest—Officers and Citizens Without 
Warrant. 


Under the general common law rule, an arrest may not be made ordinarily 
without a warrant, and the exceptions to this common law rule are defined and 
limited entirely by statute in this State. S. v. Mobley, 476. 


An arrest without warrant except as authorized by statute is illegal in this 
State. bid. 


A peace officer may make an arrest withont a warrant if he has reasonable 
ground to believe that a felony has been committed or a dangerous wound 
inflicted, and that the suspect is guilty and will escape unless immediately 
arrested, G.S. 15-41. Under this rule it is not required that the offense be com- 
mitted in the presence of the peace officer or in fact that the offense should 
have been actually committed if the arresting officer has reasonable ground to 
believe that it has been committed. Jbdid. 


Where a felony actually has been committed in the presence of a private 
citizen, such private citizen may forthwith arrest without warrant the person 
he knows to be guilty or the person he has reasonable ground to believe guilty. 
If it turns out the offense is not a felony, such private person may not justify 
taking the suspect into custody. G.S. 15-40. Ibid. 


A peace officer or a private citizen on equal terms may arrest without war- 
rant a person whose conduct in his presence amounts to a breach of the peace, 
or a threat of breach of the peace together with some overt act in attempted 
execution of the threat such as reasonably justifies a belief that the perpetra- 
tion of an offense amounting to a breach of the peace is imminent. G.S. 15-39. 
Ibid. 

The test of the right of a peace officer or private citizen to arrest without 
warrant under G.S. 15-89 is not whether the offense be a misdemeanor, but 
whether arrest is necessary to prevent or suppress a breach of the peace. The 
statute does not justify arrest when the facts furnish reasonable ground to 
believe an offense covered by the statute is being committed, but the person 
making the arrest must determine, at his peril, preliminary to proceeding with- 
out warrant, whether an offense arrestable under the statute is being com- 
mitted. S. v. MeNinch, 90 N.C. 695, overruled on this point. Jbid. 


Mere drunkenness unaccompanied by language or conduct which creates, or 
is reasonably calculated to create. public excitement or disorder amounting to a 
breach of the peace, will not justify arrest without warrant under G.S. 15-39. 
Ibid. 

A nuisance is not per se a breach of the peace, and neither a police officer 
nor a private citizen may arrest a person without warrant for creating a nui- 
sance which does not amount to a breach or threatened breach of the peace. 
Ibid. 


§ 3. Resisting Arrest. 


A person has the right to resist an unlawful arrest by the use of force, as 
in self-defense. S. v. Jfobley, 476. 
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A person resisting an unlawful arrest may use only such force as reasonably 
appears to be necessary to prevent the unlawful restraint of his liberty, and 
where he uses excessive force, he may be guilty of assault, or, if death ensues, 
even of homicide. Jbid. 


The State’s evidence tended to show that defendant resisted arrest without 
warrant by a municipal police officer on a charge of public drunkenness under 
G.S, 14-385. The municipal charter conferred no power on its police officers 
to arrest without warrant in misdemeanor cases. Held: In the absence of 
evidence tending to show prima facie that defendant’s conduct at the time 
amounted to an actual or threatened breach of the peace, the arrest was illegal, 
and defendant's motion to nonsuit on the charge of resisting arrest should have 
been allowed. Jbid. 


Where the State’s evidence fails to show that defendant used excessive force 
in resisting an illegal arrest, defendant’s motion to nonsuit on the charge of 
assaulting the police officer should have been allowed. Jbid. 


§ 8. Liabilities on Bail Bonds. 


Where the surety’s answer to a scire facias amounts to nothing more than a 
plea for additional time. without allegation of facts disclosing excusable neglect 
or constituting a legal defense cr appealing to the conscience and sense of fair 
play, judgnient absolute against the surety is proper. 8S. v. Dew, 595. 


The liability of a surety on an appearance bond is primary, and therefore 
service of scirc facias on the principal is not a prerequisite to judgment abso- 
lute against the surety. Ibid. 


The service of a scire facias on the surety gives the surety notice to appear at 
the next term of court, and no other notice by the judge, the solicitor, or calen- 
dar is necessary, it being a term-time matter. Jbid. 


Where the original answer to a scire facias presents no legal defense or mat- 
ters appealing to the conscience or sense of fair play, and there is no exception 
to the court’s refusal to permit the surety to file an unverified, amended answer 
setting forth a legal defense, the refusal of the court to grant the surety’s 
verified motion te vacate the judgment absolute on the bond will not be held 
for prejudicial error, since upon the reeord if the judgment were vacated the 
State would be entitled to have the same judgment re-entered. Jbid. 


Where judgment absolute has been entered against the surety on an appear- 
ance bond, the surety is entitled upon the later apprehension and delivery of 
the defendant to the authorities of that county for trial, to be heard under the 
provisions of G.S. 15-116 upon its motion to vacate or modify the judgment 
absolute. Jbid. 

The subsequent arrest of defendant does not ipso facto discharge the orig- 
inal forfeiture of bail, but entitles the surety to move that the judgment abso- 
lute against it be modified. S. uv. Simms, GOO. 


ASSAULT. 
§ 4. Pleadings. 

In this civil action to recover damages for assault and battery, allegations 
as to the peaceful and gentlemanly character of plaintiff and that defendant 
had been involved in many criminal cases charging him with violation of the 
liquor laws and engaging in assaults with deadly weapons, and as to the wild 
and drunken conduct of defendant previous to the oecasion in suit, should have 
been stricken on motion aptly made. Danicl v. Gardner, 249. 
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ASSIGNMENTS. 


§ 2. Requisites and Validity of Assignments. 


Notice of assignment of account stamped on invoice delivered to purchasing 
agent feild notice to purchaser. In re Mfq. Co., 586. 


§ 5. Rights and Remedies of Assignee. 


Purchaser may not offset account against debt due him by seller when pur- 
chaser has notice of assignment of account at time of delivery of goods. In re 
Mfg. Co., 586. 


Merchandise was delivered to the purchaser with copies of the invoice, one 
of which was stamped with notice that the account had been assigned to a 
named factor. ‘The factor paid the seller for the account. The goods were 
refused by the purchaser on the ground that they were defective, and returned 
to the seller. Upon receivership of the seller, the receiver sold the same goods 
to the original customer at a reduced price. Held: Under the provisions of 
G.S. 44-84 the purchase money received from the sale of the goods by the re- 
ceiver was impressed with a trust in favor of the assignee, and the assignee 
may assert his claim therefor as against the receiver. Jhbid. 


ATTORNEY AND CLIENT. 


§ 1. Office of Attorney in General. 


An attorney at law is a sworn officer of the court indispensable to the admin- 
istration of justice, and has an obligation to the public as well as to his clients. 
Baker v. Varser, 260. 


§ 2. Qualifications and Admission to Practice. 


The burden of showing that he has the qualifications prescribed by Rule Five 
of the Rules Governing Admission to Practice Law in North Carolina rests 
upon the applicant. Baker v. Varser, 260. 

The requirement of Rule Five of the Rules Governing Admission to Practice 
Law in North Carolina in regard to ‘‘residence” means “domicile.” Jbid. 

The Board of Law Examiners of the State of North Carolina has been en- 
trusted by statute with the duty of examining applicants for license and pro- 
viding regulations for admission to the Bar. G.S. 84-24. Ibid. 


A person does not have a natural or constitutional right to practice law: it is 
a privilege or franchise to be earned by hard study and compliance with the 
qualifications for admission to practice law prescribed by law. Ibid. 


Kvidence held to support finding of Board of Law Examiners that applicant 
was not a resident of the State as required by Rule Five. Ibid. 


§ 6. Scope of Authority of Attorney. 


The relation of attorney and client rests on principles of agency and not those 
of guardian and ward, and while an attorney has implied authority to make 
procedural stipulations and decisions in the management or prosecution of an 
action, in the absence of special authority the attorney ordinarily has no power 
to enter a stipulation operating aS a surrender of a substantial right of the 
client. S. v. Barley, 253. 


Attorney may not enter plea of volo contendere over protest of client, Ibid. 


A casual, hasty or inconsiderate admission made by one of the attorneys for 
plaintitfs, which admission is in irreconcilable conflict with defendants’ admis- 
sion and the theory of plaintiffs’ case, and which is repudiated in express terms 
by other counsel for plaintiff, is not binding on plaintiffs. Newhirk v, Porter, 
296. 
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§ 5. Sale and Transfer of Title. 


The courts will take judicial notice as a fact within common knowledge that 
automobile manufacturers sell cars to ultimate purehasers solely through local 
authorized dealers. Wethcrington v. Motor Co., 90. 


§ 7%. Violation of Safety Statutes and Ordinances. 


Where the violation of a safety statute constitutes a criminal offense, such 
violation is negligence per se, but in order to constitute the basis for recovery 
in a civil action such violation must be shown to be the proximate cause of the 
injury, including the essential element of foreseeability. Aldridge v. Hasty, 
3535. 


§ 8a. Due Care in General. 


It is the duty of the driver of an automobile to keep a reasonably careful 
lookout in the direction of travel so as to avoid collision with animals, persons 
and vehicles on the highway. Johnson v. Heath, 255. 


The duty of a motorist to observe traffic regulations is a duty owed not only 
to others using the highways, but also to every person on or about the highways 
who may suffer injury to his person or damage to his property as a natural and 
proximate result of a violation thereof. Aldridge v. Hasty, 353. 


8 8d. Collision With Parked or Disabled Car on Highway. 


In this action to recover for collision with defendant’s vehicle parked on 
highway without lights, evidence held for jury on issues of negligence and 
contributory negligence. Bryant v. Watford, 333. 

Evidence that plaintiff hit defendant’s car, which was standing disabled on 
highway, but with lights burning, eld to show contributory negligence as 
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matter of law. Jfoody v. Zimmerman, T2, 


§ 8g. Skidding. 
The skidding of an automobile, without more, dves not imply negligence. 
S.v. Robinson, T45. 


§ 8i. Intersections and Through Streets. 

A driver along a servient street is required, in compliance with G.S, 20-158, 
to bring his vehicle to a stop in obedience to a stop sign lawfully erected, and 
not to proceed into an intersection with the dominant highway until, in the 
exercise of due care, he can determine that he can do so with reasonable assur- 
ance of safety. Badders v. Lassiter, 4138. 

It is the duty of a motorist, when faced by a red light in a traffic control 
signal properly maintained by a municipality, to stop, and his failure to do 
so constitutes negligence as a matter of law. Trozler v. Motor Lines, 420. 

A motorist who has stopped in obedience to a traflic control signal is nuder 
duty not only to refrain from putting his vehicle in motion until the green 
light faces him, but is also under duty not to make a right turn into the inter- 
section until he determines. in the exercise of due care, that such movement 
ean be made in safety. Jbid. 

Where the traftic control signal shows a red light to vehicles along one street, 
it may be inferred that vehicles along the intersecting street are faced with the 
green light. Jbid. 

The driver of a vehicle entering a highway from a filling station or private 
driveway is under duty to yield the right of way to all vehicles approaching 
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on the highway, and in the discharge of this duty is required to look for vehicles 
approaching on the highway at a time when this precaution may be effective. 
Gantt v. Hobson, 426. 


$ 8j. Sudden Emergencies. 


Iividence that seven-year-old boy darted across highway into path of defend- 
ant’s vehicle held to require application of doctrine of sudden emergency. 
Barnes v. Caulbourne, 721. 


§ 9. Condition of and Defects in Vehicles. 


Evidence held insufficient to show that explosion of gasoline tank truck was 
result of negligence in failing to maintain safety valves in proper condition. 
ffopkins v. Comer, 148. 

The operator of a truck at nighttime on the public highways of the State is 
required to have burning on the rear of the vehicle a red light plainly visible 
under normal atmospheric conditions for a distance of five hundred feet to the 
rear, and other lights and reflectors required by G.S. 20-129 (dd). Gantt v. 
ITobson, 426. 


§ 12a. Speed in General. 
The operator of a motor vehicle should not drive at a speed so slow as to 


impede the normal and reasonable movement of traftic, except when reduced 
speed is necessary for safe operation or required by law. Gantt v. Hobson, 426. 


§ 138. Passing Vehicle Traveling in Opposite Direction, 

Invidence tending to show that a truck engaged in hauling asphalt was travel- 
ing along a one-hundred-foot strip where the highway had been excavated on 
one side for a width of three feet, leaving about 19 feet of hard surface for 
two-way traffic, that the truek was being driven GO to 65 miles per hour, that 
the driver ran parfly off on the shoulder of the road on his right, and in at- 
tempting to get back on the highway, lost control and struck plaintiff’s car, 
which was traveling in the opposite direction, on plaintiff’s right of the center 
of the highway, is held sutlicient to be submitted to the jury on the issue of the 
truck driver's actionable negligence. Harris v. Construction Co., 556, 


S$ i4. Passing Vehicle Traveling in Same Direction. 

The failure of a motorist on the highway to give audible warning with his 
horn or other warning device before passing, or attempting to pass a vehicle 
traveling in the same direction is a violation of G.S. 20-14) (b) and constitutes 
negligence per se, and such warhing must be given to the driver of the preced- 
ing vehicle in reasonable time to avoid injury which would probably result 
from a left turn. Sheldon ve Childers, 449. 

Where plaintiff looks in rear view mirror some 850 feet before attempting 
to turn left into intersecting road. does not again look, and turns to left into 
defendant’s vehicle as it had drawn alongside in attempting to pass, plaintiff 
is guilty of contributory negligence, Gasperson vv, Riee, 460. 


8 16. Pedestrians. 

After collision, car traveled several hundred feet and struck pedestrian in 
private driveway some distance from highway. Held: Even though negligence 
of driver of other car may have been sole proximate cause of collision, defend- 
unt’s excessive speed may have been cause of his inability to stop within reason- 
uble distanee after collision, and constitute proximate eause of injury to pedes- 
trians. Aldridge uv. Hasty, 853. 
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Proof of collision with pedestrian on highway is alone insufficient to warrant 
inference of actionable negligence. Whitson v. Frances, 733. 


§ 17. Children on or Near Highway. 

When a motorist observes or should observe children on, near or approach- 
ing a highway, he is under the duty to exercise greater vigilance and caution 
because of their immaturity and impulsive nature, which is the care an ordi- 
narily prudent person would exercise when confronted with the dangers inher- 
ent in such circumstances. Barnes v, Caulbourne, T21. 


§ 18a. Pleadings in Auto Accident Cases. 

Allegations that defendant was driving recklessly, without specifying wherein 
the defendant was reckless, relate to conclusions of law not admitted by de- 
murrer. Troxler v. Motor Lines, 420. 

Allegations held to show that negligence of one defendant in turning right 
into intersection and striking rear of car of other defendant before it cleared 
intersection insulated any negligence on part of driver of car and her demurrer 
was properly sustained. Ibid, 

Complaint held to allege negligence of demurring defendant which coneurred 
with negligence of codefendant. Gantt v. Hobson, 426. 


§ 18b. Negligence and Proximate Cause. 


Evidence that defendant in attempting to enter a filling station on the left 
side of the highway, drove his vehicle across the highway to his left directly 
in the path of a car approaching from the opposite direction at a time and 
under circumstances which rendered a collision inevitable. G.S. 20-154, 20-140, 
and that the driver of the other car swerved to his left. sideswiping the right 
of defendant's car, deflecting the course of the other car sv that it went outside 
the bounds of the highway on its left side and struck plaintiff, who was stand- 
ing between two cars parked in a private driveway, is held to warrant the 
inference that plaintiff’s injury could have been foreseen as the natural and 
proximate result of defendant's negligence, -A/dridge v. Hasty, 353. 

The evidence tended to show that while defendant was driving on his right 
side of the highway a car approached from the opposite direction, turned across 
the highway in front of defendant’s lane of travel when defendant was only 
20 to 25 feet away, that defendant swerved his vehicle to the left, hit the right 
side of the other vehicle in a sideswiping manner, went out of the bounds of 
the highway, and struck plaintiff who was standing in a private driveway on 
defendant’s left of the highway. ‘There was also evidence that defendant's 
vehicle was traveling at an excessive and unlawful speed, G.S. 20-141. Held: 
While the speed of defendant’s car was not a proximate cause of the collision, 
since it was insulated by the unforeseeable and unlawful conduct of the oper- 
ator of the other car, whether such excessive speed was the proximate cause of 
plaintift’s injury, in that it resulted in defendant's inability to control his 
vehicle after the collision or stop it before striking plaintiff, is a question for 
the jury. Ibid. 


§ 18d. Concurring and Intervening Negligence. 


Allegations held to show that negligence of driver entering intersection 
against red light and turning right was sole proximate cause of collision, insu- 
lating any negligence of driver of other vehicle. Troxler v. Motor Lines, 420. 

In action by guest in car, allegations held concurring negligence of driver of 
car in traveling at speed at which he was unable to stop in radius of lights and 
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of driver of truck in entering highway from filling station without proper look- 
out and in driving too slow on highway without lights, so that car hit its rear. 
Gantt v. Hobson, 426. 


§ 18g (4). Actions for Negligence—Opinion Evidence. 

It is competent for witnesses to testify from appearance that the truck which 
they saw involved in the accident was the same truck which they saw shortly 
thereafter at another place where it was identified as that of defendant. 
Juachoshy v. Wensil, 217. 

While as a general rule, a person of ordinary intelligence, who has had an 
opportunity for observation, is competent to testify as to the rate of speed of a 
moving object, such as an automobile, where a motorist testifies he did not see 
the other car involved in the collision before the impact, his estimate of the 
speed of the other car is without probative value and is incompetent. S. v. 
Roberson, Th. 


§ 18g (5). Actions for Negligence—Physical Facts. 

Distance traveled by ear after collision he?d to disclose that car was traveling 
at excessive speed. Aldridge vc. Hasty, 353. 

The physical facts at the scene of a collision nay speak louder than the testi- 
mony vf witnesses, Sheldon v. Childers, 449. 


§ 18h (2). Nonsuit on Issue of Negligence. 

Evidence of negligence in parking vehicle on highway at night without lights 
held fov jury. Bryant v. Watford, 333. 

Svideuce that excessive speed prevented motorist, after collision, from stop- 
ping car in reasonable distance so that it struck pedestrian some distance from 
highway held for jury, even thongh negligence of driver of other car was sole 
proximate cause of collision. Aldridge v. Hasty, 853. 

Evidence of driver's negligence in driving at excessive speed along highway 
under construction and running off road and then striking plaintiff’s car on 
plaintiff's right of center of highway held for jury. JTarris v. Construction Co., 
nog, 

Plaintiff's evidence tended to show the following facts and circumstances: 
The infant defendant was operating a truck on a public highway at night with 
knowledge that his right headlight was not burning. Plaintiff's intestate was 
walking on the highway headed in the opposite direction. The right front 
tender of the truck struck the intestate, apparently throwing his body up be- 
tween the fender and the hood from which it fell or was thrown down a steep 
embunkinent, causing injuries from which he died. eld: The evidence was 
insufficient to be submitted to the jury on the issue of the actionable negligence 
of defendant driver, the position of intestate and the truck at the moment of 
impact. whether defendant driver could have seen him in time to have avoided 
the collision if he had been keeping a proper lookout and if his truek had been 
equipped with proper headlights, all being left in mere speculation and conjec- 


rays 


ture by the evidence. Whitson or, Pranees, (0. 


§ 18h (3). Nonsuit on Ground of Contributory Negligence. 


Evidence tending to show that intestate drove his automobile from the yard 
of 2 rural filling station onto a highway directly in front cf a bus, and that his 
ear was struck before its rear wheels reached the hard surface of the highway, 
is held to show contributory negligence on the part of intestate, barring recov- 
ery as a matter of law. eaxsiter v. Coach Co., 142. 
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Motorist held guilty of contributory negligence as matter of law in hitting 
mule on highway. Johnson v. Heath, 255. 


Motorist held not guilty of contributory negligence as matter of law in hitting 
vehicle parked on highway without lights. Bryant v. Watford, 333. 


Evidence held to disclose contributory negligence as matter of law on part 
of driver in starting across intersection with dominant highway. Badders v. 
Lassiter, 418. 

Plaintiff's evidence held to show contributory negligence proximately causing 
rear end collision. Sheldon v, Childers, 449. 


Tn this trial by the court under agreement of the parties, plaintiff's testimony 
to the effect that he looked in his rear-view mirror upon giving a left-turn 
signal some 350 feet before making the left turn, but did not look in the mirror 
again and did not see the tractor-trailer, which was following, at any time 
before collision, together with defendant's evidence that as the tractor-trailer 
came alongside plaintiff's vehicle in an attempt to pass, plaintiff cut left into 
the side of defendant’s vehicle, with the point of impact being behind the 
tractor and at the front of the trailer, is held sufficient to support the trial 
court's conclusion that plaintiff was guilty of contributory negligence proxi- 
mately causing his injury, and nonsuit was proper, Gasperson v. Rice, 660. 


Defendant’s disabled automobile was standing obliquely on his right of the 
highway with its left rear bumper sone five or six inches over the center line. 
Plaintifft’s own testimony was to the effect that he observed defendant’s car 
some 500 feet ahead of him on the highway, with its headlights shining, but 
that. he drove on and collided with the right side of the car, notwithstanding 
his wife was telling him that the car was on his side of the road, and although 
he could have stopped at any point along the highway before hitting the car. 
Held: Plaintiff’s own testimony discloses contributory negligence barring re- 
covery as a matter of law. Moody v. Zimmerman, 752. 


§ 18i. Instructions in Auto Accident Cases. 


Evidence that child ran across highway in path of defendant's vehicle held 
to support instruction on doctrine of sudden emergency. Barnes v. Caulbourne, 
ely 

In this aetion to recover for the death of a 7-year-old boy, fatally injured 
when struck by defendant’s truck-trailer, no issue of contributory negligence 
was submitted to the jury and the court charged that the jury should answer 
the issue of negligence in the affirmative if it found by the greater weight of the 
evidence that negligence on the part of the defendant was a proximate cause 
of the fatal injury, and that the issue should be so answered even though the 
jury should also find that the acts of intestate constituted one of the proximate 
causes thereof. Held: The instruction is without prejudicial error. Jbdid. 


§$ 23b. Liability of Owner for Permitting Incompetent to Drive. 


The owner of a motor vehicle who entrusts its operation to a person whom 
he knows. or by the exercise of due care should have known, to be an incom- 
petent or reckless driver, is liable for such person's negligent operation of the 
vehicle upon the principle that the owner is negligent in entrusting its opera- 
tion to such person. Heath v. Kirkman, 308. 

Allegations relating to defendant’s negligence in permitting incompetent to 
drive licld proper, but allegations as to driver’s nickname of “Wild Bill” and 
circuunstances under which he got the nickname, unrelated to owner’s knowl- 
edge of driver’s reckless propensity, i.cld incompetent. bid. 
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Where plaintiff seeks to recover of one defendant solely upon the theory that 
such defendant had control of an automobile and permitzed another to drive 
with knowledge that such other was an incompetent and reckless driver, the 
issue of respondcat superior does not arise upon the pleadings and evidence and 
should not be submitted to the jury. Roberts v, Ifill, 3738. 


Where the owner of an automobile hires or lends it to another, knowing that 
such other is an incompetent and reckless driver and likely to cause injury to 
others in its use, the owner is liable for injuries caused by the borrower's negli- 
gence, not under the doctrine of imputed negligence, but on the ground of his 
personal negligence in entrusting the automobile to one he knows is apt to 
eause injury, and therefore whether the relationship of employer and employee 
exists between the owner and driver at the time the injuries are inflicted is 
irrelevant to this theory of liability. Jbid. 


Where there is no evidence that the manager of a used car lot permitted an 
employee to drive one of the cars or had any knowledge of such employee’s 
reputation as a reckless and incompetent driver, the defendant owner of the 
business cannot be held liable nnder the doctrine of imputed negligence. Ibid. 


G.S. 20-71.1 does not raise presumption that incompetent Criver was oper- 
ating car with knowledge and permission of owner. Jb6id. 


§ 24a. Liability of Owner for Negligence of Agents or Employees in 
General. 


Where recovery is sought solely on theory that owner’s manager permitted 
incompetent emploree to drive with knowledge of such employee's incompe- 
tenee, recovery is based on negligence of manager in entrusting car to such 
incompetent or reckless driver and not on theory of respondeat superior. 
Therefore relationship of employer and emplovee does not arise in regard to 
liability for driver's negligence, and if manager was not guilty of negligence, 


m— ery 


no negligence could be imputed to owner. Roberts v. Hill, 378. 


§ 24c. Liability of Owner for Negligent Driving of Agents or Employees— 
Scope of Employment or Authority. 

An employer is Hable where his employee causes injury by negligent oper- 
ation of the emplovee’s automobile while in use in the prosecution of his em- 
plover’s business, when the employer knows, or should knew, that the employee 
is SO using it, even though the employer has no right of control over the em- 
plovee’s personal ear, nor responsibility for its condition, upkeep or operation. 
Ellis v. Service Co., 458. 

An employee is not engaged in the prosecution of his employer's business 
while operating his personal car to the place where he is to perform the duties 
of his employment, nor while leaving his place of employment to go home. Jbid. 


§ 241d. Competency of Evidence on Issue of Respondeat Superior. 


Tt is competent for witnesses to testify from appearance that the truek which 
they saw at the scene of the accident was the same truck, identified as belong- 
ing to defendant employer, which they saw shortly thereafter at another place. 
Juyachoshu v. Wensil, 217. 

In an aetion seeking to hold the owner of a vehicle liable under the doctrine 
of respondeat superior it is competent for plaintiff to introduce in evidence the 
certificate of registration from the Motor Vehicles Department indicating that 
license for the vehicle was issued to the emplover. Jbid. 
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§ 2414,e, Sufficiency of Evidence on Issue of Respondeat Superior. 


Testimony of witnesses identifying the truck which they saw at the scene of 
the accident as the same truck identified as belonging to defendant employer 
is sufficient to take the case to the jury on that question, defendant employer’s 
evidence in conflict therewith being for the jury to resolve. Jyachosky v. 
Wensil, 217, 

G.S. 20-71.1 does not affect the burden of proof but merely provides that 
proof of ownership of a truek invelved in an accident establishes prima facie 
that the truck was being operated by an employee and that at the time the 
employee was acting within the scope of his employment. Such prima facie 
showing is sufficient to take the issue of respondeat superior to the jury, but 
does not compel an affirmative finding thereon. Jbid. 


G.S. 20-71.1 does not raise presumption that incompetent driver was operat- 
ing car with knowledge and permission of owner. Roberts v. Hill, 878. 

Evidence held insufficient to show that employee was using his personal car 
in the performance of the duties of his employment at time of accident. Ellis 
v. Service Co., 458. 

Kvidence that the defendant driver, who owned his own truck, was operating 
it in highway construction work in company with trucks owned by the road 
contractor, that the contractor reserved the right to terminate defendant 
driver’s services at any time they were unsatisfactory, and that the contractor’s 
foreman was up and down the construction project at all times during working 
hours directing the work of all the drivers and other workers, js held sufficient 
to be submitted to the jury on the question of whether defendant driver was an 
employee of the road contractor and not an independent contractor. Harris v. 
Construction Co,, 556. 


§ 2416f. Instructions on Issue of Respondeat Superior. 


Instruction on issue of respondcat superior held without error under pro- 
visions of G.S. 20-71.1. Jyachosku v. Wensil, 217. 


§ 28e. Homicide Prosecutions—Sufficiency of Evidence and Nonsuit. 


Evidence held sufficient to support verdict of guilty of manslaughter based 
upon culpable negligence in operation of automobile. S. v. Bournais, 311. 


§ 28f. Homicide Prosecutions—Instructions. 


In a prosecution for involuntary manslaughter, an instruction to the effect 
that defendant would be guilty if he killed a human being without intent in 
doing a lawful act “in an unlawful manner,” rather than “in a eulpably negli- 
gent manner,” held not to constitute prejudicial error when in other portions 
of the charge the court painstakingly distinguishes between civil and criminal 
negligence, and instructs the jury that the unintentional violation of safety 
statutes not involving actual danger to life, limb, or property would not consti- 
tute culpable negligence unless such violation was reckless or in wanton disre- 
gard of the safety and rights of others. S. v. Bournais, 311. 


§ 29b. Prosecutions for Reckless Driving. 


In this prosecution under G.S. 20-140 there was no competent opinion evi- 
dence that defendant’s car was traveling at excessive speed, and the physical 
facts at the scene of the collision are held insufficient, standing alone, to take 
the case to the jury on the charge of reckless driving. and defendant’s motion 

to nonsuit should have been allowed. S. uv. Robinson, 745; 8. v, Simmons, 780. 
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§ 30d. Prosecutions for Drunken Driving. 


A warrant charging that defendant at a specified time unlawfully and will- 
fully operated a motor vehicle upon a publie road while under the influence of 
intoxicating liquor is sufficient to charge the offense proscribed by G.S. 20-188 
without a reference in the warrant to any statute, and the fact that the warrant 
refers to an inapplicable statute will be treated as surplusage, and is insufficient 
ground for arrest of the judgment. S. v. Smith, 99. 


Evidence that defendant ran his automobile into the left rear of another car 
while attempting to pass it on the publie highway, with testimony of patrolman, 
who reached the scene of the accident in about 10 minutes after the accident 
occurred, that in his opinion defendant was intoxieated, that defendant was 
staggering, and that he had a strong odor of alcohol about him, is held suffi- 
cient to overrule nonsuit in a prosecution under G.S. 20-138. Ibid. 


The evidence in this case is held snfficient to be submitted to the jury on the 
charge of defendant’s guilt of driving an automobile on the public highway 
while under the influence of intoxicating liquor. S. v. Bolling, 141. 


4 


BAILMENT., 


§ 1. Nature, Requisites and Kinds of Bailment. 


Where the purchaser of an automobile returns it to the dealer for the five- 
hundred-mile checkup to which he is entitled under the contract of sale, such 
delivery constitutes a bailment for the mutual benefit of the bailor and the 
bailee. Jns, Co. v. Motors, 188. 


§ 4. Care and Custody of Property. 


A bailee for hire is not an insurer, but is under legal duty imposed by law, 
irrespective of the contract. to exercise due care to protect the subject of the 
bailment from loss, damage or destruction, and may be held liable for damages 
resulting from negligent failure te perform this duty. Jne. Co. v. Motors, 188. 


§ 7. Actions for Conversion. 


The bailor makes out a prima facie case of actionable negligence of a bailee 
for hire upon showing that he delivered the property in good condition to the 
bailee, that the bailee accepted it and thereafter had exclusive possession and 
control of the property, and failed to return it, or returned it in a damaged 
condition. Ins. Co. v. Motors, 188. 


Plaintift’s evidence tended to show that the purchaser »f an automobile de- 
livered it to the dealer for the five-hundred-mile checkup, that the purchaser 
did not again see the car until the next day when it had been damaged by fire, 
although the cars on either side of it were not burned, and that in the interim 
the car was in the exclusive possession and control of the dealer. Held: Under 
the rule applicable to bailments, plaintiff made out a prima facie case sufficient 
to be submitted to the jury, notwithstanding the absence of any evidence of 
any facts or circumstances relating to the fire or tending to show any particular 
acts of negligence. Jbdid, 


BASTARDS. 
8 6. Prosecutions for Wilfull Failure to Support—Suificiency of Evidence 
and Nonsuit. 


Testimony to the effect that defendant admitted he was the father of prose- 
eutrix’ child, that though he gave prosecutrix’ mother a Small sum of money 
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for the child on one occasion, he had since refused to support it, that letters 
written by the Welfare Department relative to his responsibility for the child’s 
support were mailed to him and not returned to the sender, and that he ad- 
mitted having intercourse with prosecutrix on one occasion about eight months 
prior to the child’s birth, is held sufficient to be submitted to the jury, notwith- 
standing defendant’s testimony in defense that he was not the father of the 
child, that no demand had been made on him for support, that the money he 
had paid was not in discharge of any duty to support, and the introduction by 
him of a birth certificate stating the length of pregnancy so as to antedate the 
time he admitted having intercourse. 8S. v. Wortham, 182. 


§ 12. Right to Custody and Control. 


The mother of an illegitimate child is its natural guardian and has legal 
right to its custody, care and control, if a suitable person, even though others 
may offer more material advantages in life for the child. This rule is not 
absolute, and the custody of the child may be awarded to another when it 
clearly and manifestly appears that the best interest and welfare of the child 
demand it. Wall v. Hardee, 465. 


It is necessary to support an order of the court awarding permanent custody 
of an illegitimate child to its nonresident mother that the court find that such 
permanent removal from the State would be for the best interest and welfare 
of the child. Jbid. 


BILL OF DISCOVERY. 


§ 1c. To Obtain Evidence. 


After the pleadings have been filed, application for examination of the 
adverse party can be for no legitimate reason other than to obtain evidence to 
be used at the trial, and is available to the applicant as a matter of right. G.S. 
1-568.11. Aldridge v. Hasty, 358. 

After the pleadings have been filed, an application for examination of the 
adverse parties alleging that the parties to be examined are residents of a speci- 
fied county and requesting that the examination be had at the courthouse of 


that county, discloses sufficient reason for the designation of the place for the 
hearing. G.S. 1-568.11 (b) (4). Jbid. 


S$ 6. Introduction of Examination at Trial. 


Where order for examination of the adverse party after pleadings have been 
filed is issued on proper application, and notice of the examination is served 
on the adverse party, G.S. 1-568.14, and the adverse party appears in person 
and by counsel and participates in the examination, the deposition is admissible 
against him, subject to his right to except to the competency, relevancy, or 
materiality of the testimony. Aldridge v, Hasty, 358. 


Since the amendment of G.S. 1-568.25 (a) and (b) by Chapter 885, Session 
Laws of 1958, the party introducing the deposition of a witness does not make 
the party examined his witness and is not bound by adverse statements made 
by the witness during his examination, and upon motion to nonsuit only so 
much of the pretrial testimony as tends to establish plaintift’s cause of action 
or explain other testimony offered in plaintiff’s behalf is to be considered. Ibid. 
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BILLS AND NOTES. 


§ 1914. Liabilities on Forged Endorsements of Checks. 


This action was instituted by plaintiffs to recover for checks belonging to 
them which defendant cashed for the bookkeeper of the corporate plaintiff 
after the bookkeeper had forged endorsements of the pavees. Held: Defend- 
ant’s allegation that plaintiffs entrusted the checks to the bookkeeper, without 
more, fails to charge negligence on the part of plaintiffs prcximately contribut- 
ing to the cashing of the checks by defendant. Britt Co. v. Drugs, Inc., 55. 

This action was instituted by plaintiffs to recover for checks belonging to 
them which defendant cashed for the bookkeeper of the corporate plaintiff after 
the bookkeeper had forged endorsements of the payees. Held: Allegations 
that the bookkeeper had forged numerous other checks is insufficient to charge 
negligence on the part of plaintiffs when it is not alleged whether these other 
forgeries were committed before or after those sued on, wherein plaintiffs 
were negligent in supervising the bookkeeper, or that there was any causal con- 
nection between failure to detect the other forgeries and the losses sued on. 
Nor would testimony of the plaintiffs’ witnesses, mainly that adduced on cross- 
examination. be sufficient to establish negligence in this respect on the part of 
plaintiffs. Ibid. 


§ 29. Actions on Notes—Defenses. 


An accommodation endorser alleged that the payee bank through its officer, 
who was also an agent for a life insurance company, agreed to procure the 
issuance of a term policy of life insurance on the maker, that interest on the 
note and the insurance premium were paid to the officer, that the policy was 
not issued, and that the maker died within the term specified. Held: The alle- 
gations are germane to defense of an action on the note by the payee bank, 
regardless of whether it is alleged that the premium was paid to the bank or 
to the insurance company. the basis of the defense being the bank’s breach of 
its agreement to procure the issuance of the policy. Bank ». Bryan, 610, 


Where, in an action on qa note, defendant admits the execution of the note 
and pleads payment in full, the burden is upon him to prove this defense, and 
an instruction that the plaintiff had the burden of establishing by the greater 
weight of the evidence that defendant was indebted to him in some amount. and 
the amount of the indebtedness, must be held for reversible error. White v. 
Logan, TO. 

BOUNDARIES. 
§ 5d. Declarations. 


In this action involving the location of a dividing line between the respective 
tracts of the parties, plaintiffs’ witness testified that before dispute as to the 
dividing line, one of defendants’ predecessors in title pointed out to the witness 
na line of marked trees as the true dividing line. The marked trees established 
the dividing line as contended for by plaintiffs. The trees pointed out were not 
referred to in the deeds. feild: Even though the testimony may not be com- 
petent as a declaration concerning a private boundary. it is competent as a 
declaration against interest made by a former owner of the land during the 
time of his ownership. Newkirk v. Porter, 296. 


§ 6. Procecdings to Establish—Nature and Grounds. 


Where, in an action to recover damages for trespass, defendants adiit plain- 
tiffs’ title to the land embraced within the description in plaintiffs’ deeds, but 
dispute the location of the dividing line between plaintiffs’ land and the land 


N.C.] ANALYTICAL INDEX. §43 


BOUNDARIES-—Coiutinued. 


of defendants, plaintiffs are not required to prove title, but only that the dis- 
puted area lies within the boundaries of their tract. Neimkirk v. Porter, 296. 


The statutory direction that processioning proceedings be brought originally 
before the clerk is not jurisdictional, and the parties may agree that the cause 
be heard and determined in the first instance by the presiding judge. Strich- 
land v. Kornegay, Td8. 


BROKERS. 


§ 10. Right to Commissions Where Sale Is Consummated. 


Plaintiff brokers’ complaint held sufficient to state a cause of action to re- 
cover commissions on the theory of quantun meruit upon allegations that de- 
fendant owners listed their property for sale at a stipulated price net to them, 
with the brokers to receive as commissions any amount in excess of the stipu- 
lated price which they could obtain for the property, and that plaintiff brokers 
obtained a prospect willing to pay a sum in excess of the stipulated price, but 
that through no fault of their own plaintiffs were prevented from effecting the 
sale because the owners took negotiations into their own hands and sold to 
plaintiffs’ prospect for the stipulated price. Thompson v. Foster, 315. 


CARRIERS. 


§ 3. Matters and Transactions Subject to Federal Regulation, 


Interstate air transportation is regulated in accordance with the provisions 
of the Civil Aeronautics Act. Croirell v. Air Lines, 20. 


§ 4. Rates and Tariffs. 


An interstate Air Line is required to file with the Civil Aeronauties Board 
only such rules, regulations and practices as affect rates or services under such 
rates, 49 U.S8.C., Sec. 483 (a), and a time limitation as to filing notice of claim 
and institution of action for negligent injury to a passenger relates to an act 
of the passenger and not to service of the carrier and is neither required nor 
authorized to be filed with the Board by the statute. Croiwell v. Air Lines, 20. 


Motor carriers of freight in intrastate commerce who exchange freight in the 
course of delivery are not only given authority but are required to establish 
joint rates, and may provide for the division of revenues derived from such 
shipments by contract, subject only to the limitation that the contract shall not 
unduly prefer or prejudice any of the participating carriers. Utilities Coin. v. 
Motor Lines, 166. 

The Utilities Commission is given authority to intervene and vacate a con- 
tract for division of revenue from interchanged freight between two intrastate 
motor carriers only upon its finding after hearing that the contractual agree- 
ment between the carriers for the division of revenue for such shipments is, or 
will be unjust, unreasonable and inequitable, or unduly preferential or preju- 
dicial as between the contracting carriers, and when an order is entered by the 
Commission without such jurisdictional finding, the cause must be remanded. 
Ibid, 


§ 7. Control and Regulation—Facilities and Terminals. 

Railroads are quasi-public corporations which must operate under the public 
policy of the State to encourage competition among them for the public good 
and convenience, and one railroad company will not be allowed to preclude 
competition by another in a particular area by arbitrarily refusing such other 
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reasonable use of its right of way and trackage. G.S, 60-37; G.S. 60-60. R. R. 
v. R. R., 495. 


§ 8. Carriage of Goods—Unloading Facilities. 


A franchise motor carrier of goods by contract in intrastate commerce, oper- 
ating as both initial and delivering carrier, owes the duty to the employees of 
the consignee to exercise reasonable care to furnish a vehicle in reasonably safe 
condition so that the employees of the consignee can unload the trailer with 
reasonable safety, and the duty to make reasonable and timely inspection of the 
vehicle to ascertain whether it is reasonably safe for unloading, and to repair 
or give warning of any dangerous condition in the trailer discoverable by such 
inspection. MToneyeutt v. Bryan, 2388. 

Evidence held sufficient for jury on issue of negligence of motor carrier in 
failing to use due care to provide vehicle reasonably safe for unloading and in 
failing to warn of danger. Jbid. 


§ 21c. Liabilities to Passengers in Boarding or Alighting. 

ividence held suificient for jury on issue of air ecarrier’s liability for failure 
to exercise due care to provide safe passageway for passengers in going to 
board plane; carrier held not entitled to indemnity from municipality for such 
liability under terms of lease of port. Crowell v. Air Lines, 20. 

A statement printed on the ticket folder that the carrier had set forth in its 
tariffs notice of time limits for filing claim and institution of suit for personal 
injury will not bar a passenger’s action instituted within the limitation of G.S. 
1-52 (5) when it appears that the carrier had actual notice of the injury at 
the time it occurred, that the tarifis were filed only with the Civil Aeronautics 
Board, and that the passenger, thengh a habitual traveler by air, had never 
read on any ticket sold her such limitation, it being necessary that such limita- 
tion be distinctly declared and deliberately accepted in order to be effective. 
lbid. 

COMPROMISE AND SETTLEMENT. 


8 1. Nature, Requisites and Validity of Agreements. 


A. completed compromise and settlement fairly made between persons legally 
conipetent to contract and having the authority to do so with respect to the 
subject matter of the compromise and supported by sufficient consideration, 
operates as a merger of, and bars all right to recover on, the claim or right of 
aetion included therein. Jenkins v. Fields, (76. 


Answer held to allege settlement under suspended judgment in criminal pros- 
ecution in satisfaction of claim for damages arising out of collision. Jbid. 


CONSPIRACY. 


8S 6. Sufficiency of Evidence and Nonsuit. 


An agreement between two or more persons is an essential element of a con- 
spiracy, and such agreement must be proven directly or by evidence of facts 
from which the agreement may be legally inferred and not such as raise a mere 
suspicion. S, v. Phillips, 516. 

The association between a husband and wife, living in the marital state. at 
the time the husband obtained money by false pretense from a third person, has 
no probative foree in establishing 1 conspiracy between them to commit the 
offense. As to whether one spouse may be guilty of conspiracy with the other 
spouse, quaere? Ibid. 
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The mere subsequent possession by a wife of a portion of the money obtained 
by her husband from a third person by false pretense has no probative force 
in establishing a prior agreement between the husband and wife to commit the 
crime, or even to charge her with guilty knowledge of how the proceeds were 
obtained. Jbid. 


The State's evidence tended to show that defendant husband obtained money 
by false pretense from a third person under the guise of preventing a purported 
criminal prosecution of such third person by the Board of Public Welfare for 
aiding and obtaining unwarranted old age assistance benefits. Held: A state- 
ment by defendant wife to such third person, after the alleged false pretense 
had been practiced, that if such third person deposited his money outside the 
city, the Board wouldn’t know he had it, does not tend to show that the wife 
conspired with the husband to commit the offense of false pretense. Ibid. 


CONSTITLUCTTIONAL LAW. 


§ 12. Police Power—Regulation of Trades and Professions. 


By virtue of its police power a state is authorized to establish qualifications 
for admission to practice law in its jurisdiction. Baker v. Varser, 260. 


§ 18. Equal Protection, Application and Enforcement of Laws. 

The right to practice law in the State courts is not a privilege or immunity 
of a citizen within the meaning of the Fourteenth Amendment to the Federal 
Constitution, nor has applicant shown a violation of any rights guaranteed by 
the State Constitution, Article I, Sec. 17. Baker v. Varser, 260. 


§ 20b. Due Process of Law in General. 


The mere fact that a state court overrules its previous decision on a question 
of state law does not constitute a denial of due process under the Fourteenth 
Amendment to the Constitution of the United States. Summrell v. Racing 
Asso., 614. 


§ 25. Impairment of Obligations of Contract. 


The Federal Constitutional protection of the obligations of contracts against 
state action is directed only against impairment by legislation and not by judg- 
ments of courts. Summrell v. Racing Asso., 614. 


A contract imposes no binding obligations if its validity is dependent upon 
the provisions of an unconstitutional statute. Jbid. 


§ 32. Constitutional Guarantees of Persons Accused of Crime—Neccssity 
for Indictment. 


The Superior Court has no jurisdiction to try an accused for a specific mis- 
demeanor on the warrant of an inferior court unless he is first tried and con- 
victed for such misdemeanor in the inferior court and appeals to the Superior 
Court from the sentence pronounced against him by the inferior court on his 
conviction for such misdemeanor. S. v. Hall, 109. 


§ 34a. Due Process in Prosecution of Criminal Actions in General. 


Every person charged with crime has an absolute right to a trial before an 
impartial judge and an unprejudiced jury in an atmosphere of judicial calm. 
S. v. Canipe, 60. 
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§ 34c. Constitutional Guarantees of Persons Accused of Crime—Right to 
Confront Accusers., 


The constitutional right of a person accused of crime to confront his accusers 
embraces the right of accused to have witnesses in court and to examine them 
in his behalf, and a fair opportunity to prepare and present his defense, and 
this constitutional right of confrontation must be afforded accused not only in 
form but also in substanee. S. v. Hackney, 230. 


§ 34d. Constitutional Guarantees of Persons Accused of Crime—Right to 
Counsel, 


Circumstances held not such as to require court to appcint counsel for de- 
fendant in noneapital case. S. v. Hackney, 280. 


CONTRACTS. 


§ 1. Nature of and Right to Contract in General. 


Persons sui juris may make any contract not contrary to law or public 
policy. Clarke v. Butts, 709. Right to contract is liberty and property right. 
Childress v. Abeles, 667. Law will not inquire into wisdom of contract in ab- 
sence of fraud. Roberson v. Williams, 696. 


§ 5. Consideration. 


Execution of one contract may be consideration for another. Childress v. 
Abeles, 667. 


§ 6. Definiteness. 


The law does not favor the destruction of contracts on the ground of indefi- 
niteness and uncertainty. Childress v. Abcles, 667. 

An. agreement by the Seller to pay to plaintiff commissions at a fixed rate on 
all sales made under a contract with a certain purchaser will not be declared 
void for indefiniteness or uncertainty, even though the agreement be terminable 
at will. Jbid. 


§ Te. Contracts Against Public Policy—Contracts Limiting Liability for 
Negligence. 
Contracts indemnifying one against his own negligence are strictly construed. 
Crowell v. Air Lines, 20. 


§ 8. General Rules of Construction. 


While punctuation is ineffective as against the plain meaning of the language 
used by the parties to a contract or other instrument in writing, still the rules 
of punctuation may be used to assist in determining the intent of the parties. 
Stephens Co. v. Lisk, 289. 


The intention of the parties as expressed in the written agreement is con- 
trolling, and when such agreement is explicit, the court must so declare irre- 
spective of what either party thought the effect of the contract to be. Howland 
wv. Stitzer, 689. 


§ 26. Interference With Contractual Rights by Third Person. 


A contract executed by persons sui juris who have the legal right to contract 
may be vacated or annulled by a stranger thereto, even though the stranger 
be a State agency, only in the manner and method provided by law. Utilities 
Com. v. Motor Lines, 166. 
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Party may be held liable for wrongfully inducing third party to breach con- 
tract with plaintiff even though contract be determinable at will of such third 
party. Childress v. Abeles, 667. 


In an action against a third person for wrongfully inducing a party to a econ- 
tract to breach same, malice is ordinarily material only upon the question of 
punitive damages. Jbid. 


A person is justified in interfering in a contract between two other persons 
if he is in competition with one of them. Jbid. 


But conflicting evidence on this issue is for jury. Jbid. 


In an action for wrongfully inducing one of the parties to a contract to 
breach same, the fact that plaintiff may have a right of action on the contract 
against the other party to the agreement, is no defense. Jbid. 


In this action against strangers to a contract for wrongfully inducing one of 
the parties to the agreement to breach same, defendants set up the defense that 
the contract was entered into in the State of Georgia and that under the laws 
of that State the contract was unenforceable because not in writing. Held: 
The defense of the statute of frauds, both under the laws of this State and the 
laws of the State of Georgia, is not available to defendants, who are strangers 
to the agreement. Jbid. 


CONTROVERSY WITHOUT ACTION. 


§ 4. Hearings and Judgment—Conclusiveness of Facts Agreed. 


Where parties submit cause on egreed statement of facts, the cause must be 
determined on the facts agreed, and court may not hear evidence to find facts 
or grant rehearing for newly discovered evidence. Hdiwards v. Raleigh, 137. 


CORPORATIONS. 


$ 10. Stockholders—Attack of Corporate Acts or Transactions. 


A corporation organized to construct and maintain common trackage for the 
incorporating railroads was under the control of one of the two railroads using 
such common facilities. Such corporation and the railroad having control 
thereof, through persons who acted for both, denied the other railroad company 
the right to construct a junction or turnout from the common trackage. Held: 
The law will not require a vain thing and, therefore, such other railroad com- 
pany is not required to exhaust its rights as a stockholder before instituting 
action to establish its right to construct the turnout. R, R. v. R. R., 495. 


Where an incorporator’s rights to use facilities held by the corporation for 
joint use of the ineorporators depend upon the circumstances surrounding the 
incorporation, confirmed by usage and course of dealings between the parties 
over a period of years, and hot upon its rights as a stockholder, held, such 
incorporator will not be required to exhaust its remedies as a stockholder 
before instituting an action to establish its right to use the common facilities. 
Ibid. 


§ 16. Dividends. 
The declaration of a cash dividend by a corporation creates a debt from the 


corporation to each of its stockholders who then hold such stock. Ji re Estate 
of Bulis, 529. 


on 
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COUNTIBS. 
§ 24. Liability for Torts. 

The doctrine that a county is not liable for the negligence of its officers and 
agents in the exercise of governmental functions obtains in this jurisdiction. 
iTaues v. Billings, 78. 

A county acts in a purely governmental capacity in erecting and maintaining 
a jail, and in an action to recover for wrongful death allezedly resulting from 
the negligence of the county in this respect, demurrer is properly sustained. 
The exception to the general rule of nonliability in such instances in regard to 
imunicipalities is not extended to counties. Jbid. 


COURTS. 
§ 14. Conflict of Laws Between This and Other States. 


Laws of state of decedent’s residence and in which estate was administered 
control distribution, and its decree discharging adiministrvatrix cannot be at- 
tacked in our court. Groome v. Leatherivood, 573. 


Party may not maintain action here challenging judgment of foreign probate 
court. bid. 


§$ 1443. Uniform Reciprocal Acts. 
Proceedings under Uniform Reciprocal Enforcement of Support Act. Mahan 
a. Read, 641. 
CRIMINAL LAW. 


S$ 14. Appeals to Superior Court from Inferior Courts. 


Defendant was convicted in a recorder’s court for possession of nontax-paid 
whiskey for the purpose of sale. On appeal, he was convicted in the Superior 
‘ourt with having in his possession nontax-paid whiskey, and was found not 
guilty of possession of nontax-paid whiskey for the purpose of sale. Held: 
The judgment must be arrested, since defendant may not be prosecuted in the 
Superior Court on the original warrant except for an offerse for which he was 
convicted in the inferior court. WS. v. Hall, 109. 


§ 1414. Certiorari from Inferior Court to Superior Court. 


On certiorari from an inferior court, the Superior Court acts only as a court 
of review and is confined to the facts as they appear of record. Jn re Stokley, 
658. 

Certiorari, as a substitute for an appeal, must be applied for in apt time, 
ordinarily at the next term of the supervising court. In this case petition for 
certiorari filed some 11 years after sentence was not in apt time and should 
have been denied. Jbid. 


§ 17c. Plea of Nolo Contendere. 


Where defendant’s attorney tenders a plea of nolo contenderc, but the de- 
fendant in apt time disavows the plea and continues to protest his innocence 
throughout the proceeding, the defendant is not bound by the plea and is 
entitled to have his day in court before a jury, and judgment entered on the 
plea of nolo contendere will be vacated on appeal. WS. v. Barley, 258. 


§ 29a. Facts in Issue—Substantive and Collateral Evidence in General. 


Testimony of a witness at the preliminary hearing, brought out on cross- 
examination after the witness has given contradictory testimony at the trial, 
is held competent solely for the purpose of impeaching the testimony of the 
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witness at the trial and may not be considered as substantive evidence of the 
facts atissue. S. v. Cope, 244. 


§ 29b. Evidence of Guilt of Other Offenses. 


The general rule is that in a prosecution for a particular crime, the State 
cannot offer evidence tending to show that the accused has committed another 
distinct, independent, or separate offense, even though the other offense is of 
the same nature as the crime charged. S. v. MeClain, 171; S. v. Afyers, 462. 

Evidence disclosing the commission by the accused of a crime other than the 
one charged is admissible when the two crimes are parts of the same trans- 
action, and by reason thereof are so connected in point of time or circumstance 
that one cannot be fully shown without proving the other. 8S, v. McClain, 171. 


Where a specific mental intent or state is an essential element of the crime 
charged, evidence may be offered of such acts or declarations of the accused as 
tend to establish the requisite mental intent or state, even though the evidence 
discloses the commission of another offense by the accused. Jbid. 


Where guilty knowledge is an essential element of the crime charged, evi- 
dence may be offered of such acts or declarations of the accused as tend to 
establish the requisite guilty knowledge, even though the evidence reveals the 
commission of another offense by the accused. Jbid.; S. v. Myers, 462. 


Where the accused is not definitely identified as the perpetrator of the crime 
charged and the circumstances tend to show that the crime charged and an- 
other offense were committed by the same person, evidence that the accused 
committed the other offense is admissible to identify him as the perpetrator of 
the crime charged. S. v. McClain, 171. 


Where evidence tends to prove a motive on the part of the accused to commit 
the crime charged, it is admissible, even though it discloses the commission of 
another offense by the accused. Ibid. 


Evidence of other crimes is admissible when it tends to establish a common 
plan or scheme embracing the commission of a series of crimes So related to 
each other that proof of one or more tends to prove the crime charged and to 
connect the accused with its commission. Ibid. 


In prosecutions for crimes involving illicit sexual acts of a consensual char- 
acter between the same parties, it is permissible for the State to introduce evi- 
dence of both prior and subsequent acts of like nature as corroborative or 
explanatory proof tending to show the mutual disposition of the participants to 
engage in the act and rendering it more probable that the act relied on for 
conviction occurred. Ibid. 


In prosecutions for continuing offenses, evidence of other acts than that 
charged is generally admissible to corroborate or explain the evidence showing 
the act charged. Ibid. 


Since evidence of other crimes is likely to have a prejudicial effect on the 
fundamental right of the accused to a fair trial, the general rule of exclusion 
should be strictly enforced in all cases where it is applicable. Ibid. 


§ 32a. Competency of Circumstantial Evidence. 

When the State relies on circumstantial evidence, all facts and circumstances 
forming a link in the chain of proof and which tend to prove the facts sought 
to be inferred as a reasonable and logical deduction are competent, but evidence 
of facts or circumstances which are equally consistent with the existence or 
nonexistence of the fact sought to be inferred is incompetent. S. v. Stone, 606. 
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§ 33. Confessions. 


The extrajudicial statement of an aceused is a confession if it admits de- 
fendant’s guilt of the offense charged or even an essential part of the offense. 
S.v. Hamer, 85. 


The extrajudicial confession of the accused in a criminal case is admissible 
if, and only if, it was in fact voluntarily made. IJbdid. 

AS a general rule, a confession is presumed to be voluntary, and the burden 
is on the aceused to show the contrary. Jbid. 


Where an accused has made an involuntary confession, any subsequent con- 
fession is presumed to proceed from the same vitiating influence, and the bur- 
den is on the State to establish the voluntary character of the subsequent state- 
ment before it can be received in evidence. Jbid. 


The State offered in evidence two confessions by defendant. Upon the voir 
dire the trial judge ruled that the first confession was involuntary because 
wrung from defendant by threat of delivering him to a mob. The testimony 
disclosed that the second confession was made some 12 or 18 hours later, that 
defendant was told that he did not have to make a statement and was warned 
that whatever he said would be used for or against him. Defendant himself 
corroborated these facts. Held: The evidence supports the finding of the trial 
court that the second statement was voluntarily made. Ibid. 


Extrajudicial confession must be corroborated by othe: evidence to be suffi- 
cient for jury. WS. v. Cope, 244. 


$ 84e. Silence as Implied Admission of Guilt. 


In order for testimony of hearsay statements to be competent as an implied 
admission of gnilt on the part of defendant, it must not only appear that the 
statements were made in the presence of defendant, but also that the circum- 
stanees were such as to call for a denial on the part of defendant and that he 
had opportunity to do so. WS. v. Temnte, TBS. 


§ 42a. Character Evidence of Defendant. 


Where defendant testifies in his own behalf, his evidence of good character 
is competent to be considered both as substantive evidence on the issue of guilt 
or innocence and also as affecting his credibility as a witness. S. v. Wortham, 
132. 

The State may not show directly or through the guise of cross-examination 
specific acts of misconduct to establish the bad character of the accused. S. v. 
Phillips, 516. 


§ 42c. Cross-Examination of Defendant and Defense Witnesses, 


In the cross-examination of the male defendant, the solicitor asked him 
humerous questions which assumed to be facts the unp:oved insinuations of 
defendant’s guilt of a number of collateral offenses. Held: The cross-examina- 
tion was improper. SN. v. Phillips, 516. 

If a prosecuting attorney wishes to vouch for the existence or the truth of a 
fact in the trial of a cause, he should retire from the case, have another ap- 
pointed to prosecute, take the stand as any other witness, give competent evi- 
dence, and submit himself to cross-examination. Jbdid. 

Questions asked the male defendant on cross-examination to impeach him 
as to collateral matters which are so framed as to assert in advance the untruth 
of defendant’s denials, held to violate the rule that the State is bound by the 
answer of the accused to such questions. Jbid. 
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It is improper for the solicitor to ask defendant on cross-examination ques- 
tions insinuating that defendant’s brother had been convicted of an offense. 
Ibid. 

The solicitor on cross-examination of defense witnesses and the feme defend- 
ant asked numerous questions assuming to be facts the unproved insinuations 
of the male defendant’s guilt of a number of collateral offenses, together with 
insinuations that the male defendant had aided his wife in despoiling a helpless 
orphan of her inheritance and that the male defendant's brother had been 
guilty of a collateral offense. Held: The cross-examination was improper, 
Ibid. 

In cross-examining defendant and the witnesses for the defense, the solicitor 
may not, by insinuating questions or by other means, place before the jury 
incompetent and prejudicial matters not legally admissible in evidence. Jbid. 


The solicitor may not, on cross-examination of defense witnesses, needlessly 
badger or humiliate them by impertinent or insulting questions which he knows, 
or should know, cannot possibly elicit any competent or relevant testimony, 
such as that the witness’ brother-in-law was a chronic thief, ete. Jbdid. 


§ 42e. Impeaching Witness. 


Testimony of a witness at the preliminary hearing, brought out on cross- 
examination after the witness has given contradictory testimony at the trial, 
is held competent solely for the purpose of impeaching the testimony of the 
witness at the trial and may not be considered as substantive evidence of the 
facts at issue. S, v. Cope, 244. 


§ 42f, Exculpatory Statements or Testimony by State’s Own Witnesses, 


The State is not precluded from showing the facts to be otherwise than as 
stated in the declarations of a defendant, even though the State itself intro- 
duces testimony of such declarations, but when the State offers no evidence 
contra, it presents such declarations as worthy of belief. S. v. Tolvert, 4435. 


When the State introduces testimony of an exculpatory statement made by 
defendant it presents such statement as worthy of belief, and while the State 
is not precluded from showing the facts to be otherwise, defendant is entitled 
to whatever advantage the statement affords, even to an acquittal when the 
statement is wholly exculpatory and there is no evidence tending to show the 
facts to be otherwise. S. v. Simmons, 780. 


§ 43. Evidence Obtained Without Search Warrant. 


Where defendant upon the trial objects to the admission of evidence obtained 
without a search warrant, and the court upon the voir dire finds upon conflict- 
ing evidence that defendant consented to the search of his premises by the 
officers without a warrant, the finding of the court, supported by evidence, is 
conclusive, and the evidence obtained by the search is competent. SN. v. Moore, 
749. 


§ 44. Time of Trial and Continuance, _ 

Trial upon an indictment charging an offense less than a capital felony may 
be had at the term the bill of indictment is returned. S. v. Hackney, 230. 

When a request for a continuance in a criminal prosecution is based on the 
right of the acensed guaranteed by the Fourteenth Amendment to the Federal 
Constitution and Article I, Secs. 11 and 17 of the State Constitution, the ques- 
tion is one of law and not of discretion, and the decision of the lower court is 
reviewable, Ibid. 
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Itvidence held to support conelusion that denial of continuance did not abro- 
gate right of confrontation. Jbid. 


$ 48. Motions for New Trial for Misconduct of or Affecting Jury. 


In this prosecution for rape one witness volunteered information to the effect 
that defendant was an escaped convict, and another witness made a statement 
to like effect in response to an indefinite question of the solicitor which did not 
foreshadow such response. Neither statement disclosed the nature of the 
offense for which the defendant was serving the sentence. In each instance the 
trial court immediately and emphatically withdrew the evidence from the con- 
sideration of the jurors and instructed them to disregard it. Held: The testi- 
mony was not admitted by the court and the incidents were rendered harmless 
by the prompt action of the trial judge. &. v. Hamer, 85. 


§ 50d. Expression of Opinion on Facts by Court During Progress of Trial. 
(In instructions, see hereunder § 53f.) 

The judge is forbidden to convey to the jury in any way at any stage of the 
trial his opinion on the facts involved in the case, and the trial begins within 
the purview of this rule when the prospective jurors are called to be examined 
touching their fitness to serve on the trial jury. G.S.1-180. S. v. Canipe, 60. 


Whether the conduct or the language of the judge amounts to an expression 
of his opinion on the facts is to be determined by its probable meaning to the 
jury, and not the motive of the judge. Jbid. 


Where the court, in interrogating prospective jurcrs in regard to their 
scruples against capital punishment, refers to several celebrated cases and asks 
them, in the presence of those immediately thereafter impaneled to try the case, 
whether they would not render a verdict calling for the death sentence in such 
cases, defendant must be awarded a new trial notwithstanding that the court 
thereafter cautions them that he did not mean to compare the case at issue 
with the other cases. Ibid. 


G.S. 1-180 proseribes an expression of opinion by the court upon the evidence 
not only in the charge but at any time during the course of the trial. S. v. 
Smith, 99. 

While the trial court may propound competent questions to a witness in order 
to clarify his testimony or to bring out some fact that has been overlooked, the 
court may not cross-examine a witness or ask a witness questions for the pur- 
pose of impeaching him or casting doubt upon his testimony, and a new trial 
is awarded in this case for impenching questions askec. by the court. Jbid. 


In this case a new trial is awarded for interrogatioas of a witness by the 
court which went beyond a mere effort to clarify the witness’ testimony and 
amounted to an expression of opinion on the facts by the court. S. v. McRae, 
3384. 


§ 50f. Argument of Solicitor. 


Where the remarks of counsel are improper in themselves, or are not war- 
ranted by the evidence, and are calculated to mislead or prejudice the jury, it 
is the duty of the court to correct same upon objection, and, even in the absence 
of objection, it is proper for the court to correct gross abuse er mecro motu. 
S.v. Smith, 681. 


Ordinarily the court. upon objection, may correct improper argument of the 
solicitor in his charge, but if the impropriety be gross it is the duty of the court 
to interfere at once. Ibid. 
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Impropriety in solicitor’s remarks held not cured by court, and new trial is 
awarded on appeal even in absence of exception before verdict. Jbid. 


§ 51. Province of Court and Jury in General. 


It is the duty of the judge alone to decide the legal questions presented at 
the trial, and to instruct the jury as to the law arising on the evidence given 
in the case. S. v. Canipe, 60. 

It is the task of the jury alone to determine the facts of the case from the 
evidence adduced. Jbid. 


While the probative weight of legal proof is for the jury, the sufficiency of 
proof in law is for the court. S. vw. Simons, T80. 


§ 52a (1). Consideration of Evidence on Motion to Nonsuit. 


Upon motion to nonsuit under G.S. 15-178, the evidence is to be taken in the 
light most favorable to the State. S. v. Sinumons, T80. 


§ 52a (2). Nonsuit—Sufficiency of Evidence in General. 


An extrajudicial confession must be corroborated by other evidence which 
at least establishes the corpus delicti in order to be sufficient to sustain convic- 
tion of a felony. ‘This is particularly true in prosecutions for sexual offenses. 
S. v. Cope, 244. 


The introduction by the State of testimony of exculpatory declarations made 
by the defendant does not warrant nonsuit when the State introduces substan- 
tive evidence in contradiction of such declarations, but when the State offers no 
evidence in contradiction of the wholly exculpatory declarations or statements 
of defendant, the defendant is entitled to avail himself of such defense by 
demurrer to the evidence under G.S. 15-178. S. uv. Tolbert, 445. 


In order to be sufficient to be submitted to the jury, the State’s evidence must 
tend to prove the fact at issue as a fairly logical and legitimate conclusion, and 
evidence which merely raises a suspicion or conjecture is insufficient to with- 
stand motion to nonsuit. S. v. Simmons, TSO. 


When State introduces testimony of wholly exculpatory statement of de- 
fendant, and no evidence that facts were otherwise, nonsuit is proper. Jbid. 


§ 52a (3). Sufficiency of Circumstantial Evidence to Be Submitted to Jury. 


In order for circumstantial evidence to be sufficient to be submitted to the 
jury, the facts and circumstances adduced by the evidence must be of such 
nature and so connected or related as to point unerringly to defendant’s guilt 
and exclude any other reasonable hypothesis. 8S. v. Simmons, 780. 


§ 53f. Expression of Opinion on Evidence in Charge. 

The mere fact that the court uses more words in the summation of the State’s 
contentions than it does in the summation of the defendant's contentions does 
not in itself support an assertion that the court expressed an opinion on the 
evidence in violation of G.S. 1-180. &. v. Stantliff, 332. 


§ 538i. Charge on Character Evidence of Defendant. 


Where defendant testifies in his own behalf, his evidence of good character 
is competent to be considered both as substantive evidence on the issue of guilt 
or innocence and also as affecting his credibility as a witness, and an instruc- 
tion which restricts such evidence to the question of credibility entitles him to 
a new trial. 8. v. Wortham, 182. 
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§ 56. Arrest of Judgment. 

If warrant charges offense in plain and explicit manner and contains sufti- 
cient matter to enable the court to proceed to judgment, motion in arrest of 
judgment on ground of defective warrant is properly denied. S. v. Smith, 99. 

Fact that warrant refers to inapplicable statute not ground for arrest of 
judgment. Jbid. 

Where on appeal to Superior Court defendant is corvicted of offense not 
included in charge upon which he was eonvicted in inferior court, judgment 
must be arrested. WS. v. Hall, 109. 

Defects or irregularities in the drawing or organization of the grand jury 
may not be presented by motion in arrest of judgment. S. v. Gales, 319. 


§ 62e. Concurrent and Consecutive Sentences. 

A sentence to the commen jail of a county upon conviction of one offense, and 
a subsequent sentence to the State Prison upon a conviction of another offense, 
in the absence of order in the judgment that the sentences should run concur- 
rently, are consecutive and not coneurrent sentences. WN. v. Bentley, 112. 


§ 62f. Suspended Judgments and Executions, 

The term “good behavior” as used in an order suspending execution of a 
sentence means law-abiding, and a defendant does not breach such condition of 
suspension unless he is guilty of conduct constituting a violation of some crim- 
inal law of the State. S. v. Milner, 602. 

The discretionary authority of the trial judge to order that a suspended 
sentence should be activated must be predicated upon a finding, based upon 
evidence of sufficient probative force to generate the conclusion in the minds 
of reasonable men, that the defendant had in fact breached a condition of the 
suspension, and in the absence of such proof, defendant is entitled to his dis- 
charge as a matter of right. Jbid. 

The fact that a defendant has no occupation to the knowledge of the officers 
testifying is insufficient alone to support a finding that the defendant is a 
vagrant as the basis for an order executing a suspended sentence, especially 
when there is positive evidence that the defendant has a home and possesses 
ready cash. G.S. 14-886. Jbid. 

Evidence that officers found glasses and fruit jars having an odor of whiskey 
in the kitchen of the defendant’s house and a number of empty fruit jars in 
back of the house, that during a day a number of people would drive up to the 
house, knock on the door, and that defendant on some occasions would come to 
the door and speak to them and then the people would leave, without evidence 
that defendant passed any package to any of these visiters or that they passed 
money or any object to him, or that there was any disorder or disturbance, 
is held insufficient to support an order executing a suspended sentence on the 
ground that defendant had violated the law. Jbid. 

The maximtn period during which the execution of a sentence in a criminal 
case may be suspended upon conditions is 5 years, but ordinarily a suspension 
in excess of five years will be held void only as to that portion in excess of the 
statutory maximum, and the sentence may be ordered executed for condition 
broken at any time within the 5-year period. S. v. McBride, 619. 

Where execution of sentence is suspended upon condition that the defendant 
be of good behavior and violate none of the laws of the State, the violation of 
a criminal law of another state is not a breach of the condition and cannot be 
made the basis for the execution of the sentence. Jbid. 
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The fact that an order directing the execution of a suspended sentence is 
held erroneous on appeal for want of proper finding of condition broken, does 
not prejudice the power of the court below to activate the sentence thereafter 
for violation of any valid condition, if such be found and properly adjudicated, 
during the period of suspension, but where there is nothing in the record to 
suggest that defendant had violated any of the conditions upon which his sen- 
tence was suspended, it will not be directed that he be held in custody for 
possible further inquiry, but it will be directed that he be immediately released. 
Ibid. 


§ 67a. Supervisory and Appellate Jurisdiction of Supreme Court. 


The defendant’s assignments of error to the argument of the solicitor in a 
non-eapital ease cannot be sustained when not supported by exception taken 
before verdict, but upon the record in this case the Supreme Court, in the exer- 
cise of its supervisory power, takes cognizance er mero motu to preserve de- 
fendant’s constitutional right to a fair and impartial trial. S. v. Smith, 631. 

This was an appeal by the State from judgment of the Superior Court upon 
a writ of certiorari issued some 11 years after the rendition of the judgment 
attacked. Held: Regardless of the State’s right to appeal from the judgment 
of the Superior Court releasing defendant from custody, the Supreme Court, in 
the exercise of its supervisory power, holds ea mero motu, that after the lapse 
of such time the writ of certiorari was not available and that the writ was 
improvidently issued, and the cause is remanded to the inferior court. In re 
Stokley, 658. 


§ 67b. Judgments Appealable. (In civil cases, see Appeal and Error § 2.) 


On defendants’ appeal from conviction in a recorder’s court, they moved to 
quash the warrants on the ground that the recorder’s court was established by 
local act in contravention of Article TI, Sec. 29, of the State Constitution. The 
motion to quash was denied, and defendants appealed, although they had not 
been tried in the Superior Court. Held: The order was interlocutory and an 
appeal therefrom must be dismissed. S. v. Baker, 140. 


§ 73a. Service of Case on Appeal. 


The dropping of the appeal papers, suspended by a string, through the tran- 
som of the solicitor’s office in such way as to cause them to be pushed behind 
the door and out of sight when the door was opened, so that the papers were 
not seen until after time for service of case on appeal had expired, is not a 
sufficient service. S. v. Moore, 792. 


§ 78c. Necessity for and Form and Requisites of Objections and Excep- 
tions. 

Challenges to the admissibility of certain evidence and the sufficiency of the 
evidence to carry the case to the jury may not be raised initially in the Supreme 
Court, but must be presented by exceptions and assignments of error duly made 
in the lower court. S. v. Ayscue, 196. 

An appeal itself is an exception to the judgment, but where the judgment is 
regular in form and is supported by the verdict, a sole challenge by appeal 
must fail. Ibid. 


§ 78g. Exceptions to Argument of Solicitor. 


Ordinarily exception to improper remarks of the solicitor during the argu- 
ment must be taken before verdict. S&. v. Smith, 681. 
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But in this case, Supreme Court takes cognizance thereof ex mero motu in 
exercise of supervisory jurisdiction. Jbid. 


& 78e (1). Objections and Exceptions to Charge. 


An exception to the charge which does not point out any particular state- 
ments or omissions objected to is ineffective as a broadside exception. S. v. 
Stantliff, 332. 


§ 78d (3). Objections and Exceptions to Evidence—-Necessity for Motions 
to Strike. 


A defendant waives objection to the unresponsive piurt of the answer of a 
witness by failing to make a specific motion to strike out that particular part. 
S. v. Giles, 319. 


§ 79. Appeal—Briefs. 

Hxeeptions not set out in the brief and in support of which no reason or argu- 
ment is stated or authority cited, will be deemed abandoned. Rules of Practice 
in the Supreme Court, No. 28. 8S. v. Stantliff, 332. 


§ 78g. Form and Requisites of Assignments of Error. 


AS a general rule only assignments of errors supported by exceptions duly 
and timely noted will be considered on appeal. 8S. v. Taylor, 117%. 


S$ 81c (2). Harmless and Prejudicial Error in Instructions. 


Exceptions to the charge cannot be sustained when the charge construed con- 
textually is without prejudicial error. S. v. Taylor, 117; S. v. Bournais, 311. 


§ 81c (7). Harmless and Prejudicial Error in Course and Conduct of Trial. 

Error committed by the court in inadvertently expressing an opinion on the 
facts is virtually impossible to cure, and certainly is not rendered harmless by 
a statement of the court that if any juror had the impression that the court 
had expressed such an opinion the court would release him from the jury. 
S. v. Canipe, 60. 

Irrelevant statements of witnesses Acid to have been rendered harmless by 
action of trial judge. S. v. Hamer, 85. 

Where the prosecuting attorney persists in asking on cross-examination of 
defendant and defense witnesses improper questions assuming defendant’s 
guilt of a number of collateral offenses and of wrongdoing, all of which ques- 
tions are objected to by defendant, Reid, such persistent interrogations by the 
solicitor in violation of the rules governing cross-examination are prejudicial 
and entitle defendant to a new trial notwithstanding the court’s action in sus- 
taining objection to some of the questions without comment, and its later in- 
struction that the questions of the solicitor did not constitute evidence. S. v. 
Phillips, 516. 


§ 89. Post Conviction Hearing Act. 

Relief under the Post Conviction Hearing Act must be based upon some de- 
privation of a substantial constitutional right in the trial resulting in petition- 
er’s conviction. S. v. Hackney, 230. 

Held: Defendant failed to show deprivation of consticutional right necessary 
to relief under Post Conviction Hearing Act. Ibid. 
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§ la. Compensatory Damages in General. 


Plaintiff is entitled to recover for negligent personal injury the present worth 
of all damages sustained in consequence of defendant’s tort, embracing indem- 
nity for loss of time, or loss from inability to perform ordinary labor, or capac- 
ity to earn money, which are the immediate and necessary consequences of his 
injury. Owens v. Kelly, 770. 


§ 6. Aggravation and Mitigation of Damages, 


A person who has been injured by the negligent act of another is entitled to 
recover all damages naturally and proximately resulting from the negligent act 
in suit, including, ordinarily, injuries resulting from delay in receiving proper 
medical treatment as well as injuries caused by unsuccessful medical treatment 
which tend to aggrayate the damages for which the wrongdoer is responsible. 
Heath v. Kirkman, 308. 


But allegations of false arrest and malicious prosecution of plaintiff after 
his injury, unrelated to delay in receiving medical treatment, held properly 
stricken on motion, Ibid. 


§ 7. Punitive Damages. 


Punitive damages for personal injury depend upon the circumstances under 
which the injury was inflicted, and occurrences subsequent to the injury can 
have no relevancy to punitive damages for the injury. Heath v. Kirkman, 308. 


§ 11. Competency and Relevancy of Evidence on Issue of Damages. 


In an action to recover damages for personal injury negligently inflicted, the 
age and occupation of plaintiff, the nature and extent of his employment, the 
amount of his income at the time, from either wages or salary, are competent 
to be considered by the jury on the issue of damages. Owens v, Kelly, 770. 


Evidence of plaintiff's wages, subsequent to his injury, should be considered 
by the jury only for the purpose of estimating his loss of earning capacity in 
comparison with what he earned previous to the injury, and should be con- 
sidered on the question of his impaired capacity to earn money rather than the 
wages he actually received. Ibid. 

Where plaintiff and his wife were working as a team prior to the injury, but 
the wife is unable to work thereafter, the jury, in considering evidence of the 
husband’s income prior to the injury, should not augment it by the amount the 
wife was earning, since her earnings are her sole and separate property. Ibid. 


§ 13a. Instructions on Issue of Damages. 


Insurer in an automobile collision policy elected to have the damaged car 
repaired. After initial delivery of the car to insured by the repairman, addi- 
tional repairs were made. Instructions that the measure of damages would 
be the difference between the fair market value of the car immediately before 
it was damaged and its fair market value after it was repaired, held not preju- 
dicial as excluding the additional repairs from the consideration of the jury, 
it appearing that in other portions of the charge the court called the jury’s 
attention to the additional repairs and to the testimony as to the fair market 
value of the car after all the repairs had been made. Pierce v. Ins. Co., 567. 
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DEATH. 
(Particular acts of negligence, see Negligence, Automobiles, ete.) 


§ 6. Actions for Wrongful Death. 


In an action for wrongful death, allegations that plaintiff is the duly qualified 
and acting administrator of the estate of the deceased is sufficient without 
allegation that plaintiff brings the action in his representative capacity. MWid- 
kiff v. Auto Racing, 470. 


DEEDS. 


§ 5. Signing, Sealing and Delivery. 


The date recited in a deed or other writing is at least prima facie evidence 
that the instrument was executed and delivered on such date. Sandtlin v. 
Weaver, (08. 


§ 11. Construction in General. 


A deed must be construed to ascertain and effectuate the intention of the 
parties as gathered from the language of the entire instrument. Stephens Co. 
v. Lisk, 289. 


Punctuation may be considered in ascertaining intent. Jbid. 


Where plaintiffs’ rights are dependent upon whether the deed and a contract 
executed by grantees should be construed together as perts of one transaction, 
and there is contlicting evidence as to whether the instruments were executed 
at the same time, the plaintiffs’ contention will be taken as true for the purpose 
of determining defendants’ motion to nonsuit. Sandlin v. Weaver, T08. 


S$ 16a. Covenants and Stipulations in General. 


Where a deed contains a covenant on the part of the grantee for himself, his 
heirs and assigns, agreeing to pay a proportionate part of the cost of improve- 
ments which the grantor or itS Successors or assigns might make along the 
street abutting the property, held: The grantee is the covenantor and by aeccept- 
ing the deed binds himself and his assigns to the agreement as a covenant 
running with the land. Therefore the covenant is enforceable by the grantor 
against a subsequent purchaser of the land from such grantee. Stephens Co. 
v. Lisk, 289. 

The deed in question contained # covenant binding the grantee and his heirs 
and assigns to pay pro rata part of street improvements “in the event the party 
of the first part, or ifs successors or assigns, owner or cwners of a major por- 
tion of the lots in said block” should decide to grade, pave. or otherwise improve 
the abutting streets. Held: The intent of the parties, clarified by the punctua- 
tion, was that the grantor was authorized to make improvements without the 
consent of a majority of the owners of lots in said block, and the consent of the 
owners of a majority of the lots in said block was required only in the event 
the grantor’s successors or assigns undertook to make the improvements. Jbid. 


A grantee, by acceptance of a deed, becomes bound Ey the stipulations, re- 
citals, conditions, and limitations therein contained, even though he has not 
signed the deed. Story v. Walcott, 622. 


§ 16b. Restrictive Covenants. 


In construing restrictive covenants in a deed, the meaning of each covenant 
must be determined from a consideration of and in relation to the other ecove- 
nants in the instrument, giving each part its effect according to the natural 
meaning of its language. Ingle v. Stubbins, 382. 
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In construing restrictive covenants, each part of the contract must be given 
effect if this can be done by fair and reasonable intendment, before one clause 
may be construed as repugnant to or irreconcilable with another clause. Ibid. 

Restrictive covenants must be strictly construed against limitation on use, 
and be given effect as written, without enlargement by implication or construc- 
tion. Ibid. 

Mere sale of lots by reference to a recorded map raises no implied covenant 
as to size of lots or against further subdivision. Ibid. 

Resubdivision of lots does not justify disregard of minimum setback lines as 
prescribed in restrictive covenant. Ibid. 

It appeared that defendant purchased his lot with knowledge of the existence 
of restrictive covenants, that plaintiffs sought to restrain him from erecting a 
dwelling in alleged violation of the restrictions, but that the temporary order 
issued when only the foundations and subflooring had been completed was not 
renewed for plaintiffs’ failure to give bond, and that pending the hearing on 
the merits, defendant completed the dwelling. Held: Upon determination that 
the dwelling violated restrictive covenants, plaintiffs are entitled to a manda- 
tory injunction compelling defendant to remove the structure so that it conform 
to the covenants, and to prevent further construction of any building in viola- 
tion of the covenants. Ibid, 

Covenants restricting the free use of property are not favored, and the terms 
of such covenants will not be enlarged by construction beyond the plain and 
unmistakable meaning of the language employed. Julian v. Laicton, 486. 

A covenant providing that no residence should be erected on the lot conveyed 
until the type and exterior lines of the structure had been approved by the 
developer, or an architect selected by him, creates a covenant personal to the 
developer which he may exercise in person or through the architect he selects, 
and therefore such covenant terminates upon the death of the developer and 
cannot be enforced by the executors and trustees of the developer, nor the 
owners of other lots in the development on the theory that it was a covenant 
intended for their benefit. Jbid. 

Death of developer terminates agency of architect selected by him. Jbdid. 


§ 16d. Provisions for Repurchase by Grantor. 

Where grantee contracts to eonvey to third person in violation of alleged 
agreement to give grantor first right to purchase. such third person is necessary 
party. Story v. Walcott, 622. 

Where, contemporaneously with delivery of deed, the parties execute a 
contract giving the grantor the right to repurchase upon stipulated conditions, 
the two instruments will be construed together and the contract constitutes 
an option. Sandlin v. Weaver, 708. 


DIVORCE AND ALIMONY. 


§ 2a. Divorce on Ground of Separation. 

Divorce on the grounds of two years’ separation under G.S. 50-6 cannot be 
maintained when the separation is due to the insanity or mental incapacity of 
defendant spouse, the sole remedy in such instance being under G.S. 50-5 (6). 
Lawson v. Bennett, 52. 


§ 5e. Pleadings in Cross-Actions. 
While ordinarily a defendant wife may not attack a deed of separation by 
eross-action in her husband’s suit for divorce, where the husband, in reply to 
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the wife’s cross-action for subsistence pending the trial and subsequent thereto, 
sets up a deed of separation as a bar to the cross-actior, the court may allow 
defendant to amend so as to allege that the deed of separation was invalid 
because of her mental incapacity. Lamson vu. Bennett, 52. 


§ 12. Alimony Pendente Lite. 


The court may allow plaintiff possession of the home owned by the parties 
as tenants by the entireties in fixing alimony pendente lite under G.S. 50-16. 
Sellars v. Sellars, 475. 


8 15%. Merger of Deed of Separation in Divorce Decrec. 


Husband and wife executed 2 separation agreement, which provided for cer- 
tain pryments to the wife during her lifetime, and stipulated that its provisions 
should remain in full foree and effect notwithstanding any subsequent judg- 
ment or decree obtained by either party in the state of their residence or any 
other state. Thereafter the wife cbtained a deeree of Civorce in the State of 
New York, which decree contained a provision that the husband should provide 
for the support and maintenance of the wife in accordance with the separation 
agreement, which agreement “is incorporated in this judgment.’ Meld: Under 
the laws of the State of New York the separation agreement was not merged 
in the divorce deeree, but remains 1 valid and enforceable contract. Hoicland 
wv. Stitzer, 689, 


§ 19. Custody and Support of Children. 


In awarding the custody of a minor child in a divorce action, the criterion 
is the best interest of the child. and all other factors, including the visitorial 
rights of the other parent and the common law preferential rights of the father, 
must be deferred or subordinated thereto. Griffith v. Griffith, 271. 


If, upon a consideration of all relevant factors, the court determines that the 
mother is best fitted to give the child the home life, care and supervision that 
will be most conducive to its well being, the court shoulc. award the custody of 
the child to the mother, and should not hesitate to grant her subsequent appli- 
ciution to remove the child to her out-of-state domicile, established upon her 
remarriage, upon finding that the best interest of the child will be served 
thereby, notwithstanding that this will preclude or make more difficult visito- 
rial rights of the father, and notwithstanding that the father may be a fit and 
suitable person to have the eustody of the child. Jbid. 


Where the mother’s application to remove the child in her custody from this 
State to her domicile in another state is denied upon misapprehension that such 
permission could not be granted except upon a finding that the father is an 
unsuitable person to have the custody of the child, the finding that the best 
interest of the child would be served by awarding its custody to the father will 
be set aside and the cause remanded to the end that the court may consider 
the evidence and find the facets in the light of correct legal principles. Jbid. 


DOMICILE. 
§ 1. Definition. 


Whether the word ‘“‘residence” is synonymous with ‘domicile’ depends upon 
the nature of the subject matter es well as the context in which the word is 
used, and a person may have his residence in one state and his domicile in 
another. Baker v. Varser, 260. 
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EJECTMENT. 


§ 17. Sufficiency of Evidence and Nonsuit. 
In an action in ejectment, nonsuit is properly entered when plaintiffs fail to 


fit the description contained in the deeds on which they rely to the land claimed 
by them. Skipper v. Yorc, 102. 


LLECTIONS. 
§ 1. Elections in General. 


There is no inherent power in any governmental body to hold an election for 
any purpose, and an election held without affirmative constitutional or statu- 
tory authority is a nullity, no matter how fairly and honestly it may be con- 
ducted, Tucker v. A.B.C. Board, 177. 


Provision of a municipal charter authorizing the mayor and governing body 
of the city to provide for election of city officers, as provided in another section 
(Chapter 716. Session Laws of 1947, Sec. 11), and “any other election author- 
ized for city purposes,” is held to authorize the governing body to call the elec- 
tion of city officers and such other elections for city purposes as are affirma- 
tively authorized by statute, but does not authorize the governing body to call 
a primary municipal election without any statutory authorization. Ibid. 


Statutory authority to a municipal governing body to call a quadrennial elec- 
tion for the election of city officers does not by implication authorize the govern- 
ing body to call a primary election to select candidates to run in the municipal 
election. Jbid. 


§ 9. Time of Holding Election. 


The fact that a municipal primary election is held less than sixty days sub- 
sequent to a local option election does not invalidate the local option election, 
G.S. 18-124 (f), if the municipal primary election is held without constitutional 
or statutory authority and is, therefore, a legal nullity. Tucher vw. A.B.C. 
Board, 177. 


§ 24. Selection and Nomination of Candidates. 


In the absence of a specific constitutional or legislative regulation on the 
subject, the law commits the nomination of candidates for political parties for 
public offices to party caucuses, party conventions, or such other unofficial pro- 
cedures as party rules may establish. Jurker v. A.B.C. Board, 177. 


ESTATES. 


§ 9c. Allotment of Income Between Life Beneficiary and Remaindermen. 


The testamentary trust in question provided that testator’s widow receive 
the net income for life. and at her death the residue should be divided into 
trusts for the benefit of testator’s sons. Held: The undistributed income of 
the trust which accumulated during the life of the widow belonged to her 
estate and not to the trusts created for the benefit of the remaindermen. Jn re 
Estate of Bulis, 539. 

Where dividends sare declared on stock held by a trust payable on dates 
which transpire before the death of the life beneficiary of the trust, such divi- 
dends belong to the estate of the life beneficiary. Jbid. 
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ESTOPPET.. 
§ 3. Estoppel by Record. 

Where a county board of education submits to the jurisdiction of the Supe- 
rior Court by excepting to and appealing from the decision of the arbitrator in 
proceedings under G.S. 115-160, the county board of education will not be heard 
on further appeal to the Supreme Court to challenge the findings of the Supe- 
rior Court on the ground that there was no bona fide disagreement between the 
board of education and the board of county commissioners and that the county 
commissioners arbitrarily reduced the budget prepared and presented to it. 
Board of Education v. Comrs. of Onslow, 118. 


§ 5. Nature and Essentials of Equitable Estoppel in General. 


Estoppel is based upon acts or conduct precluding a party from asserting a 
right. Turnage Co. v. Morton, 94. 


8 ita. Pleadings and Burden of Proof. 


Estoppel is an affirmative defense which the purchaser must plead with cer- 
tainty and particularity, and establish by the greater weight of the evidence. 
Hall v. Odom, 66; Turnage Co. v. Aforton, 4. 


EVIDENCE. 


§ 5. Judicial Notice—Facts Within Common Knowledge. 

The courts will take judicial notice as a fact within common knowledge that 
automobile manufacturers sell cars to ultimate purchasers solely through local 
authorized dealers. Wetherington v. Motor Co., 90. 

It is a matter of common knowledge that the firing 9f a cap pistol, or the 
explosion of a cap by such pistol, emits a spark, and that a spark will ignite 
gasoline fumes or vapors. Hopkins v. Comer, 1438. 


Judicial notice is not limited by the actual knowledge of any individual 
judge, but judges may refresh their memories, from ste ndard works of refer- 
ence, provided the matters are such as are a part of the common knowledge. 
lobid. 


§ 6. Presumptions. 


Under the common law rule it is presumed that any verson may have issue 
so long as he lives. dAfePherson v. Bank, 1. 


In the absence of evidence of a will, it is presumed that a deceased person 
died intestate. Shipper v. Yow, 102. 


$ Za. Burden of Proof in General. 
The burden of proof is a substantial right. Oarens v. Nelly, T70; White v. 
Logan, 791. 


8 Te. Burden of Proof—Prima Facie Case and Burden of Going Forward 
With Evidence. 

A prima facie case does not relieve plaintiff of the burden of proof nor create 
any presumption in his favor, but merely entitles him to have the issue sub- 
initted to the jury. and defendant, wpon such showing by plaintiff, may elect 
to introduce no evidence, in which event he admits nothing but simply takes 
the risk of nonpersuasion, or he may offer evidence in explanation or exonera- 
tion, Jne. Co. v. Motors, 183. 

The establishment of facts sufficient to give rise to a prima fucie case merely 
takes the issue to the jury. and the credibility of defendant's evidence in expla- 
nation or rebuttal is also for their determination. Jyachoshky v. Wensil, 217. 
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$ 13. Privileged Communications—<Attorney and Client. 


Confidential communications made to an attorney in his professional capacity 
by his client are privileged, and the attorney cannot be compelled to testify to 
them unless his client consents. Dobias v. White, 680. 


Only confidential communications between attorney and client are privileged, 
and if it appears by extraneous evidence or from the nature of the transaction 
or the communication that they were not regarded as confidential, or that they 
were made for the purpose of being conveyed by the attorney to others, they 
are not confidential and are not privileged. Jbid. 

As a general rule, where two or more persons employ the same attorney to 
act for them in some business transaction, their communications to him are not 
ordinarily privileged inter sese. Ibid. 

It being apparent in this case that the communications by plaintiff to his 
attorney were made for the very purpose of having the attorney relay the 
information to defendants, evidence thereof was competent, and the fact that 
the witness voluntarily incorporated in his answer other matters technically 
violative of the privileged communication rule will not affect this result when 
such other matters were collateral to the issue and could not have been preju- 
dicial. Jbdid. 


§$ 17. Rule That Party Is Bound by Testimony of Own Witness. 


Party offering deposition taken under bill of discovery is not bound by 
adverse statements made by the witness during his examination. Aldridye v. 
Hasty, 358. 


§ 29128. Competency of Pleadings in Evidence. 

Plaintiff is not entitled to the introduction in evidence of allegations of the 
complaint which are denied by the answer, since such allegations are mere 
self-serving declarations. Whitson v. Franecs, 733. 

Plaintiff is entitled to introduce in evidence admissions in the answer of 
distinct and separate facts pertinent to the facts at issue as proof of the facts 
admitted without reference to the corresponding allegation of the complaint. 
Lbid. 

Where an admission in the answer is categorical, but is more or less mean- 
ingless standing alone, plaintiff may offer such portion, and only such portion, 
of the corresponding allegation of the complaint as serves to explain or clarify 
the specific admission. Jbid. 


§ 42d. Admissions by Agents or Other Representatives. 

A casual, hasty or inconsiderate admission made by one of the attorneys for 
plaintiffs, which admission is in irreconcilable conflict with defendants’ admis- 
sion and the theory of plaintiffs’ case, and which is repudiated in express terms 
by other counsel for plaintiff, is not binding on plaintiffs. Newkirk v. Porter, 
206. 

Testimony of statements made by the driver of a motor vehicle after the 
collision as to the defective condition of one of his headlights just prior to the 
accident, is admissible against him. Whitson v, Frances, 738. 


S$ 48a. Recitals and Declarations in General. 


A yvecital or declaration in a deed is competent as evidence only against the 
parties and their privies and not in their favor, and may not be used against 
strangers unless such recitals fall within the ancient document rule, since as 
to strangers they are res inter alios acta. Skipper v. Yorr, 102. 
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§ 45. Expert and Opinion Evidence in General. 


Ordinarily, a nonexpert is not competent to give his cpinion on facets which 
are not within his personal knowledge, since the jury may be aided in forming 
an opinion from the facts only when additional light can be thrown on the 
question by a person of superior learning, knowledge or skill in the particular 
subject. Hopkins v. Comer, 143. 


§ 51. Competency and Qualifications of Expert Witnesses. 


A witness to be competent as an expert must be shown to be skilled or expe- 
rienced in the business, profession or science to which the subject in question 
relates. Hopkins v. Comer, 148. 


A physician, though an expert in his particular field, is not competent to 
testify as an expert as to the cause of an explosion of a gasoline tank truck, 
even though he studied chemistry in college. Ibid. 


EXECUTORS AND ADMINISTRATORS. 


§ 15c. Claims Against the Estate—Notes. 


Where the purchaser assumes an existing mortgaged indebtedness on the land 
and endorses the note secured thereby, and thereafter transfers the land to a 
third person who reconveys it to him and his wife so as to create an estate by 
the entireties, held, the creation of the estate by the entireties does not affect 
the liabilities on the note, nor does the acquisition of the property by the wife 
by survivorship release the husband’s estate from liability for the debt. Jfonft- 
singer v. White, 441. 


§$ 15d. Claims Against Estate—For Personal Services, 


The rule that where a person renders services to another which are know- 
ingly and voluntarily aecepted, the law presumes that sich services are given 
and received in anticipation of payment, is subject to the qualification that the 
circumstances must be such as to warrant the inference, with the burden of 
proof being on plaintiff, that at the time the services were rendered payment 
was intended on the one hand and expected on the other. Tuitford v. Water 
field, 582. 

Services performed by one member of a tamily for another within the unity 
of the family rule are presumed to have been rendered il obedience to a moral 
obligation and without expectation of compensation. Jbid. 


In this action to recover for personal services rendered intestate, charge held 
erroneous in failing to explain necessity for implied contract. Jbid. 


$ 15e. Claims Arising from Payment of Obligations of the Estate. 


Where the surviving wife pays notes upon which the husband alone was 
liable, which notes were secured by mortgage on lands theretofore held by 
entireties, she is subrogated to the rights of the mortgagee, but since the mort- 
gagee could assert no claim against the estate of the husband until he had 
exhatisted the security, the widow, as subrogee of the mortgagee, may not 
assert a general claim against the husband's estate fcr any amount in the 
absence of a contention that the property is worth less than the amount she 
paid to discharge the mortgage lien, the note not being v.aid for the benefit of 
the husband's estate, but to exonerate her own property from the lien. Wont- 
singer v. White, 441. 
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§ 15h. Secured Claims. 

The holder of a secured claim against an estate must first exhaust the secur- 
ity and apply the same on the debt before he may file a general claim against 
the estate for the balance due, if any, G.S. 28-105. Jfontsinger v. White, 441. 


S$ 26. Final Account and Settlement. 

The discharge of an administratrix by the probate court having jurisdiction 
raises a presumption that the administratrix has complied with every pre- 
requisite to a valid discharge. Groone v. Leatherwood, 5738. 

Ordinarily, a decree of a prebate court having jurisdiction is not subject to 
collateral attack. Ibid. 


§ 27. Jurisdiction and Proceedings for Accounting. 

Plaintift’s father died in another State leaving real and personal property 
therein. Plaintiff alleged that defendant administratrix, acting under paper 
writings purporting to be the last will and testament of plaintiff’s father, 
settled the estate and was discharged by the probate court of such state, but 
that plaintiff was born subsequent to the execution of said paper writings, and 
therefore, under the laws of such other state, was entitled to a part of the pro- 
ceeds of the sale of the real estate and a part of the personal property of the 
estate. Plaintiff asked for an accounting by defendant administratrix. Held: 
The relief sought involves a challenge to the correctness of the official acts of 
the administratrix and the order of discharge of the probate court, and de- 
nurrer to the jurisdiction of our court was properly sustained. The allegations 
were insufficient to charge that the administratrix brought funds of the estate 
into this State and here wrongfully converted such funds to her own use so as 
to entitle plaintiff to an accounting in a court of equity on the grounds of a 
personal trust. Groome v. Leathericood, 578. 


FALSE PRETENSE. 


8 1. Nature and Elements of the Crime. 


While the offense of false pretense ordinarily may not be predicated alone 
upon defendant’s promise to do something, it may be based upon a false factual 
representation effective only by reason of being coupled with a false promise. 
S. v. Phillips, 516. 


§ 2. Prosecution and Punishment. 

Evidence tending to show that defendant falsely represented to a certain 
person that a criminal prosecution against him was imminent, and that defend- 
ant falsely promised such person that defendant could prevent the criminal 
prosecution and would do so if such person furnished him a sum to be paid the 
public official concerned, plus another sum as a fee to defendant for his serv- 
ices, and that in reliance upon the false representation and false assurance 
such other person paid defendant these sums, which defendant converted to his 
own use, is sufficient to be submitted to the jury on a charge of obtaining money 
by false pretense. S. v. Phillips, 516. 


FRAUD. 


§ 1. Deception Constituting Fraud in General. 


Fraud is a material representation relating to a past or existing fact, which 
is false, made with knowledge of its falsity or in reckless disregard of the 
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truth, with intention that the other party should act thereon, and which is 
reasonably relied and acted upon by the other party to his damage. Lamm v. 
Crumpler, 35. 

Fraud is not defined lest the craft of men should find ways of circumventing 
or escaping a rule or definition, but generally fraud embraces all acts, omis- 
sions, or concealments involving a breach of legal or eqnitable duty resulting in 
damage, or the taking of undue or unconscientious alvantage of another. 
Raberson v. Williams, 696. 


§ 3. Past or Subsisting Fact. 

A misrepresentation as to promissur’s intent which is made for the purpose 
of inducing the other party to act or refrain from acting in reliance thereon 
will support an action for fraud even though it be promissory in nature, since 
the state of a person’s mind at a particular time is as much a fact as any other 
fact. Lamm v. Crumpler, 35. 


§ 4. Knowledge and Intent to Deceive. 


It is not required that defendant have actual knowledge of the falsity of the 
representations made by him if he makes such represertations with reckless 
indifference as to their truth or falsity and with intent that the other party 
should rely upon them. Roberson v. Williants, O96. 


8 5. Deception and Reliance on Misrepresentation. 


The failure of plaintiff to make inquiry which would have disclosed the 
falsity of defendant's representations will not preclude plaintiff from maintain- 
ing an action for fraud in those instances in which there is nothing which 
would have put a reasonably prudent man upon inquiry. The law does not 
require a prudent man to deal with everyone as a rascal. Roberson v. Wil- 
liams, 696. 


§ 9. Pleadings in Actions for Fraud. 


Plaintiff alleged that he was the last and highest bidder at a judicial sale, 
that he was induced to join in the commissioner’s deed conveying the property 
to defendants by representations that defendants needed a part of said land to 
obtain approval by the Federal Housing Administration of a housing project, 
that defendants promised to reconvey to plaintiff that part of the land not 
needed for this purpose as soon as the amount of land needed could be ascer- 
tained, when in fact defendants at the time of making the representations knew 
the small amount of the land necessary for their housing project, and that 
defendants thereafter failed and refused to reconvey to plaintiff the part of the 
Jand not needed. Heid: The complaint is suftieient to state a cause of action 
for fraud. Lamm v. Crampler, 35. 


Allegations to the effect that defendant had been in active and exclusive con- 
trol of the books and records of a certain partnership, and that the other part- 
ner during his lifetime, and plaintiff trustees after his death, relied upon de- 
fendant’s statements as the basis of settlements, and that plaintiffs thereafter 
purchased defendant’s interest in the partnership, with further averment that 
“an accounting would disclose that defendant owed plaiatiffs a large sum of 
money, is held insufficient to state a cause of action against defendant for fraud 
in the sale of his interest in the partnership, it not being alleged that plaintiffs 
were induced to purchase the assets in reliance of any representation made to 
them by defendant. Belch v. Perry, T64. 
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§ 12. Sufficiency of Evidence and Nonsuit. 


Ividence held suflicient to be submitted to jury in action for fraud inducing 
plaintiff to sign timber deed. Roberson v. Williams, 696. 


FRAUDS, STATUTE OF. 


§ 1. Purpose and Operation in Gencral. 


The defense of the statute of frauds is personal to the parties to a contract, 
and is not available to strangers to the agreement. Childress v. Abeles, 667. 


The Statute of Frauds has no application to a fully executed or consum- 
mated contract, but may be invoked only to prevent the enforcement of execu- 
tory contracts. Dobias v. White, 680. 


A written contract to devise realty in consideration of personal services to 
be rendered, which agreement is signed by the person to be charged, does not 
come within the ban of the statute of frauds. Clark v. Clark, 709. 


GAMES AND ENHIBITIONS. 


§ 3. Liability for Injury to Patrons. 


Evidence held to show contributory negligence on part of golfer in stepping 
into hole for water hose connection. Farfour v. Golf Club, 159. 


§ 4. Liability for Injury to Participants. 


Allegations to the effect that plaintiff's intestate was a competitor in a stock 
car automobile race, that the racetrack was under the control of the defendants, 
who, acting in concert, were conducting the race, and that they started the race 
with the track in an unsafe condition as a result of one or more “dead” cars 
being left thereon after the trial runs immediately before the race, without 
the knowledge of the competitors, but with defendants being chargeable with 
notice thereof, and that intestate was fatally injured when his car collided with 
a “dead” car upon the track, is held sufficient to state a cause of action against 
defendants on the theory of concurrent negligence. JWidhiff v. Auto Racing, 
470. 

GAS. 


8 2. Installation and Servicing of Gas Heaters, 


Allegations to the effect that a liquefied petroleum gas company installed gas 
heating equipment at a motor court and supplied gas for the heaters, and that 
plaintiff's intestate, while a guest at the motor court, was killed by monoxide 
poisoning, without allegation that such installation was improperly or defee- 
tively made or that the material was defective or faulty. or that the appliances 
installed were defective or unsuited for their intended use, or allegations of 
contractual duty to repair, held insufficient to charge the gas company with the 
duty to inspect the equipment and heaters and keep them in proper repair, or to 
stute a cause of action for negligence. Caldirell v. Morrison, 324. 


Allegations to the effect that defendant liquefied petroleum gas company 
installed in a motor court room a heater of such capacity and supplied it with 
gas at such pressure that it was capable of exhausting the oxygen in the room 
to the extent that the occupant thereof might suffer carbon monoxide poison- 
ing, and that plaintiff’s intestate while a guest in the room died as a result of 
carbon monoxide poisoning, held insufficient to allege that the heater was un- 
suitable for use in the room where it was installed, or that defendant gas com- 
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pany supplied the heater with gas at an improper pressure, so as to allege 
actionable negligence in these respects. Ibid. 


GRAND JURY, 
S$ 2. Selection and Terms. 


A Publie-Loeal law providing for rotating grand juries in a designated county 
and repealing a part of a former Jaw on the subject (Chepter 465 Public-Local 
Laws 19385; Chapter 104 Publie Laws 1923), was in force on the efttective date 
of the General Statutes, but through inadvertence was overlooked and the 
repealed statute was incorporated in the General Statutes (G.S. 9-25). Held: 
The Publie-Loeal law reniains in effect. GS. 164-7. S. u. Gates, 819. 


HABEAS CORPUS. 


$ 3. To Obtain Custody of Minor Child. 

The resident judge of the district has jurisdiction to hear a special proceed- 
ing under G.S. 50-13, brought and heard after notice to all parties. Well v. 
flardec, 465, 


GS. 17-39 provides a proceeding in the nature of habeas corpus by which a 
controversy respecting the custody of minor children may be determined be- 
tween husband and wife, living in a state of separation without diveree, and 
the statute is available to the parent with whom the children then reside, it 
being immaterial whether the respondent or petifioner has custody at the time. 
fnre MeCormniek, 468. 


HIGHWAYS. 


8 ta. Highways Under Construction—Signs and Warnings. 

Plaintiff's own evidence disclosed that he saw barricades and signs warning 
motorists that the highway was under construction, and that the excavation of 
i three-foot strip of highway along one side was plainly visible. The remain- 
ing portion of the hard surface was sufficiently wide for two vehicles to meet 
nnd pass, Jdficild: The evidence is insuflicient to support the inference that the 
contractor's asserted negligence in failing to post a watchman along the exea- 
vation and in failing to exercise due care in providing adequate signs, Signals 
and warnings aloug the approach of the construction projeet. was a contribut- 
ing cause of plaintiff's collision with another vehicle traveling in the opposite 
direction. /farris uy Construction Ca. 3560, 


HOMICIDE. 


$17. Relevancy and Competency of Evidence. 

Testimony to the effect that defendant had intentionally assaulted the de- 
ceased, inflicting personal injuries, on an oecasion antedating the fatal assault, 
held competent as bearing on intent, malice, motive, premeditation, and delib- 
eration on the part of defendant. S. vc. Gales, 819, 
$ 25. Sufficiency of Evidence and Nonsuit. 


Evidence in this case Ae?id suflicient (0 be sabmitted tc the jury on the ques- 
iion of defendant's guilt of murder in the first degree. i. v. Gales, 319. 

Testimony of statements of defendant to the effect thar he had fist fight with 
deceased and left him standing in woods, with evidence that deceased died 
from blows on the head with blunt instrmment, eld insufficient to sustain con- 
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viction of manslaughter, since whether defendant after fist fight assaulted de- 
ceased with blunt instrument is left in conjecture. S. v. Tolbert, 445. 


§ 2%7e. Instructions on Question of Manslaughter. 


In a prosecution for involuntary manslaughter, an instruction to the effect 
that defendant would be guilty if he killed a human being without intent in 
doing a lawful act “in an unlawful manner,” rather than “in a culpably negli- 
gent manner,” field not to constitute prejudicial error when in other portions 
of the charge the court painstakingly distinguishes between civil and criminal 
negligence, and instructs the jury that the unintentional violation of safety 
statutes not involving actual danger to life, limb, or property would not con- 
stitute culpable negligence unless such violation was reckless or in wanton 
disregard of the safety and rights of others. S. v. Bournais, 811. 


HUSBAND AND WIFE. 


§ 6. Wife’s Separate Estate. 
EKarnings of wife are her sole and Separate property. Ovecens vc. Kelly, T70. 


§ 10. Actions Against Third Persons for Negligent Injury. 


In the wife’s action to recover for personal injuries, the admission of evi- 
dence as to hospital bills paid by the husband cannot be prejudicial when the 
husband would be estopped to recover these items of damage in a separate 
action. Jyachosky v. Wensil, 217. 


§ 12d. Deeds of Separation—Validity and Attack. 


The mere fact that at the time of the execution of the deed of separation the 
wife was mentally incompetent does not support a judgment declaring that the 
deed of separation is void, since in such circumstances the contract is voidable 
and should not be annulled unless the husband is unable to show that he was 
ignorant of the wife’s incapacity and had no notice thereof sufficient to put a 
reasonably prudent person upon inquiry, paid a fair and full consideration, took 
no unfair advantage of the wife, and that the wife has not restored or is unable 
to restore the consideration or make adequate compensation therefor. Laicson 
v. Bennett, 52. 


Deed of separation Weld not merged in subsequent divorcee decree. Howland 
v. Stitzer, 689. 


§ 18a (3). Husband as Agent for Wife. 


Where wife asserts that husband was her agent in part of negotiations bene- 
ficial to her, she may not deny his agency in the premises to avoid the burdens. 
Dobias v. White, 680. 


§ 14142. Estates by Entireties—Liabilities on Mortgage Notes. 

Where the purchaser assumes an existing mortgaged indebtedness on the land 
and endorses the note secured thereby, and thereafter transfers the land to a 
third person who reconvers it to him and his wife so as to create an estate by 
the entireties, Re/d, the creation of the estate by the entireties does not affect 
the liabilities on the note, nor does the acquisition of the property by the wife 
by survivorship release the husband’s estate from liability for the debt. JAfont- 
singer v. White, 441. 

Where the surviving wife pays notes upon which the husband alone was 
liable, which notes were secured by mortgage on lands theretofore held by 
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entireties, she is subrogated to the rights of the mortgayee, but since the mort- 
gagee could assert no claim against the estate of the husband until he had 
exhausted the security, the widow, as subrogee of the mcrtgagee, may not assert 
a general claim against the husband's estate for any amount in the absence of 
a contention that the property is worth less than the amount she paid to dis- 
charge the mortgage lien, the note not being paid for the benefit of the hus- 
band's estate, but to exonerate her own property from the lien. Jbdid. 


The surviving wife who pays mortgaged notes on lands theretofore held by 
them by entireties, is subrogated to the rights of the mcrtgagee, and is entitled 
to all the rights and remedies which were available to the mortgagee, but 
acquires no right or claim beyond those available to him. Jbid. 


INCEST. 
§ 2. Prosecutions. 


Evidence in this case held sufficient to overrule nonsuit and sustain convic- 
tion of assault with intent to commit rape on a female child under the age of 
12 vears and of incest. S. v. Stone, 606. 


Defendant was charged with carnal knowledge of a female child under the 
age of 12 vears, with carnal knowledge of a female child over the age of 12 and 
under the age of 16, and with ineest. Held: The finding of prophylactie rub- 
bers on the person of defendant when he was arrested some seven months after 
the last act of intercourse took place according to the evidence, and some three 
and one-half vears after the prosecuting witness became 12 years of age. does 
not tend to prove defendant’s guilt of the offenses charged, and the admission 
of such evidence over defendant’s objection constitutes reversible error. Ibid. 


INDICTMENT. 


§ 12. Motions to Quash—Time of Making Motion. 


Motion to quash the indictment as a matter of right 9n the ground of defect 
or irregularity in the drawing or organization of the grand jury must be made 
before arraignment and plea; such motion made after plea is addressed to the 
diseretion of the court; after the petit jury is sworn and impaneled, the court 
has no discretionary power to entertain such motion. S. v. Gales, 319. 


INDICTMENT AND WARRANT. 


8 1. Proceedings in Gencral. 


A preliminary hearing is not an essential prerequisite to the finding of an 
indictment in this State. S. v7. Hackney, 280. 


§ 9. Charge of Crime. 

A warrant will not be quashed or a judgment arrested on the ground that 
such warrant is defective, if it charges the offense in a plain, intelligible and 
explicit manner and contains sufticient matter to enable the court to proceed 
to judgment. S. v. Smith, 99. 

If a warrant is sufficient to inform the defendant of the charge against him 
and to enable him to prepare his defense, reference therein to the specific sec- 
tion of the General Statutes upon which the charge is laid, is not necessary to 
its validity. Jbid. 
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INFANTS. 


§ 1. Protection and Supervision of Courts of Person and Property of 
Infants. 


When it appears in an action for the interpretation or reformation of a trust 
instrument that the judgment below affects the interest of possible unborn chil- 
dren of trustor, the Supreme Court, in the exercise of its supervisory powers, 
will protect ex mero motu the interest of the persons in posse. McPherson v. 
Bank, 1. 


§ 12. Actions Against Infants and Persons in Posse—Representation and 
Guardians ad Litem. 

Infants and persons in posse may be represented by virtual representation 
only if parties to cause have common interest. McPherson v. Bank, 1. Persons 
in posse not having virtual representation cannot be represented by guardian 
ad liten. except as provided by statute. Jbid. 

G.S. 41-11.1 does not apply to actions adjudicating the interests of persons 
in posse under trust instrument. JbDid. 

Failure to show service of process on some of the interested parties and 
failure to show appointment of guardian ad litem for those parties under dis- 
ability are not fatal defects warranting quashal of the proceeding. In re Will 
of Wood, 184. 


INJUNCTIONS. 


§ 1b. Mandatory Injunctions. 


While a mandatory injunction ordinarily will not issue as a preliminary 
order, it is the proper remedy in apposite cases to compel compliance with a 
judgment in the nature of an execution against a private person. Ingle v. 
Stubbins, 882. 

Where defendant deliberately violates restrictive covenants, mandatory in- 
junction will lie to compel modification of building to comply with restrictions. 
Ibid. 


§ 2. Inadequacy of Legal Remedy. 

If a carrier has a legal right to construct and use a turnout or junction from 
trackage used by it jointly with another carrier and owned by a separate cor- 
poration, and such turnout or junction is the only feasible way for it to serve 
industries located in the area, equity will grant injunctive relief to preserve 
such right as being necessary to afford an adequate and complete remedy. 
R.R.v. R. R., 495. 


INSANE PERSONS. 


§ 12. Contracts of Insane Persons. 
Mental incapacity renders contract voidable but not void. Lawson v. Ben- 
nett, 92. 
: INSURANCE. 


§ 2514. Fire Insurance—False and Fraudulent Claims. 

In presenting a false claim and proofs in support of such claim for payment 
of loss or other benefits upon a contract of fire insurance, a defendant must 
have acted willfully and knowingly in order to be guilty under the statute. 
S. v. Fraylon, 365. 

The existence of unreported liens or other insurance upon the property is a 
civil matter governed by G.S. 58-178, 58-180, but does not tend to show criminal 
intent in connection with the filing of proofs of claim. Ibid. 
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The procuring of overinsurance is not a crime, though it may be a civil wrong 
under certain circumstances. Ibid. 

Evidence held insufficient to show that defendant willfully and knowingly 
presented fraudulent claim and proofs in support thereof. Jbid. 


§$ 2616. Contracts and Agreements to Procure Life (Insurance. 

Where, upon valid consideration, a person agrees with another, who has an 
insurable interest in the life of a third person, to preeure the issuance of a 
term policy on the life of such third person, and fails to procure the issuance 
of the poliey, recovery may be had, upon the death within the period specified 
of the person sought to be insured, for breaeh of the eontract to proeure the 
issuance of the poliey or for negligent default in failing to perform the duty 
imposed by such contract. The principle of liability for breach of agreement 
to procure property insurance applies also to life insurance. Bank v. Bryan, 
610. 


§ 43b. Auto Liability—Vehicles Covered. 


Under the Motor Vehicle Safety and Financial Responsibility Act of 1947. 
where an insurance company issues, in accordance with the application, an 
owner’s policy of Habilitvy insurance upon an assigned risk covering only one 
of the two vehicles owned by insured, the insurer is not liable for a loss estab- 
lished by judgment aguinst the insured for damages caused during insured’s 
operation of the other vehicle owned by him. G.S. 20-276; G.S. 20-252 (a); 
G.S. 20-252 (b). This result is not affected by the failure of the Department 
of Motor Vehicles to cancel the registration of the automobile involved in the 
accident. Grahan v. Ins. Co., 458. 


$ 4816. Anto Insurance—Collision and Upset. 


Where the insurer in an automobile collision policy elects to repair the dam- 
aged automobile, insurer. under the provisions of the contract, is bound to 
repair the automobile and restore it to its former condition, and its authoriza- 
tion to the repairman to return the car to insured upon delivery by insured of 
a release, constitutes at least a tacit representation that the repairs had been 
properly made. Pierce v. Ins. Co., 567. 

Insured may rescind release for inisrepresentations that damage to car cov- 
ered by policy had been repaired. Jbid. 

Insurer in an automobile collision policy elected to have the damaged car 
repaired. After notification by insurer that the car was ready for delivery, 
insured’s agent delivered a release to the repairman, was then shown the car 
in a darkened room, and requested permission to try the ear out before accept- 
ing delivery, which request was refused. Held: Under the evidence adduced 
in this case, the delivery of the release before request of permission to try out 
the car does not preclude the submission of the issue as to whether the release 
was obtained by fraudulent misrepresentations that the car had been properly 
repaired. Jbid. 

Tnsurer in an automobile collision policy elected to have the damaged car 
repaired. After the execution and delivery to the repairman of a release, and 
-after insured had taken possession of the car and ascevtained that the repairs 
had not satisfactorily been made, insurer's agent authorized the return of the 
ear for reinspection and further repairs, if necessary. JZeld; Insurer waived 
the release, and insured could maintain an action against insurer for breach 
of the insurance contract upon evidence that the car had not properly been 
repaired and tendered to him within a reasonable time. Jbid. 
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INTONICATING LIQUOR. 


§ 2. Construction and Operation of Control Statutes. 

Municipal primary election Acid void for want of authority of governing body 
to call same, and therefore beer election within six months thereof was valid. 
Tucker v. A.B.C. Board, 177. 


§ 9a. Prosecutions—Indictment and Warrant. 

The offense of possessing alcoholic beverages on which taxes have not been 
paid and the offense of possessing intoxicating Hquor for the purpose of sale 
are separate misdemeanors of equal dignity created by separate statutory pro- 
visions, and neither includes the other as a lesser offense, and a defendant may 
not be convicted of possessing intoxicating Hquor upon which taxes have not 
been paid under a warrant charging possession of intoxicating liquor for the 
purpose of sale even though fhe warrant specifies that the Hquor was “non- 
taxpaid.’ Sow. Hall, 109. 

JUDGES, 
§ 2b. Emergency Judges, 

Where 2 cause comes on to be heard at a term of court presided over by au 
emergency judge duly commissioned, and the parties agree that the court should 
find the facts and render judgment thereon out. of term and out of the county, 
judgment so rendered is within the jurisdiction of the emergency judge, since 
the judge. having acquired jurisdiction in term, had power to sign the judgment 
out of term and out of the county by consent of the parties. Strichland v. 
Frornegau, T5S. 

JUDGMENTS. 


§ 25. Attack of Judgments—Procedure. 


Ordinarily, a decree of a probate court having jurisdiction is not subject to 
collateral attack. Groome wv. Leatherwood, 578. 


$ 27¢. Attack and Setting Aside for Error of Law. 


Where there is a defective statement of a good cause of action, judgment 
disinissing the action is erroneous, but after term the sole procedure to correct 
the error of law is by appeal. J/lilis +. Richardson, 187. 


§ 29. Parties Concluded. 


A judgment is not binding upon persons in posse who do not eome under the 
doetrine of virtual representation and are not therefore before the court. 
AMePherson v. Bank, 1. 

A judgment is binding only on parties and thase in privity. Taylor v. Toney- 
eutt, 105, 


§ 32. Operation of Judgment as Bar to Subsequent Action in General. 


Judgment adjudicating title under a State grant and conveyances from the 
State Board of Education to a large tract of land held not to bar a subsequent 
suit involying title under conveyance from the State Board of Education to a 
small portion of the land involved in the former case. in view of new facts 
alleged in the pleadings and developed at the trial, and an intervening Act of 
the General Assembly (Ch. 966. Session Laws of 1955) validating titles con- 
veyed by the State Board of Education. Parmele v. Baton, 5389. 


8 33a. Judgments as Bar to Subsequent Action—Judgments of Nonsuit. 


A judgment of nonsuit will not support a plea of res adjudicata in a subse- 
quent action between the same parties upon substantially different allegations 
and evidence. Neichirk v. Porter, 296. 
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JURY. 


§ 4. Examination of Prospective Jurors. 


Interrogations of prospective jurors by trial court held to amount to expres- 
sion of opinion by court on facts, entitling appellant to new trial. S. v. Canipe, 
60. 


LANDLORD AND TENANT. 


§ 1. The Relationship. 


A contract under whieh the owner of land furnishes a house and the land 
and one-half of the fertilizer, and the other party furnishes the labor for culti- 
vating the crops and one-half ef the fertilizer, with provision for division of 
the crops, creates the relationship between the parties of landlord and tenant 
and not that of master and servant. Joss tv. ITicks, 788. 


§ 11. Liability of Landlord for Negligent Injury to Tenant from Disrepair. 


The landlord in an agricultural tenaney is not liable for injury suffered by 
the tenant when the steps of the house furnished the tenant collapse by reason 
of disrepair, even though the condition of the steps kad theretofore been 
brought to the landlord’s attention and he had agreed to repair same. Moss 
wv. Hicks, 788. 


§ 16. Expiration of Term in Accordance With Lease. 


Upon the expiration of a lease for a term of years wizhout request for re- 
newal by lessees in the manner provided in the lease, lessors have the right to 
treat their lessees as trespassers and may bring an action for their eviction 
without notice. Duke v. Davenport, 652. 


§ 18. Renewals, Extensions and Holding Over. 


Where, upon the expiration of a lease for a term of years without request by 
lessees for renewal in the manner provided in the lease, =he lessees hold over 
and continue to pay the rent monthly in the amount stidulated in the lease, 
which payment is accepted by lessors, the tenancy is presumed to be one from 
year to year. Duke v. Davenport, 652. 

The presumption of a tenancy from year to year arising upon the holding 
over by lessees after the expiration of the lease for a term of vears without 
request for renewal in the manner provided in the lease, is a rebuttable pre- 
sumption. But in the present case the trial eourt found that neither lessors nor 
lessees had any understanding as to the future occupancy after the termination 
of the lease, and such finding negatives any agreement or understanding that 
might rebut the presumption. Jbid. 


Where tenants for years hold over after the expiration of the lease without 
request for renewal by written notice 30 days prior to the expiration of the 
term in accordance with the lease, and lessors thereafter aceept monthly rent in 
the amount stipulated in the lease, the character of the tenancy becomes fixed 
as that of a tenancy from year to year, and lessees cannot exercise the option 
for renewal by giving written notice subsequent to the terucination of the period 
of the lease. Jbid. 


§ 33. Liabilities for Negligent Injury to Third Persons. 


Plaintiff alleged that she was injured by the falling of a sign erected over a 
sidewalk by lessees. Defendant lessees alleged that plaintiff was injured by the 
falling of an awning erected by lessor prior to their occupancy, and sought to 
have lessor joined as a party defendant for the purpose of contribution. Held: 
Defendants may not set up an entirely different state of facts which invoke 
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principles of law which have no relation to the subject matter of the action as 
stated in plaintiff's complaint, and thus litigate in plaintiff's action differences 
between themselves and lessor. Hobbs v. Goodman, 192. 


Where plaintiff sues to recover for injuries sustained when a sign erected 
over a sidewalk by lessees fell and struck her, lessees are not entitled to joinder 
of lessor as a party defendant on the principle of primary and secondary lia- 
bility, since upon the cause as set out in the complaint, lessees’ active negligence 
created the situation which caused the injury, and therefore lessees are pri- 
marily liable. Ibid. 


LARCENY. 


§$ 5. Presumptions and Burden of Proof. 


Possession of stolen goods raises no presumption of guilt of larceny if time 
intervening after theft is too long. S. v. Matheay, 433. 


8 7. Sufficiency of Evidence and Nonsuit. 


Evidence tending to show that an automobile was stolen from where it was 
parked in front of the owner's house, that some 82 days thereafter defendant 
was apprehended driving an automobile of the same make and color and the 
Same motor registration number, but with license plates that had been issued 
for a different vehicle, is held sufticient to be submitted to the jury in a prose- 
eution for larceny. S. v. Matheay, 483. 


LIBHBL AND SLANDER. 


§ 7c. Absolute Privilege. 

Statements in pleadings or other papers filed in a judicial proceeding are 
absolutely privileged unless they are not relevant or pertinent to the subject 
matter, which presents a question of Jaw to be determined on the basis of 
whether they are so palpably irrelevant and improper that no reasonable man 
could doubt that they could not become a proper subject of inquiry in the 
action or proceeding. Scott v. Veneer Co., 738. 


§ 10. Pleadings. 


In this action for libel it appeared on the face of the complaint that the 
words constituting the basis of the action were contained in pleadings and 
papers filed by defendant in a duly constituted civil action, and that they were 
relevant to that action. J/eild: The complaint sets forth a statement of a de- 
fective cause of action and defendant’s demurrer was properly sustained, since 
upon the face of the complaint the alleged libelous words were absolutely privi- 
leged. and were not actionable. Seott v. Vencer Co., 73. 

In an action for libel, the complaint ought to state the libel in the original 
language. Ibid. 


LIMITATION OF ACTIONS. 


8 5b. Accrual of Right of Action——-Fraud and Ignorance of Cause of 
Action. 


This action to recover for alleged malpractice in the diagnosis and treatment 
of piaintiff’s broken ankle was instituted some eleven years after the treatment. 
Plaintitf alleged that defendant concealed his own negligence and prevented 
plaintiff from securing other medical attention before further complications 
developed, but plaintiff’s evidence was to the effect that she talked to defendant 
after the treatment from time to time across the years and complained of the 
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condition of her ankle. Jfieid: There is no evidence of fraudulent concealment 
such as to toll the statute of limitations, and judgment of nonsuit upon the 
plea of the three year statute, properly pleaded, is without error. Connor v. 
Schenck, 94. 


S$ 6d. Accrual of Cause of Action—Contracts to Convey. 

A cause of action for breach of written contract to ccenvey certain lands to 
plaintiff for life. if she should survive the obligor, arises upon the prior death 
of the obligor without devising the property in accordance with the agreement, 
and not upon the obligor’s execution of deed to third persons subsequent to the 
execution and registration of the contract te devise. Clark v. Butts, TO. 


$ 9. Accrual of Right of Action—Fiduciaries. 

If a trustee devises the trust property in fee simple free froin and contradic- 
tory to the terms of the trust, such devise is a repudiation or disavowal of the 
trust. and starts the running of the Statute of Limitations against the cestui 
who has actual knowledge thereof and constructive notice thereof by the pro- 
bate of the will. Sandlin v. Weaver, 708. 


§ 11. Institution of Action—Amendments. 


In action for wrongful death, amendment to bring the cause within the 
Federal Emplovers' Liability Act did not constitute new action, and action 
having been originally brought within time was not barred. Graham v. R. R.., 


aaa) 
adedur, 


In action against individual, amendment substituting corporate defendant 
constitutes new action as to corporation, and when action is then barred by 
applicable statute properly pleaded, action must be dismissed. JIfeLean v. 
Jatheny, TS. 


MASTER AND SERVANT. ‘ 


S$ ta. Distinction Between Employee and Independent Contractor. 


The right to control the workman with respect to the manner and method of 
doing the work, regardless of whether such right is exercised or not, as distin- 
guished from the mere right to require certain results, is usually determinative 
of whether the relationship between the parties is that of employer and em- 
ployee, ov independent contractor. Marris v. Construction Co., 56. 


S 4b. Distinction Between Employee and Tenant. 


A eontract under which the owner of land furnishes a house and the land 
and one-half of the fertilizer. and the other party furnishes the labor for culti- 
vating the crops and one-half of the fertilizer, with provision for division of the 
crops. creates the relationship between the parties of landlord and tenant and 
not that of master and servant. Joss v. Hicks, 788. 


S$ 25a. Construction and Operation of Federal Employers’ Liability Act. 


In an action under the Federal Employers’ Liability Act matters of proce- 
dure, inelnding the judge’s charge, are governed by rvles of the state court. 
Jfiller v. R. R., 617. . 


§ 25b. Exclusiveness of Remedy Under Federal Employers’ Liability Act. 


Where, in an action for wrongful death it appears that deceased was an em- 
plovee of the defendant railroad company and was fatally injured while en- 
gaged in the discharge of his duties in interstate commerce, plaintiff's sole 
remedy is under the Federal Employers’ Liability Act. Graham uv. R. R.. 338. 
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An action by an employee of a common carrier to recover for injuries received 
in the course of his duties in interstate commerce is governed by the Federal 
“mployers’ Liability Act. Miller v. R. R., 617. 


§ 26. Federal Employers’ Liability Act—Negligence of Employer. 

In order to recover under the Federal Employers’ Liability Act, plaintiff must 
prove that defendant was negligent and that such negligence was the proximate 
cause, in whole or in part, of intestate’s death. Graham v. R. R., 338. 


Evidence of defendant’s negligence in dispatching unscheduled freight onto 
track on which repairman on motorear had been given clearance he/ld for jury 
under Federal Employers’ Liability Act. Jbid. 


Contributory negligence of employee feild not to insulate defendant’s negli- 
gence as a matter of law. Ibid. 


§ 27. Federal Employers’ Liability Act—Assumption of Risks. 


The effect of the 1989 amendment to the Federal Employers’ Liability Act 
(45 U.S.C.A. 54) is to obliterate from the law every vestige of the doctrine of 
asstunption of risk, and decisions prior to the amendment must be considered 
in relation to the rule as to assumption of risk then embodied in the law. 
Grahan v. R. R., 338. 


§ 28. Federal Employers’ Liability Act—Contributory Negligence of Em- 
ployee. 

Under the Federal Employers’ Liability Act, contributory negligence of the 
fatally injured employee does not bar recovery, but effects a diminution of 
recovery by the proportion of the damages attributable to the employee's con- 
tributory negligence. Graham v. R. R., B88. 

The evidence disclosed that the intestate, with another, was dispatched on a 
motorcar along the northbound track to repair a signal, that the repairmen 
were given an hour’s clearance on the northbound track, with no information 
in regard to clearance on the southbound track. The signal was repaired and 
the repairmen had time to return on the northbound track within the hour's 
clearance. Held: The failure of the repairmen to use a nearby railroad tele- 
phone for further report as to the clearance on the northbound track before 
attempting to return on that track, was not contributory negligence as a matter 
of Jaw, but was properly submitted to the jury upon that issue. Jbdid. 


feild: Under the circumstances intestate was not guilty of contributory negli- 
gence as a matter of law in returning southward on the northbound track, but 
the evidence was properly submitted to the jury upon the question. Jbid. 


Failure of employee to have abandoned rail motor car in face of on-coming 
train cld not contributory negligence as matter of law upon evidence in this 
case. Ibid. 


§ 29. Limitations Under Federal Employers’ Liability Act. 


Plaintiff alleged a cause of action for wrongful death. The evidence dis- 
closed that plaintift’s intestate was an employee of a railroad company and was 
fatally injured in the discharge of his duties in interstate commerce. More 
than three vears after the death. amendment was allowed to bring the cause 
within the purview of the Federal Employers’ Liability Act. Held: Whether 
the amendment introduced a new cause of action then barred by the Federal 
statute must be determined by the Fedcral law, and under the Federal decisions 
the facts constituting the asserted negligence being the same, the amendment 
does not introduce a new cause of action. Graham v. R. R., 388. 
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§ 30a. Federal Employers’ Liability Act—Instructions. 


In this action under the Federal Employers’ Liability Act, the failure of the 
court in several instances to charge that the amount of the recovery should be 
diminished by the proportion of the damages attributable to the deceased em- 
plovee’s contributory negligence, is held prejudicial. Graham v. R. R., 338. 


§ 37. Nature and Construction of Compensation Act in General. 


The North Carolina Workmen’s Compensation Act is an industrial injury 
act, and not an accident and health insurance act, and must be so construed by 
the courts. Lewter v. Enterprises, Inc., 899. 

While the Workmen’s Compensation Act is to be liberally construed to the 
end that its benefits should not be denied by narrow and strict interpretation, 
the rule of liberal construction does not warrant the reading into the act mean- 
ings alien to its plain and unmistakable words or justify judicial legislation 
converting the act beyond the legislative intent into an accident and health 
insurance act. Hatchett v. Hitchcock Corp., d91. 


§ 40a. Compensation Act—Injuries Compensable in General. 


In order to be compensable, an injury must arise out of and in the course of 
claimant's employment. Potecte +. Pyrophullite Co., 561. 

In order to recover for the death of an employee under the Workmen’s Com- 
pensation Act, plaintiff must show that death resulted fromm an injury by acci- 
dent which arose out of and in the course of deceased’s employment by defend- 
ant, and that it did not result from a disease in any form unless such a disease 
resulted naturally and unavoidably froin the accident. G.S. 97-2 (f) and (j). 
Lewter v. Enterprises, Inc., 399. 


§ 40c. Compensation Act—Whether Accident ‘“Arises Out of Employ- 
ment.” 


The term “arising out of” within the meaning of the Compensation Act im- 
ports that the injury must arise out of the work or service the employee is to 
perform and be a risk incidental thereto, so that the employment be a contribut- 
ing cause of the injury. Lewter v. Enterprises, Inc., 399; Potecte v. Pyro- 
phullite Co., 561. 

The evidence tended to show that claimant, a foreman, frequently returned 
to the employer’s plant after his regular working hours, to see how the work 
was going and to help correct any difficulties he found, that on the day in ques- 
tion claimant returned to the plant twice after his working hours for the pur- 
pose of seeing a co-employee to collect a personal debt, thar on the second visit 
he found a rock chute, which was attended by the co-employee, choked up, and 
that, before speaking about the debt, he helped the co-employee for something 
over 20 minutes in the hard work of unchoking the chute. ‘Che evidence further 
tended to show that after the chute was unchoked, claimant walked over and 
sat on a wall to rest and wait until the co-employee had a lull in his work in 
order to speak to him about the debt, and that claimant, while waiting, lost 
consciousness and fell off the wall to his injury. Held: The evidence is insufb- 
cient to sustain a finding that plaintiff’s injury arose out of and in the course 
of his employment, since from the evidence it cannot be held that the accident 
resulted from risk incidental to the employment. Poteete v. Pyrophyllite Co., 
561. 

Hvidence tending to show that an employee, while carrying a heavy board in 
the course of his employment, slipped and fell, wrenching his back, together 
with expert testimony that the employee had a permanent partial disability of 
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a general nature resulting from the injury to his back, is held sufficient to 
support the Commission’s finding that the employee had suffered injury to his 
back from an accident which arose out of and in the course of his employment. 
Harris v. Contracting Co., 715. 


§ 40d. Whether Accident ‘‘Arises in the Course of Employment.” 

The term ‘in the course of” as used in the Compensation Act refers to the 
time, place and circumstances under which the accident occurs. Lewter v. 
Enterprises, Inc., 399. 


§ 40f. Compensation Act—Diseases. 


Ordinarily, heart disease does not result from an injury by accident arising 
out of or in the course of employment unless it results from an unusual or 
extraordinary exertion incident to the employment, nor is it an occupational 
disease compensable under the Workmen's Compensation Act. Zewter v. Enter- 
prises, Ine., 899. 

Death of ticket seller at theatre from cerebral hemorrhage following fire in 
theatre held not compensable. Jbid. 

The evidence before the Industrial Commission is held sufficient to support 
the finding of the Industrial Commission that plaintiff’s intestate, after the 
termination of his employment with one employer because of silicosis in the 
third degree, was employed by another employer for more than thirty working 
days, or parts thereof, within seven consecutive calendar months, and that he 
was last exposed to the hazards of the disease while in the employment of the 
second employer within the rule of liability under G.S. 97-57. Willingham v. 
Rock & Sand Co., 281. 


§ 40g. Compensation Act—Hernia. 


The findings of fact of the Industrial Commission held sufficient to support 
an award of compensation for hernia. Beaver v. Paint Co., 328. 


§ 43. Compensation Act—Notice and Filing of Claim. 


Where the Industrial Commission, upon the hearing of a claim for compensa- 
tion, joins another employer as an additional party defendant, notwithstanding 
that no notice or claim had been filed against such employer, Neld: The em- 
ployer by appearing at the time and place of the hearing and stipulating that 
it was subject to the Compensation Act and joining in the hearing on the 
merits, makes a general appearance and submits itself to the jurisdiction of the 
Commission. Willingham v. Rock & Sand Co., 281. 


§ 45. Compensation Act—As Bar to Common Law Action. 


Where the evidence discloses that the infant plaintiff was one of five or more 
employees in a business owned by two of defendants and conducted by the third 
defendant as general manager, and that he was injured in the performance of 
the duties of his employment, nonsuit is proper, since the evidence discloses 
that the cause is within the exclusive jurisdiction of the Industrial Commission, 
notwithstanding that the infant plaintiff may have been hired contrary to law. 
McNair v. Ward, 339. 


§ 52. Hearings and Findings of Commission. 

While the employer’s report of an accident to the Industrial Commission does 
not constitute a claim for compensation, a statement therein as to the em- 
ployee’s average weekly wage is competent upon the hearing after the filing of 
claim. Harris v. Contracting Co., T15. 
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§ 53b (1). Amount of Recovery for Injury. 

Under faets of this case employer was not prejudiced by finding of average 
weekly wage in amount fixed by contract at time of injury. Harris v. Con- 
tracting Co., 715. 

And statement in report of employer as to employee’s wage is competent. 
bid. 


§ 53b (3). Amount of Recovery—Medical Treatment. 


No recovery may be had for services as practical nurse when Commission 
does not authorize or order such services prior to their rendition. Hatchett v. 
Hitchcock Corp., 591. 


§ 538c. Change of Condition and Review of Award by Industrial Commis- 
sion. 


Where the Industrial Commission finds upon supporting evidence that plain- 
tif had suffered permanent partial disability, and awards compensation there- 
for, the Commission has no jurisdiction to retain the cause for 300 weeks from 
the date of injury to make adjustments for future fluctuations in claimants 
ability to work and earn wages during that period, except in unusual circum- 
stanees, since the parties have the right under G.S. 87-47 to apply to the Com- 
mission for review of the award upon changed conditions on request filed 
within the time prescribed by the statute. arris v. Contracting Co., 715. 


S$ 55d. Appeals from Industrial Commission and Review in Superior Court, 


Where counsel for both parties sign an agreed statement of facts and submit 
same to the hearing commissioner, the cause must be determined on the facts 
agreed, and denial of motion before the full commission that movants be al- 
lowed to introduce newly discovered evidence is proper. On appeal, it is error 
for the Superior Court to remand the cause to the Industrial Commission for 
the reception of the newly discovered evidence. FEdirards v. Raleigh, 187. 


Objections and exceptions to the signing and to the rendition of the judgment 
and award of the Industrial Commission do not support an assignment of error 
that the award was erroneous because no claim was filed against appellant as 
required by G.S. 97-58, and the exceptions are insufficient to present to the 
Superior Court the sufficiency of the evidence to support the findings of the 
Industrial Commission, or any one of them, but presents the sole question 
whether the facts found by the Commission support the decision and award. 
Willingham v. Rock & Sand Ce., 281. 


In reviewing an assignment of error to the findings of fact of the Industrial 
Commission, the courts will review the evidence to determine as a matter of law 
whether there is competent evidence tending to support the findings, in which 
event the findings are conclusive. Leicter v. Tnterprises, Ine., 399. 

Where there is an exception to a finding embracing a mixed question of fact 
and law, the finding of facet is conelusive if supported by evidence, leaving the 
question of law alone for review. Ibid. 


Whether an accident arose out of the employment is a mixed question of law 
and fact. Poteete v. Pyrophyllite Co., 561. 

On appeal from the Industrial Commission, the Superior Court deleted an 
erroneous conclusion of the Commission that it should retain the cause for 300 
weeks, but otherwise affirmed the findings of fact of the Commission and its 
award thereon, without adding to, modifying, or changing any of the findings. 
Held: The action of the Superior Court in deleting, ex mero motu, the errone- 
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ous conclusion of law appearing on the face of the record does not support the 
eontention that it exceeded its jurisdiction by modifying the award. Harris 
v. Contracting Co., 715. 


§ 57. Unemployment Compensation—Employers Subject to Contributions. 


In order for an employer operating less than 20 weeks within a calendar year 
to be liable for unemployment compensation contributions under the provisions 
of G.S. 96-8 (f) (2), it is required that such new business not only buy the 
physical assets of a covered employer. but also that the new business succeed 
in some real sense to the organization, trade or business, or some part thereof, 
of the covered employer, ordinarily as a going concern, so that there be soime 
continuity in the business or some part thereof of the former employing unit. 
Employment Security Com. v. Skuland Crafts, Inc, 727. 


Findings held insufficient to support conclusion that operations of new corpo- 
ration were continuation of business of old corporation. Ibid. 


§ 62. Appeals from Employment Security Commission. 


An appeal lies from the Employment Security Commission to the Superior 
Court only after the Employment Security Commission has been given oppor- 
tunity to pass upon exceptions filed to its original findings of fact and decision, 


—_ 


GS, 96-4 ¢m). Haeployment Security Com, uv. Skhyland Crafts, Tic, 127. 


MORTGAGES, 


§ 27. Payment and Satisfaction. 


Defendants set up a verbal agreement under which defendants were to convey 
eertain lands to plaintiffs in satisfaction of notes secured by a mortgage exe- 
cuted by defendants to plaintiffs. Held’: If, pursuant to this agreement. de- 
fendants execute and deliver deed to the agent of plaintiffs. and the deed is 
aecepted by plaintiffs’ agent, the contract of accord and satisfaction is fully 
executed, and the debt is paid and satisfied in full eo fvstante the deed is deliv- 
ered and accepted, entitling defendants to the surrender of the notes and the 
eancellation of the mortgage, but if the person to whom deed is delivered is a 
inere intermediary, the accord is executory and plaintiffs may plead the statute 
of frauds in bar. Dobias v. White, 680. 


§ 80a. Right to Foreclose and Defenses. 


Upon the satisfaction of a debt secured by a mortgage, the trustee is divested 
of authority to foreclose the instrument, and his deed exeeuted pursuant to 
later foreclosure conveys nothing. Dobias v. White, 680, 


MUNICIPAL CORPORATIONS, 


$ Ta. Exercise of Governmental Powers in General. 

This action was instituted to enjoin a municipality from destroying certain 
apartment buildings belonging to the city and situate on land leased by it. ‘The 
complaint alleged that the apartments are of solid construction, are not inju- 
rious to life, health, or morals, do not constitute a Slum condition or a fire 
hazard, violated no zoning regulations, and that the city council had been 
offered substantial consideration for the buildings, but had refused to negotiate 
or consider the sale or any disposition of the property other than its destrue- 
tion. Heilé: The facts alleged are suflicfent predicate for plaintiffs’ assertion 
that the order of the city council to destroy the apartments constituted an 
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arbitrary abuse of discretion, and it was error for the court to sustain the mu- 
nicipality’s motion for judgment on the pleadings. Burton v. Reidsville, 577. 


§ 8c. Municipal Airports. 


Stipulation in a lease concerning a municipal airport that the municipality 
should keep the airpori facilities in good repair does not excuse a lessee air line 
from its duty to provide passengers with a reasonably sufe passageway to its 
planes, and such provision will not support an air line’s claim for indemnity 
against the city for injury to a passenger caused by a fall when the passenger’s 
heel was caught by a worn and loose threshold board while she was on hey way 
to board a plane. Crowell v. Air Lines, 20. 

Where the lease of a municipal airport requires the city to keep the facilities 
in repair, but expressly provides that the lessee air line should indemnify and 
save the city harmless from any liability arising from the negligence of the air 
line or its agents and employees, held, the air line may not assert the defense of 
primary and secondary liability for an injury resulting to a passenger from a 
fall over a loose and worn threshold board while the passenger was on her 
way to board a plane, since the duty to provide a reasonably safe passageway 
for its passenger rests upon the earrier, and therefore the injury resulted from 
negligence of the carrier in failing to perform this duty. Jbid. 


NEGLIGENCE. 


§ 1. Acts and Omissions Constituting Negligence in General. 


Negligence is the failure to exercise proper care in the performance of some 
legal duty which defendant owes the injured party under the circumstances in 
which they are placed. Booze v. R. R., 152. 

Where the circumstances in which a person is placed are such that a man 
of ordinary sense using his faculties will recognize that his failure to use ordi- 
nary care and skill in his own conduct with regard to those circumstances will 
cause danger of injury to the person or property of another, such person is 
under duty to use ordinary care and skill to avoid such danger. Honeneutt v. 
Bryan, 238. 

He who puts a thing in charge of another which he knows, or in the exercise 
of ordinary prudence should know, to be dangerous, or to possess characteristics 
which, in the ordinary course of events, are likely to produce injury. owes a 
duty to such person to give reasonable warning or notice of such danger. Jbid. 

Negligence is the failure to exereise ordinary care in performance of some 
legal duty which the defendant owes plaintiff under the circumstances in which 
they are placed. Ibid. 

The elements of negligence are, first a legal duty, which varies according to 
the subject matter and the relationships. and second, the failure to exercise due 
eare in the performance of such duty, which always means the care an ordi- 
narily prudent person would exercise under the same or similar circumstances 
when charged with like duty. Barnes v. Caulbourne, 21 


§ 346. Res Ipsa Loquitur. 


The doctrine of res ipsa loqiitnur does not apply to the explosion of the parked 
tank truek when more than one inference can be drawn Tlrom the evidence as 
to the cause of the explosion and the existence of negligent default is not the 
ore reasonable probability, or when the cause of the accident is left in con- 
jecture, or when the instrumentality is not under the exelusive control of the 
defendant. Hopkins v. Comer, 145. 
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§ 4f. Condition and Use of Lands and Buildings—Liability to Invitees. 


The owner of a building renting a floor thereof to a private hospital is under 
duty to exercise ordinary care to keep the restroom on the floor in a reasonably 
safe condition for the use of the doctors’ patients, and to warn them of hidden 
perils or unsafe conditions in entering or leaving the restroom which are known 
to the lessor or ascertainable by it by reasonable inspection and supervision, 
but the lessor is not an insurer of the safety of such patients, and the mere 
fact that a patient falls in the restroom to her injury raises no inference of 
negligence. Reese v. Piedmont, Inc., 391. 

The owner of a building is under no duty to warn invitees of a danger which 
is obvious to any person of ordinary intelligence using his faculties in an ordi- 
nary manner. Ibid. 

The construction of a floor in a restroom on two levels, with a step from one 
level to the other, is not negligence unless, because of the character, location, 
or surrounding conditions, a reasonably prudent person would not be likely to 
expect the step or see it. Ibid. 

Evidence held insufficient to show negligence on part of lessor in mainte- 
nance of restroom. Ibid. 

Invitee held guilty of contributory negligence as matter of law barring recov- 
ery for fall down elevator shaft. Waldrup v. Carver, 649. 


§ 5. Proximate Cause in General. 

In order to be actionable, negligence must be the proximate cause of injury, 
which is that cause which produces the injury in continuous sequence and 
without which it would not have occurred, and one from which any man of 
ordinary prudence could have foreseen that some injury or harm would prob- 
ably result. Boone v. R. R., 152. 


8 7. Intervening and Insulating Negligence. 

Where the negligence of defendant continues up to the moment of injury, it 
cannot be insulated by the contributory negligence of plaintiff. Graham v. 
R.R., 388. 


§ 8. Primary and Secondary Liability, 

The doctrine of primary and secondary liability is based upon a contract 
implied by law from the fact that a passively negligent tort-feasor has dis- 
charged an obligation for which the actively negligent tort-feasor was primarily 
liable. Crowell v. Air Lines, 20. 

Where, upon cause of action as set out in complaint, defendant’s negligence 
is primary, such defendant may not, upon allegation of different facts in cross- 
complaint, have codefendant joined on theory that negligence of codefendant 
was primary. Hobbs v. Goodman, 192. 


§ 9. Proximate Cause—Foreseecability or Anticipation of Injury. 

That the injury be foreseeable is an essential element of proximate cause. 
Aldridge v. lasty, 358. 

Foreseeability does not require that the particular injury should have been 
foreseeable. Boone v. R. R., 152. 


§ 9144. Anticipation of Negligence of Others. 


A person is not under duty of anticipating negligence on the part of others, 
Trorler v. Motor Lines, 420. 
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A person is not required to anticipate negligence on the part of others, but 
in the absense of anything which gives or should give notice to the contrary, 
may assume, and act on the assumption, that others will exercise ordinary care 
for their own safety. Boone v. Rt. FR., 152. 

A party does not forfeit his right to assume that others will exercise ordi- 
nary care for their own safety because such party is not altogether free from 
negligence on his own part. Ibid. 


§ 10. Last Clear Chance. 


Doctrine of last clear chance does not apply when there is nothing to put 
plaintiff on notice that person in position of peril will not exercise normal 
faculties to move to place of safety. Boone vu. R. R., 152. 


The doctrine of last clear chance, which presupposes both hegligence and 
contributory negligence, relates to a person having charge of an instrumentality 
who can but fails to bring it under control and so avoid inflicting injury, and 
in this case the doctrine is inapplicable since the evidence disclosed defendant 
could not have avoided the injury after discovery of the peril. Graham v. 
R. R., 3388: Collas v. Regan, 472. 

The last clear chance or discovered peril doctrine must ve pleaded by a plain- 
tiff in order to be available as a basis for recovery. Colias v. Regan, 472. 


§ 1014. Assumption of Risk. 


Assumption of risk is a matter of defense which must be pleaded. Afidhiff 
vo. Auto Racing, 470. 


§ 11. Contributory Negligence in General. 

Contributory negligence need not be the sole proximate cause of injury to bar 
recovery: it is suflicient for this purpose if it contribute to the injury as a 
proximate cause, or one of then. Badders v. Lassiter, 418: Sheldon v. Chil- 
ders, 449; Owens v. Kelly, T70. 


§ 16. Pleadings. 

Allegations referring to defendant as “Wild Bill,” anc. as to circumstances 
as to how he aequired nickname hefd properly stricken on motion. JTeath v. 
Kirkman, 308. 

Allegations of false arrest and malicious prosecution of plaintiff after his 
injury, not necessary to establish damages resulting from delay in obtaining 
medical treatment, held properly stricken as not germane to cause of action 
for negligence. Jbid. 

Ordinarily, assumption of risk is a matter of defense which must be set up 
by answer rather than by demurrer. Widkiff v. Auto Racing, 470. 

The doctrine of last clear chance must be pleaded by plaintiff in order to be 
available. Collas v. Regan, 472. 


§ 17. Presumptions and Burden of Proof. 

Negligence is not presumed from the mere fact of a fatal accident. Hopkins 
v. Comer, 148. 

In an action to recover for negligent injury, the burden of proof is upon 
plaintiff to satisfy the jury by the greater weight of the evidence that the de- 
fendant was guilty of actionable negligence. Owens v. Kelly, TT. 

The burden of proof upon the issue of contributory negligence is upon the 
defendant. bid, 
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8 19b (1). Sufficiency of Evidence and Nonsuit on Issue of Negligence in 
General. 

Evidence held insufficient to show that fatal injury from explosion of tank 

truck was proximate result of defendant's negligence. Hopkins v. Comer, 148. 


§ 19b (4). Sufficiency of Circumstantial Evidence of Negligence to Over- 
rule Nonsuit. 

Circumstantial evidence of negligence must be submitted to the jury if the 
facts and circumstances establish actionable negligence as the more reasonable 
probability by logical inference, even though the possibility of accident may 
also arise on the evidence. Whitson v. Frances, 734. 

Physical facts and circumstances are insutficient to be submitted to the jury 
on the issue of negligence if the inference of negligence therefrom rests on 
mere conjecture or surmise. Jbid. 


§ 19b (5). Nonsuit for Variance. 

Plaintiff instituted this action to recover for personal injury allegediy caused 
by the falling of plaster in defendant’s theatre. The allegations were to the 
effect that the plaster fell because of seepage of water due to a leaking roof, 
but the evidence was to the effect that the water flowed from a restroom on the 
baleony level. Held; Nonsuit was properly entered for variance between the 
allegation and proof. Messick v. Turnage, 625. 


§ 19c. Nonsuit for Contributory Negligence. 

Where plaintiff’s own evidence clearly establishes contributory negligence 
constituting a proximate cause of the injury in suit, nonsuit is proper. Sheldon 
v. Childers, 449. 

Invitee held guilty of contributory negligence as matter of law barring recor- 
ery for fall down elevator shaft. Waldrup v. Carver, 649. 


§ 20. Instructions in Actions for Negligence. 

An instruction to the effect that plaintiff had the burden of proving defend- 
ant’s negligence by the greater weight of the evidence in order to make out a 
prinva facie case, and that on a prima facie case the jury could answer the first 
issue “Yes,” must be held for prejudicial error. Owens v. Kelly, 770. 

The court charged the jury to the effect that the burden was on defendant 
to satisfy the jury by the greater weight of the evidence that defendant was 
guilty of contributory negligence. The court then corrected the error, and 
charged that the burden was upon defendant to satisfy the jury that plaintiff 
was guilty of contributory negligence. Thereafter the court again charged that 
the burden was upon defendant to prove that defendant was negligent. Held: 
The charge was prejudicial and entitles defendant to a new trial. Jbid. 


§ 23. Culpable or Criminal Negligence. 
Culpable negligence in the law of crimes is something more than actionable 
negligence in the law of torts. S. v. Roberson, 745. 


PARENT AND CHILD. 


§ 18. Proceedings Under Uniform Reciprocal Enforcement of Support Act. 


Under the provisions of the Uniform Reciprocal Enforcement of Support Act 
(Chapter 817, Session Laws 1951; G.S. Ch. 52A) the initiating state has no 
jurisdiction to make any determination affecting the substantive rights of the 
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parties, and therefore, a conclusion by our court that the duty of respondent to 
support the children in question had already been found <o exist by a court of 
competent jurisdiction of the initiating state, is erronecus. Mahan v. Read, 
641. 


In a proceeding under the Uniform Reciprocal Enforcement of Support Act, 
the court of the initiating state, by approval of the petition and the certification 
of the documents, enables petitioner to submit herself to the jurisdiction of 
responding state without the necessity of personal presence or employment of 
counsel, and the responding state acquires jurisdictioa of the respondent 
through service of Summons and notice. TJbid. 


Where, after filing petition under the Uniform Reciprocal Enforcement of 
Support Act, the obligee moves to another state and is a resident of such third 
state at the time of the hearing in this state, our court has no jurisdiction to 
make an award for transmittal to the initiating state for <ransmittal in turn to 
the petitioner in the third state, and judgment of nonsuit and dismissal should 
have been entered here upon motion. Jbdid. 


A proceeding by a wife under the Uniform Reciprocal Enforcement of Sup- 
port Act to enforce payment of support for the minor children of the marriage 
should be dismissed upon motion in this State for defect of parties, since in 
such instance the children are the obligees and the suit must be brought in 
their name and behalf by a duly appointed next friend. This result is not 
affected by provision of the law of the initiating state that a petition under the 
act might be brought in behalf of a minor obligee without appointment of 
guardian or next friend, since the rights of the parties are determinable in the 
eourt having jurisdiction of respondent, and the cause here must be so consti- 
tuted as to conform to our law. Ibid. 


PARTIES. 
§$ 1. Parties Plaintiff. 


While it is not necessary that all parties plaintiff have the identity of inter- 
est required by the common law, it is necessary under the code that the inter- 
ests of parties plaintiff be consistent. Burton v. Reidsvilie, 577. 


$ 3. Necessary Parties Defendant. 


xrantor alleged that stipulation in deed required grantee, if he desired to 
sell, first to offer land to grantor, and that grantee had breached the agreement 
by contracting to sell to third person. Held: Upon granczor’s demand for spe- 
cifie performance, such third person is necessary party. Story v. Walcott, 622. 


$ 9. Defect of Parties and Objection. 


Where there is a fatal defect of parties plaintiff, of which the court will take 
notice ex mero motu, the action must be dismissed. Wahan v. Read, 641. 


8 10b. Joinder of Additional Parties Plaintiff. 


Interveners must ordinarily come into the case as it exists, and when they 
expressly deny all material allegations of the complaint and attempt to assert 
claims wholly antagonistic to those asserted by original plaintiffs, such inter- 
veners, even if properly joined as additional parties, may not be made addi- 
tional parties plaintiff. Burton -. Reidsville, ST7. 


N.C] ANALYTICAL INDEX. 887 


PARTIES---Continued. 


§ 12. Deletion of Parties. 

Where the complaint makes no allegations against one of the parties named 
in the captions of the summons and complaint as a defendant, the name of such 
party is mere surplusage and should be stricken. Roberts v. Hill, 378. 


PARTNERSHIP. 


8 7. Actions Against Partnership. 

An action against one partner upon allegations that the partnership was 
indebted to plaintiffs in a large amount in connection with sale by plaintiffs 
of their interest in the partnership, cannot be maintained when the other part- 
ner is not made a party. Belch v. Perry, 764. 


PAYMENT. 


§ 9. Burden of Proving Payment. 

The plea of payment is an affirmative defense and the general rule is that 
the burden of showing payment must be assumed by the party interposing it. 
White v. Logan, T91. 

PERJURY. 


§ 1. Nature and Hssentials of Offense, 

Perjury is a false statement under oath, knowingly, willfully and designedly 
made, in a proceeding in a court of competent jurisdiction, or concerning a 
matter wherein the affiant is required by law to be sworn as to some matter 
material to the issue or point in question. S&. v. Sailor, 118. 


§ 4. Subornation of Perjury. 

Subornation of perjury consists in procuring another to commit the crime of 
perjury, and in a prosecution for subornation the State must prove the guilt 
of the suborned person of the offense of perjury as well as defendant’s guilt of 
procuring him to commit the crime. S. v. Sailor, 118. 


§ 7%. Sufficiency of Evidence and Nonsuit. 

In a prosecution for perjury the falsity of the oath must be established by 
the testimony of two witnesses or by one witness and corroborating circum- 
stances. S. v. Sailor, 118. 

Where in a prosecution for subornation of perjury there is evidence that the 
suborned person made conflicting statements under oath in separate trials, but 
there is no evidence tending to show which of the statements was false, the 
evidence is insufficient to convict defendant of subornation of perjury in regard 
to one of such statements. Jbdid. 


PLEADINGS. 
§ 2. Joinder of Causes. 

Plaintiff may unite in the ecamplaint causes of action, legal or equitable, or 
both, which arise out of the same transaction, or transactions connected with 
the same subject of action. Belch v. Perry, 764. 

If two or more causes are joined in the complaint, each must be separately 
stated, but allegations germane to issue of damages will not be held violative 
of this rule even though they refer to matters upon which separate causes of 
action might be predicated, if no separate recovery is demanded. Heath v, 
Kirkman, 303. 
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§ 38a. Complaint—Statement of Cause of Action in General. 


A complaint may be fatally defective in failing to state a cause of action 
either because of a want of averment of some essential element of the cause 
of action, which constitutes a defective statement of a good cause of action; or 
it may be defective by reason of a positive averment of some fact or combina- 
tion of facts which affirmatively discloses that plaintiff’s supposed grievance is 
not actionable, which constitutes a statement of a defective cause of action. 
Scott v. Veneer Co., T3. 

Allegations which set forth matters foreign and immaterial to the contro- 
versy are considered irrelevant; whereas, excessive fullness of detail or the 
repetition of facts are treated as being redundant. Daniel v. Gardner, 249. 

The function of a pleading is not the narration of the evidence, but rather 
the statement of substantive, ultimate facts upon which the right to relief is 
founded. TIbid. 

A complaint must contain a plain and concise statement of the facts consti- 
tuting the cause of action. Belch v. Perry, 764. 


§ 15. Office and Effect of Demurrer. 


An action based on agreement to suppress bidding at a public sale was termi- 
nated by demurrer on the ground that the contract was unenforceable as contra 
bonos mores. In a Subsequent action, the complaint alleged another agreement 
respecting the same property, but made no reference to the former action. 
Held: Upon demurrer in the second action, whether the complaint therein set 
up a new contract which was not tainted with the unlawful agreement alleged 
in the first, is not presented, since extraneous matters dehors a pleading may 
not be considered on demurrer. Lamm v. Crunipler, 85. 

Upon demurrer a pleading will be liberally construed in favor of the pleader, 
giving him every reasonable intendment in his favor, and the pleading will not 
be overthrown unless it is fatally defective. Ibid.; Boone v. R. R., 152; Thomp- 
son v. Foster, 315: Trortler v. Motor Lines, 420: Gantt v. Hobson, 426; Midkiff 
ae. Auto Racing, 470: Childress v. Abeles, 667; Belch v. Perry, T64. 

The office of a demurrer is to test the sufficiency of the pleading assailed for 
fatal defect appearing on its face, admitting for the purpose of the demurrer 
the truth of every fact alleged therein and all reasonable inferences of fact to 
be deduced therefrom. Scott v. Veneer Co., 78. 

A demurrer admits the facts alleged in the pleading and relevant inferences 
of fact deducible therefrom, but does not admit legal inferences or conclusions 
of law. Boone v. KR. R., 152; Trorler v. Motor Lines, 420; Gantt v. Hobson, 426. 

The office of 2 demurrer to a pleading and the office of a demurrer to the evi- 
dence are different in purpose and result, and an adjudication of the sufficiency 
of the allegations upon demurrer to the complaint does not foreclose or circum- 
scribe the consideration of the evidence adduced in support of the allegations. 
Gantt v. Hobson, 426. 


§$ 16. Time of Demurrer and Waiver. 


Failure of a pleading to state a cause of action, or want of jurisdiction over 
the subjeet matter of the action. is not waived by pleading to the merits, but 
objection on these grounds may be made at any stage of the case. Jenkins v, 
Fields, 776. 


§ 19b. Demurrer for Misjoindcr of Parties and Causes. 


Where the allegations of the complaint disclose that the individual plaintiffs 
acted solely in a representative capicity for their respective corporations, and 
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the complaint prays no relief for them in their individual capacities, they are 
unnecessary parties and their joinder cannot warrant dismissal of the action 
upon demurrer. Wetherinyton v. Motor Co., 90. 


In determining whether a complaint is demurrable as stating a cause of 
action for breach of two separate contracts not affecting all the parties, the 
complaint must be considered as a whole, giving due weight to each and every 
allegation which tends to limit or qualify one of the contracts or disclose that 
the action is predicated upon the breach of a single agreement. Jbid. 


In this action to recover for personal injuries resulting from negligence, 
plaintiff alleged, in addition to the facts relied on as constituting the action for 
negligence, facts tending to show false arrest and malicious prosecution as 
bearing on the issue of damages, but demanded no separate recovery therefor, 
Held: The complaint states but a single cause of action and the intimations of 
additional causes of action will be treated as mere embellishments and not 
germane to the cause of action stated, and therefore demurrer for misjoinder 
of causes is properly overruled. Heath v. Kirkman, 308. 


A cause of action against defendant for breach of an alleged agreement by 
him that he would not engage in business in competition with plaintiffs after 
he had sold his interest in a partnership to plaintiffs, is improperly joined with 
a cause of action by plaintiffs for defendant’s fraud in inducing them to pur- 
chase his interest in the partnership, and a cause of action by plaintiff trustees 
for an accounting of the partnership business, and to recover from another 
partnership funds alleged to be due by reason of plaintiffs’ sale of the assets 
of such other partnership. Belch v. Perry, 764. 


§ 19c. Demurrer for Failure of Complaint to State Cause of Action. 


In this action for libel it appeared on the face of the complaint that the 
words constituting the basis of the action were contained in pleadings and 
papers filed by defendant in a duly constituted civil action, and that they were 
relevant to that action. Held: The complaint sets forth a statement of a de- 
fective cause of action and defendant's demurrer was properly sustained, since 
upon the face of the complaint the alleged libelous words were absolutely privi- 
leged, and were not actionable. Scott v. Veneer Co., 73. 


Where there is a defective statement of a good cause of action, the complaint 
is subject to amendment and the cause should not be dismissed until after the 
time for obtaining leave to amend has expired, G.S. 1-131; but where there is 
a statement of a defective cause of action, final judgment dismissing the action 
is proper. Mills v. Richardson, 187. 

Upon demurrer of the additional defendants to the cross-action of the orig- 
inal defendants, the original defendants may not maintain that plaintiff might 
amend so as to state a cause of action against the additional defendants as 
joint tort-feasors, but the demurrer must be determined upon the cause as 
alleged by plaintiff. Hobbs v. Goodman, 192. 


Where the allegations of the complaint are sufficient to establish plaintiff’s 
legal right to the relief sought upon one theory of legal liability, a demurrer 
ore tenus will not be allowed because such facts may be insufficient predicate 
for relief upon a different theory of legal liability. R. R. v. R. R., 495. 


§ 20. Demurrer to New Matter in Answer. 


Plaintiff may test sufficiency of new matter to allege defense by demurring 
thereto, but demurrer should be overruled if the new matter alleges any fact 
or combination of facts entitling defendant to relief. Jenkins v. Fields, 776. 


890 ANALYTICAL INDEX. [ 240 


PLEADINGS—Continued. 


§ 22b. Amendment by Permission of Trial Court. 


A defective statement of a good cause of action may be cured by amendment; 
a statement of a defective cause of action may not. Scott v. Veneer Co., 73. 


Judgment was entered sustaining demurrer and dismissing the cause of 
action, and plaintiff appealed. At a subsequent term the court allowed plain- 
tiff’s motion to set aside the judgment of dismissal as being contrary to G.S. 
1-131 and allowed plaintift’s request to withdraw the appeal and file an 
amended complaint. Held: After expiration of the term the court was without 
authority to reinstate the action and allow amendment of the complaint, the 
action having been dismissed by a final judgment. Jills v. Richardson, 187. 

Where the complaint alleges damages for wrongful death but the evidence 
shows that the deceased was an emplovee of a railroad company and was 
fatally injured while engaged in the discharge of his dut-es in interstate com- 
merce, the court has power to allow plaintiff to amend so as to allege that the 
parties were engaged in interstate commerce and that plaintiff was the sole 
dependent of the deceased, so as to bring the action within the Federal Employ- 
ers’ Liability Act. Graham v. R. R., 388. 

G.S. 1-167 relates to amendment out of term and in the absence of a judge, 
and does not limit the authority of the presiding judge to allow an amendment 
under G.S. 1-163 at term after the cause is calendared for trial and without 
notice to the adverse party. Dobias v. White, 680. 

While the court may permit amendment to process and pleadings to cure a 
misnomer where the proper party is before the court, the joinder of a corpora- 
tion not named in the process or pleading as an additional party defendant, or 
the substitution of the corporation in lieu of the purportecl| partnership without 
the corporation’s consent, either expressed or by its entering a general appear- 
ance, constitutes a new action as to the corporation, instituted as of the date 
of service on it, and when the cause against it is then barred by the applicable 
statute of limitations duly pleaded, the action against it is properly dismissed. 
MeLean v. Matheny, 785. 


§ 24. Variance Between Allegation and Proof. 

A plaintiff can recover only on the case made by his pleadings. Collas v. 
Regan, 472. 

A plaintiff must make out his case secundum allegata. isarnes v. Caulbourne, 
721. 

Proof without allegation is as unavailing as allegation without proof. Jfes- 
sick v. Turnage, 625; Dobias v. White, 680. 


$ 28. Judgment on the Pleadings. 


A motion for judgment on the pleadings is in effect a challenge to the suffi- 
ciency of the pleading, admitting the truth of all its well-oleaded facts and the 
untruth of movant’s own allegations in so far as they are controverted thereby, 
and the motion should be denied if the pleading challenged is good in any 


ater arg 


respect or to any extent. Burton v. Reidsville, S77. 


Complaint held to allege abuse of discretion by city officials, and it was error 
to allow municipality’s motion for judgment on the pleadings. Jbid. 


Denial of motion is not appealable. Holand v, Stitzer, 689. 


§ 30. Motions to Strike—Discretionary or Legal Right. 

A motion to strike made before answer, demurrer, or extension of time to 
plead, is made as a matter of right rather than of grace, G.S. 1-153. Daniel 
w Gardner, 249. 
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§ 31. Motions to Strike—Grounds and Right to the Relief. 


On motion to strike, the test of relevancy is the right of the pleader to present 
in evidence on the trial the facts to which the allegations relate, and nothing 
should remain in a pleading over objection which is not competent to be shown 
in evidence. Daniel v. Gardner, 249. 


Allegations which are clearly evidential, irrelevant, or repetitious and proba- 
tive have no place in stating a cause of action and should be stricken on motion 
aptly made. Ibid. 

In this civil action to recover damages for assault and battery, allegations 
as to the peaceful and gentlemanly character of plaintiff and that defendant 
had been involved in many criminal cases charging him with violation of the 
liquor laws and engaging in assaults with deadly weapons, and as to the wild 
and drunken conduct of defendant previous to the occasion in suit, should have 
been stricken on motion aptly made. Ibid. 


In this action to recover for negligent injury, allegations referring to the 
defendant driver of the vehicle by the nickname of ‘‘Wild Bill” and allegations 
by way of explanation as to how the driver acquired the nickname, unrelated 
to any allegations that defendant employers had knowledge that the driver 
customarily operated vehicles in a negligent manner and that they knowingly 
permitted him to operate the vehicle in question on the occasion referred to, 
were properly stricken upon motion. Heath v. Kirkman, 303. 

Where plaintiff alleges liability under the doctrine of respondeat superior, 
and also alleges liability on the principle that defendant employers were negli- 
gent in permitting a person to drive their vehicle who was known by them to 
be an incompetent and reckless driver, the allegations as to the known reckless- 
ness of the driver are relevant if the allegations relating to respondeat superior 
are denied. and such allegations will not be stricken upon motion prior to the 
filing of an answer, since upon such motion the court will not attempt to chart 
the course of the trial. Jbid. 


In an action to recover for negligent injury, allegations tending to show cir- 
culmstances in respect to where the injured plaintiff was, and in respect to his 
physical condition from the time of his injury until the time he received proper 
medical treatment, may be competent for the purpose of establishing damages 
resulting from delay in receiving proper medical attention, but allegations tend- 
ing to establish false arrest or malicious prosecution instigated by defendants, 
resulting in plaintiff being taken to jail after injury, should be stricken on 
motion as irrelevant to the cause of action for negligent injury. Jbid. 

Punitive damages for personal injury depend upon the circumstances under 
which the injury was inflicted and not upon occurrences subsequent thereto, 
and therefore allegations relating to false arrest and malicious prosecution 
subsequent to the infliction of the injury cannot be germane to the issue of 
punitive damages. Ibid. 

A motion to strike an allegation from a pleading for irrelevancy admits, for 
the purposes of the motion, the truth of all facts well pleaded in the allega- 
tion, and any inferences fairly deducible from them. But it does not admit the 
conclusions of the pleader. Bank v. Bryan, 610. 

Allegations of evidential rather than ultimate or issuable facts, and of con- 
tentions of law, should be stricken on motion aptly made. Such determination 
is without prejudice to rulings upon the trial as to the competency of the evi- 
dence and upon the questions of law. Magic Co. v. R. R., 626. 
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Where allegations of answer set up valid defense, motion to strike is prop- 
erly denied. Howland v. Stiteer, 689; Bank v. Bryan, 610. 


Plaintiff may test the sufficiency of new matter alleged in the answer to con- 
stitute a defense or bar either by demurrer or motion t3 strike. Jenkins v. 
Fields, 776. 

A demurrer and motion to strike allegations of the answer on the ground 
that they fail to state a defense or bar should not be granted if they state any 
fact, or combination of facts, which, if true, entitle defendants to some relief. 
Ibid. 

PRINCIPAL AND AGENT. 


§$ 4. Termination of Relationship—Death. 
Death of principal terminates agency. Julian v. Lawton, 486. 


§ 7d. Authority of Agent—Ratification by and Estoppel of Principal. 


Where the wife claims the benefits of negotiations conducted by her husband 
on the theory that he was her agent therein, she may not disavow his agency 
in the premises to avoid the burdens, Dodbias v. White, 680. 


PRINCIPAL AND SURETY. 


§ 6. Bonds for Private Construction. 


The surety on a contractor's bond is not entitled to a credit for the sum 
required to be retained by the owner during the progress of the work when 
it appears from the surety’s own pleadings and evidence shat final payment to 
the contractor, including the percentage retained, had keen made under the 
contract and that the claim arose after final acceptance of the work and related 
to defects which were undiscoverable when the work was approved by the 
FHA inspector, and which under the terms of the contract were not waived by 
final acceptance and payment for the work in full. Edgewood Knoll Apts. v. 
Brasicell, 760. 


PROCESS. 


§ 18. Dismissal for Defective Process. 


Failure to show service of process on some of the interested parties and 
failure to show appointment of guardian ad litem for those parties under dis- 
ability are not fatal defects warranting quashal of the proceeding. In re Will 
of Wood, 184. 


§ 14. Amendment of Process. 


While the court may permit amendment to process and pleadings to cure a 
misnomer where the proper party is before the court, the joinder of a corpora- 
tion not named in the process or pleading as an additional party defendant, or 
the substitution of the corporation in lieu of the purported partnership without 
the corporation’s consent, either expressed or by its entering a general appear- 
ance, constitutes a new action as to the corporation, instituted as of the date of 
service on it, and when the cause against it is then barted by the applicable 
statute of limitations duly pleaded, the action against it :s properly dismissed. 
McLean v. Matheny, T85. 
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PROSTITUTION. 
§ 2. Prosecutions. 


In this prosecution for prostitution and occupying a building for the purpose 
of prostitution, G.S. 14-204, the State introduced evidence that defendant en- 
gaged in illicit intercourse with prosecuting witness for hire at certain places, 
and was permitted to introduce evidence over defendant’s objection that some 
hours after the last assignation, defendant surreptitiously invaded the hotel 
room of the prosecuting witness in another building and took from it by larceny 
asum of money. Held: The introduction of evidence tending to show defend- 
ant’s guilt of larceny constitutes prejudicial error entitling her to a new trial. 
S. v. McClain, 171. 


PUBLIC OFFICERS. 


§ 9. Attack of Validity of Official Acts. 


Complaint held sufficient to allege abuse of discretion in action of city offi- 
cials in ordering destruction of apartment house on land leased by it. Burton 
v. Reidsville, 577. 


QUASI-CONTRACTS. 


§ 1. Nature, Elements and Essentials. 


There can be no implied contract where there is an express contract between 
the parties in reference to the matter. Crozecll v. Air Lines, 20. 


RAILROADS. 


§ 5. Injuries to Persons on or Near Tracks, 


The engineer of a train is entitled to assume, and act on the assumption even 
until the very moment of impact, that trespassers or licensees on the track will 
use their faculties for their own protection and leave the track in time to avoid 
injury in the absence of anything which gives or should give him notice that 
such trespassers or licensees are not in possession of their strength or faculties 
or are unable to extricate themselves from their dangerous position. Boone 
». R. R., 152. 


A trespasser or licensee on the track is under duty to look as well as listen 
for the approach of a train, and the fact that a train traveling in one direction 
ereates so much noise that a trespasser or licensee on the other track cannot 
hear a train approaching from the opposite direction does not place the duty 
upon the engineer of that train to anticipate that the trespasser or licensee will 
negligently fail to look and step off the track in time to avoid injury, in the 
absence of anything which gives or should give notice to the contrary. Ibid. 


The doctrine of last clear chance does not apply to a trespasser or licensee 
struek upon the tracks of a railroad when there is nothing to put the engineer 
upon notice that such trespasser or licensee is not in the apparent possession 
of his faculties. Jbid. 

A railroad company owes the duty of ordinary care to avoid injury to persons 
on highways or private premises near its tracks by objects thrown, projecting 
or falling from trains. Jbid. 

Railroad company held not liable to person near track struck by body hurled 
through the air by impact with engine. Jbid. 

The duty of an engineer to keep a proper lookout is germane only when the 
doctrine of last clear chance is applicable. Jbid. 
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8 14. Facilities in General. 

Railroads have authority under general statutes to provide turnouts, sidings, 
and switches to serve industrial plants along or near their main lines. AR. R. 
v. R. R., 495. 


In the absence of express statutory or charter authorization, the power to 
construct a railroad includes authority to construct such spur, industrial, 
switching, and other auxiliary tracks as may be necessary to serve the public 
needs along or near the main line. Jbid. 


§ 16. Trackage and Facilities Jointly Used. 

Railroad has authority to construct spurs; railroad companies forming cor- 
poration to provide common trackage held entitled to equal use of such trackage 
regardless of action by holding corporation; to this end plaintiff railroad held 
entitled to construct and use junction or turn-out fromm common trackage. 
R. Rov. R. R., 495. 


RAPE. 


§ 10. Relevancy and Competency of Evidence. 


Defendant was charged with carnal knowledge of a female child under the 
age of 12 years, with carnal knowledge of a female child over the age of 12 and 
under the age of 16, and with ineest. J/eld: The finding of prophylactic rub- 
bers on the person of defendant when he was arrested som.e seven months after 
the last act of intercourse took place according to the evicence, and some three 
and one-half years after the prosecuting witness became 12 years of age, does 
not tend to prove defendant’s guilt of the offenses charged, and the admission 
of such evidence over defendant’s objection constitutes reversible error. S&S. v. 
Stone, 606. 


§ 11. Sufficiency of Evidence and Nonsuit. 


Svidenee in this case held sufficient to overrule nonsuit and sustain convic- 
tion of assault with intent to commit rape on a female child under the age of 
12 vears and of incest. S. v. Stone, 606. 


§ 138. Verdict and Judgment. 


Where defendant is convicted of an assault with inten: to commit rape, his 
further conviction of an assault on a female will be tres.ted as surplusage as 
included in the graver offense. S. v. Stone, 606. 


RECEIVERS. 


8 12b (1). Claims of Third Persons Against Assets. 


Receiver held not entitled to account receivable for goods sold by insolvent 
when account had been assigned and paid for by assignee at time goods were 
sold. Inve Mfg. Co., 586. 

Merchandise was delivered to the purchaser with copies of the invoice, one 
of whieh was stamped with notice that the account had been assigned to a 
named factor. The factor paid the seller for the account. The goods were 
refused by the purchaser on the ground that they were defective, and returned 
to the seller. Upon receivership of the seller, the receive: sold the same goods 
to the original purchaser at a reduced price. Held: Under the provisions of 
a8. 44-S4 the purchase money received from the sale of the goods by the re- 
ceiver was impressed with a trust in favor of the assignee, and the assignee 
may assert his claim therefor as against the receiver. Ibid. 
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§ ia. Elements and Essentials of the Offense. 


The offense proscribed by G.S. 14-71 is the receiving with felonious intent 
the goods or property of another knowing at the time that the same had been 
feloniously stolen or taken away. If the property was not stolen or taken from 
the owner in violation of statute, as where the original taking was without 
felonious intent or was not against the owner’s will or consent, the receiver is 
not guilty of receiving stolen property. S. v. Collins, 128. 


§ 5. Competency and Relevancy of Evidence. 


In a prosecution for receiving stolen goods with knowledge that they had 
been stolen, evidence tending to show that defendant on a previous oceasion 
had accepted stolen merchandise from the same parties under such cireum- 
stances that defendant must have known that the merchandise had been stolen, 
is competent upon the question of defendant's guilty knowledge upon the ocea- 
sion specified in the indictment. S. v. Afyvers, 462. 


§ 6. Sufficiency of Evidence and Nonsuit. 


Defendant was charged with larceny and receiving. The State failed to 
prove her guilt of larceny of the goods, and while items of clothing which de- 
fendant possessed were identified as having come from two Stores, or were of 
the brand and make carried by them respectively, there was no direct evidence 
that these items had been felonionsly stolen from the stores, and the question 
was left in mere speculation or conjecture. Held: Defendant’s motion for non- 
suit should have been allowed. S. v. Collins, 128. 


Evidence of defendant’s guilt of receiving stolen goods with knowledge that 
they had been stolen, held amply sufficient to overrule defendant’s motion for 
nonsuit. 8. v. Myers, 462. 


REGISTRATION. 
§ 3. Priorities. 

A contract to devise realty in consideration of services to be rendered, which 
contract is proven, probated, und registered in conformity with statute, G.S. 
47-12, 47-17, 47-18, and 47-87, takes precedence over a subsequently executed 
deed to third persons. Clark v. Butts, TO9. 


SCHOOLS. 


§ 9f. Controversy in Respect to Budget. 


Where the board of education and board of county commissioners are unable 
to agree on the amounts set up in the school budget, and the procedure pre- 
scribed by G.S. 115-160 is invoked, the findings of the Superior Court on appeal 
from the decision of the clerk of the Superior Court acting as arbitrator, are 
conclusive unless arbitrary or in abuse of statutory duty. Board of Education 
v. Comrs. of Onslow, 118. 

Where, on appeal to the Superior Court under the procedure prescribed under 
G.S. 115-160, the Superior Court makes findings of the amounts necessary for 
certain items of the capital outlay budget and the current expense budget in 
sums less than that requested by the county board of education, but there is no 
showing of present necessity for the amounts budgeted as compared with the 
amounts allowed, field: The record fails to show that the findings of the Supe- 
rior Court are arbitrary and, therefore, such findings are conclusive, the esti- 
mates of the board of education not being determinative. Jbid. 
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SEARCHES AND SEIZURES. 


§$ 1. Necessity for Search Warrant. 

Where officers are lawfully on the premises of defendant, and defendant con- 
sents to a search of the premises by them, such consent dispenses with the 
necessity of a Search warrant, and evidence obtained by such search is compe- 
tent. 8S. v. Moore, T49. 

SETOFFS. 
§ 2. Statutory Setoffs. 

Setoff operates aS payment only when there are reciprocal demands, and 
may be invoked only where there is mutuality of parties and of demands. Jn re 
Affg. Co., 586. 


Notice of assigninent of account fe?d sufficient under the statute, defeating 
debtor’s right of setoff. Jbid. 


SHERIFES. 


$ 6a. Liability of Sheriffs for Torts, 


Allegations to the effect that defendant sheriff took eustody of a mental in- 
colpetent for the purpose of putting him in place of safety, but did not lock 
the incompetent in a room or cell, but permitted him to roam at large in the 
upstairs hallway of the jail, under circumstances from which injury should 
have been anticipated, resulting in the incompetent’s falling down a fifteen foot 
well or open space to his death, 7s held sufficient to state a cause of action 
against the sheriff for negligence. Hayes v, Billings, 78. 


SOLICITORS. 
§ 3. Duties and Authority. 


Prosecuting attorneys owe the duty to the State, the accused whom they 
prosecute, and the cause of justice they serve, to observe the rules of practice 
created by law to give those tried for crime the safeguards of a fair trial. S. v. 
Phillips, 516. 

STATE. 


§ 2b. State Lands—Conveyance. 


The State Board of Education was given sole authority by the statute now 
codified as G.S. 146-94 to sell and convey all vacant, -inentered marsh and 
swainp lands of the State, provided such lands are not covered by navigable 
waters and the quantity in any one marsh or swamp exceeds two thousand 
acres, and a conveyance by the State Board of Education of such marsh lands 
(G.S. 146-4) subsequent to the effective date of the statute conveys title. Par- 
mele v. Eaton, 5389. 

Evidence to the effect that the locus in quo conveyed to plaintiff’s predeces- 
sors in title by the State Board of Education subsequent to the effective date of 
the statute codified as G.S. 146-94, was marshland of more than two thousand 
acres in area, covered with marsh grass and not navigable by any kind of com- 
mercial eraft. even at high tide, is held to sustain the fndings of fact of the 
trial court that the land in question was a part of a tract of marshland in 
excess of two thousand acres and that no part of the locus was covered by navi- 
gable waters. Ibid. 


STATUTES. 


8 12. Repeal by Enactment or Deletion from Code. 


Where a section of the Code is not brought forward in the General Statutes 
and does not come within the exceptions and limitations set forth in Chapter 164 
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of the General Statutes, such section of the Code is repealed and cannot be 
revived. Baker v. Varser, 260. 


A Public-Local law providing for rotating grand juries in a designated county 
and repealing a part of a former law on the subject (Chapter 465 Public-Local 
Laws 1985; Chapter 104 Public Laws 1923), was in force on the effective date 
of the General Statutes, but through inadvertence was overlooked and the 
repealed statute was incorporated in the General Statutes (G.S. 9-25). Held: 
The Public-Local law remains in effect. G.S. 164-7. 8S. v. Gales, 319. 


SUBROGATION. 
§ 2. Operation and Effect. 


The surviving wife who pays mortgaged notes on lands theretofore held by 
them by entireties, is subrogated to the rights of the mortgagee, and is entitled 
to all the rights and remedies which were available to the mortgagee, but 
acquires no right or claim beyond those available to him. Montsinger v. White, 
441. 


TORTS. 


§ 1. Nature and Essentials in General. 


A malicious motive makes a vad act worse, but it cannot make that wrong 
which, in its own essence, is lawful. Childress v. Abeles, 667. 


$ 6. Joinder of Additional Parties for Contribution. 


One defendant is not entitled to have another joined for contribution when 
complaint states no cause against such other, but liability is predicated upon 
allegations of different cause of action by original defendant in cross-complaint. 
Hobbs v. Goodman, 192. 


TRESPASS TO TRY TITLE. 
§ 3. Actions. 


Where defendants fail to show that the grantee in the original deed in their 
chain of title ever conveyed the land to them or to any of the defendants’ prede- 
cessors in title, or that they acquired the land by inheritance from such grantee, 
there is a Aiatws, and the evidence is insufficient to support a finding to the 
effect that defendants had established title by mesne converances from the 
original grantee. Lindsay v. Carswell, 45. 

Where defendants admit plaintiffs’ title to the lands embraced in plaintiffs’ 
deeds, but dispute the location of the dividing line between plaintiffs’ land and 
the land of defendants, plaintiffs are not required to prove title, but only that 
the disputed area lies within the boundaries of their tract, and plaintiffs’ evi- 
dence on this aspect feild sufficient in this case. Newhirk v. Porter, 296. 


TRIAL, 
§ 1. Notice and Calendars. 


Where judgment of nonsuit for failure of plaintiff to appear and prosecute 
his cause has been entered, but at a later term the judgment of nonsuit is set 
aside, the cause is properly subject to be calendared for trial, and when placed 
upon the calendar the cause is before the court and it has jurisdiction to hear 
and determine a motion therein. Nelson v. Simpkins, 406. 


Ch 
co 
Ch 
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§ 3. Nonsuit for Failure of Plaintiff to Appear. 


Findings to the effect that in the hearing of a “clean-up” calendar, plaintiff’s 
cause was nonsuited, without notice to plaintiff or his attorney, for failure of 
plaintiff to appear and prosecute his action, that plaintif has a good cause 
of action, and that plaintiff himself was guilty of no negligence, is held suffi- 
cient to support the court’s order reinstating the cause on the civil issue docket 
for trial upon the merits. Nelson v. Stinphiins, 406. 


$ 6. Order, Conduct and Course of Trial—-Conduct and Acts of Court. 

The judge is forbidden to convey te the jury in any way at any stage of the 
trial his opinion on the facts invoived in the case, and the trial begins within 
the purview of this rule when the prospective jurors are called to be examined 
touching their fitness to serve on the trial jury. G.S. 1-180. S. v. Canine, 60. 

Whether the conduct or the Janguage of the judge amounts to an expression 
of his opinion on the facts is to be determined by its probable meaning to the 
jury, and not the motive of the judge. Jbid. 

G.S. 1-180 proscribes an expression of opinion by the court upon the evidence 
not only in the charge but at any time during the course of the trial. S. v. 
Smith, 99. 

While the trial court may propound competent questions to a witness in order 
to clarify his testimony or to bring out some fact that has been overlooked, the 
court may not cross-examine a witness or ask a witness questions for the pur- 
pose of impeaching him or casting doubt upon his testimony, and a new trial 
is awarded in this case for impeaching questions asked by the court. Jbdid. 

In this case a new trial is awarded for interrogations of a witness by the 
eourt which went beyond a mere effort to clarify the witness’ testimony and 
amounted to an expression of opinion on the facts by the court. S. v. McRae, 
304. 


§ 15. Reception of Evidence—Necessity for Motions to Strike. 

A defendant waives objection to the unresponsive part of the answer of a 
witness by failing to make a specific motion to strike out that particular part. 
S. v. Gales, 319. 


§ 18. Province of Court and Jury in General. 

It is the duty of the judge alone to decide the legal questions presented at 
the trial, and to instruct the jury as to the law arising on the evidence given 
in the ease. S. v. Canipe, GO. 

Jt is the task of the jury alone to determine the facts of the case from the 
evidence adduced. Jbid, 

Contradictions and discrepancies in the evidence are for the jury to resolve, 
largely on the basis of credibility of the witnesses. Jvachosky v. Wensil, 217. 


S$ 22a. Consideration of Evidence on Motion to Nonsui. 


On motion to nonsuit, plaintiff’s evidence is to be considered in the light most 
favorable to him. Pierce v. Ins. Co., 567. 


§ 22b. Consideration of Defendant's Evidence on Motion to Nonsuit. 


On motion of nonsuit, defendant’s evidence will be cons.dered only in so far 
as it is favorable to plaintiff, except when not in conflict with plaintiff’s evi- 
dence, it may be used to explain or make clear that of plaintiff. Hopkins v. 
Comer, 148. 
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Upon motion to nonsuit, the Court must consider all the testimony, but in 
doing so must draw the conclusion most favorable to plaintiff and leave it for 
the jury to reconcile any inconsistent, conflicting, or contradictory testimony. 
Aldridge v. Hasty, 858. 


§ 23a. Sufficiency of Evidence to Overrule Nonsuit in General. 


Cases cannot be submitted to a jury on speculations, guesses or conjectures. 
Hopkins v. Comer, 148. 


§ 23f. Nonsuit for Variance. 


Nonsuit is proper where there is fatal variance between allegation and proof. 
Messick v. Turnage, 625. 


§ 25. Voluntary Nonsuit. 


Nonsuit of plaintiff’s cause of aciion upon defendant’s motion effects a volun- 
tary nonsuit on defendant’s counterclaim. Badders v. Lassiter, 418. 


§ 31b. Instructions—Statement of Law and Application of Evidence 
Thereto, 


The failure to charge the law on the substantive features of the case arising 
upon the evidence is prejudicial error notwithstanding the absence of request 
for special instructions. Barnes v. Caulbourne, 721. 


Even when the parties waive a recapitulation of the evidence, it is the duty 
of the court to state the evidence to the extent necessary to explain the applica- 
tion of the law to every substantial and essential feature of the case without 
a request for special instructions. G.S. 1-180. Brannon v. Ellis, 81. 


It is not sufficient for the court to read a statute or to state the applicable 
law bearing on an issue in controversy, and leave the jury unaided to apply the 
law to the facts. Jbid. 


Statement of the evidence solely in the form of contentions is insufficient to 
meet the requirements of G.S. 1-180. Ibid. 


An erroneous view of the law or an incorrect application thereof in the 
court’s charge to the jury must be held for prejudicial error, even though given 
in stating the contentions of the parties. Harris v. Construction Co., 556. 


The charge is sufficient if, when read contextually, it clearly appears that 
the law of the case was presented to the jury in Such manner as to leave no 
reasonable cause to believe that the jury was misled or misinformed in respect 
thereto. Barnes v. Caulbourne, 721. 


§ 81d. Instructions on Burden of Proof. 


Instruction that plaintiff had burden of proof by greater weight of evidence 
in order to make out prima facie case, and that on prima facie case, jury could 
answer issue in affirmative, held erroneous. Owens v. Kelly, 770. 


§ 81te. Instructions—Expression of Opinion on Evidence in Charge. 


The fact that the court necessarily takes longer in stating the contentions of 
one of the parties than the other does not in itself constitute an expression of 
opinion by the court on the evidence. Brannon v. Ellis, 81: 8. v. Stantliff, 332. 

The crucial question in this case was whether the emplorer was negligent in 
failing to provide the employee with additional help to perform the task which 
the employee was assigned todo alone. Held; An instruction that if more than 
one person is required for the safe performance of a certain duty, “such as the 
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one in question in this case,’ must be held for prejudicial error as an expres- 
sion of opinion of the court that the job in question required more than one 
man for its safe performance. Miller v. R. R., 617. 

The fact that an expression of opinion by the trial court upon the evidence 
is an inadvertence renders such error nonetheless harmful. J/6id. 


§ 31f. Instructions—Statement of Contentions. 

The court is not required by law to state the contentions of the parties to 
the jury, but when he states the contentions of one party he must state the 
pertinent contentions of the adverse party with equal stress. This rule does 
not require that the statement of the respective contentions of the parties be of 
equal length. Brannon v. Ellis, 81. 


§$ 32. Requests for Instructions. 

A party who aptly tenders written request for instructions on a point of law 
arising on the evidence is entitled to have the court give in substance the re- 
quested instructions as law coming from the court. The giving of the instruc- 
tions merely as a contention of the party is not suflicient. Aldridge v. Hasty, 
303. 

When the charge is in substantial compliance with the requirements of G.S. 
1-180, a party desiring further elaboration or explanation must tender specific 
prayers for instructions. Barnes v. Caulbourne, 721. 


§ 87. Issues—Conformity to Pleadings and Evidence. 

Where recovery is sought solely on theory that owner was negligent in per- 
mitting incompetent to drive, submission of issue of respondeat superior is 
error. Roberts v. Hill, 3738. 


§ 388. Tender of Issues. 

Where the issues submitted are sufficient to support the judgment disposing 
of the whole case, the refusal of the court to submit issties tendered will not 
be held for error. Crowell v. Air Lines, 20. 


§ 44. Impeaching Verdict—Quotient Verdict. 
Even though the amount of the verdict may prompt the surmise that it was 
a quotient verdict, this alone is insufficient to compel the conclusion, as a matter 
of law, that it was in facet a quotient verdict. Collins v. Highway Com,, 627. 
A verdict cannot be impeached because of an opinion of a juror on a matter 
irrelevant to the issue and not presented by either allegation or evidence. 
Barnes v. Caulbourne, 721. 


§ 49. Motions to Set Aside Verdict and for New Tria]. on Ground Verdict 
Is Contrary to Weight of Evidence. 

A motion to set aside the verdict on the ground that it is contrary to the 
greater weight of the evidence, as distinguished from a motion to set it aside 
for insufficiency of the evidence, is addressed to the courts discretion, and the 
eourt has the discretionary power to set the verdict aside on this ground to 
prevent injustice notwithstanding the evidence be sufficient to require the sub- 
mission of the issue to the jury, and the ecourt’s determination of such motion 
is not reviewable. Roberts v. Hill, 378. 


§ 51. Motions to Set Aside Verdict and for New Trial for Error of Law. 


A motion to set aside the verdict on the ground of insv fficient evidence pre- 
sents a question of law identical with that presented by motion for involuntary 
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nonsuit, which is whether the evidence is lacking in sufficient probative force to 
require its submission to a jury, and the court having denied motion to dismiss 
as in case of nonsuit, is without authority after verdict to set it aside for 
insufficiency of the evidence. Roberts v. Hill, 373. 


The court may set aside the verdict as a matter of law for errors of law 
committed during the trial, in which case he should specify in his order the 
error of law which prompts his action. Jbdid. 


§ 55. Trial by Court by Agreement—Findings and Judgment. (Review 
of findings, see Appeal and Error.) 

Where the parties waive a trial by jury and agree that the presiding judge 
find the facts under G.S. 1-184, the judgment will be reviewed in the light of 
the court’s findings and not the facts alleged in the pleadings. Turnage Co. v. 
Morton, 94. 

Where different inferences can be drawn from the evidence in a trial by the 
judge under agreement of the parties the ultimate issue is for the court. Ibid. 


Where a jury trial is waived, the findings of fact of the trial court have the 
force and effect of a verdict by jury and are conclusive on appeal if there be 
competent evidence to support such findings. Gasperson v. Rice, 660. 


TRUSTS. 


§ 8a. Written Trusts—Creation, Requisites and Validity. 


A grant of property to the trustee in an irrevocable trust with provision that 
upon the death of trustor’s last surviving grandchild the trust should terminate 
and assets thereof should be distributed equally to the legitimate heirs of 
trustor’s grandchildren is void by operation of the rule against perpetuities, it 
appearing that grandchildren of trustor might be born at any time during the 
next 50 years or more after the execution of the trust. McPherson v. Bank, 1. 


The will in suit set up a trust with provision that the net income therefrom 
should be paid to testator’s widow for life, with further provision that ‘it is 
my thought... that said net income shall be used for her benefit and for the 
benefit of” testator’s sons, “according to their respective needs, and in the 
sound discretion of my said wife.” Held: The recommendation as to using 
part of the income for the benefit of testator’s sons was made exercisable by 
the widow as an individual and not as cotrustee, and the recommendation is 
precatory in nature and does not create a trust, spendthrift or otherwise, in 
favor of testator’s sons. In re Estate of Bulis, 529. 


§ 4c. Actions to Establish Resulting Trust. 


While, ordinarily, a grantor may not engraft a parol trust upon his own deed, 
allegations to the effect that plaintiff was the last and highest bidder at a judi- 
cial sale, that defendants represented that they needed a part of the property 
for their housing development and would reconvey to plaintiff the part of the 
land not needed for this purpose as soon as the amount needed could be ascer- 
tained. that defendants, at the time, knew that only a small part of the land 
would be needed for the housing project, and induced plaintiff by reason of such 
false representations to join in the commissioner’s deed to defendants merely 
as the most expeditious method of assigning this bid, and that thereafter de- 
fendants refused to reconvey to plaintiff that part of the land not needed for 
the housing development, is held sufficient to bring plaintift’s action within the 
exception to the general rule. Lamm v. Crumpler, 35. 
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§ 19b. Distribution of Income. 


Where dividends are declared on stock held by a trust payable on dates 
which transpire before the death of the life beneficiary of the trust, such divi- 
dends belong to the estate of the life beneficiary. Jn re Estate of Bulis, 529. 


The testamentary trust in question provided that testatcr’s widow receive the 
net income for life, and at her death the residue should be divided into trusts 
for the benefit of testator’s sons. Held: The undistributed income of the trust 
which accumulated during the life of the widow belonged to her estate and not 
to the trusts created for the benefit of the remaindermen. Jbdid. 


§ 19c. Advancements. 


Trustor’s widow, who was cotrustee and life beneficiary of the income from 
the trust, was given power at her pleasure and discretion to use part of the 
income for the benefit of testator’s sons according to their respective needs. By 
later provision the trustees were authorized to use a part of the corpus if 
advisable for the maintenance of the widow or sons, or the education of the 
sons. The widow directed her cotrustee to advance one of the sons a stipulated 
sum to be charged to any funds which such son should be entitled from the 
testamentary trust, and the son agreed to repay said sum out of such funds. 
The sum paid such son was withdrawn from the accumulated income rather 
than the corpus. Held: The sum paid the son represented an advancement to 
him and should be charged to the trust fund established for his benefit as 
remainderman, and should be credited to the accumulated income account for 
payment to the executor of the widow. Jn re Estate of Bulis, 529. 


§ 26. Modification of Trusts. 

Trust may not be modified or reformed so as to exclude children of trustor 
in posse; such children may not be represented under doctrine of virtual repre- 
sentation. McPherson v. Bank, 1. 


UTILITIES COMMISSION. 


§ 2. Jurisdiction and Functions. 


The Utilities Commission is a creature of the Legisleture with only that 
authority which is vested in it by statute, which authority it may exercise only 
in aceord with the standards prescribed by law. Utilities Com. v. Motor Lines, 
166. 

Authority of Commission to interfere with contractual division of revenue 
from interchanged freight. Jbdid. 


VENDOR AND PURCHASER. 
§ 5a. Options. 


Where a contract executed by grantees contemporaneously with the execution 
and delivery of the deed gives the grantors the right to repurchase upon the 
payment of a stipulated sum if grantees should elect to sel. at any time in their 
lifetimes, with further provision that upon the death of the survivor grantee, 
the land should become the property of grantors upon the payment of a stipu- 
lated sum to the other heirs of grantees is held to constitute an option, giving 
grantors the unilateral right to purchase during the lifetime of grantees if they 
or the survivor should elect to sell, and the absolute right to purchase upon 
the death of the survivor grantee. Sandling v. Weaver, 703. 
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A contract by which an owner of real property agrees with another person 
that the latter should have the privilege of buying the property at a specified 
price within a specified time, or within a reasonable time in the future, and 
which imposes no obligation to purchase upon the person to whom it is given, is 
an option, which confers a mere right to acquire the property by exercising 
the option, but conveys neither ownership nor any interest in the property itself. 
Ibid. 

The fact that a contract describes the rights created thereunder as an option 
is not conclusive, but is a circumstance bearing upon the intent of the parties. 
Ibid. 


Where an option does not specify the time within which the right to buy may 
be exercised, such right must be exercised within a reasonable time. Jbdid. 


Plaintiff grantors were given the absolute right to exercise their option to 
repurchase the land upon the death of the survivor grantee. Held: An attempt 
by plaintiffs to exercise the option more than 11 years after their rights became 
absolute is too late. Jbid. 


§ 23. Actions for Specific Performance, 


Plaintiff grantor instituted this suit for specific performance against his 
grantee, alleging that the deed contained a provision that if the grantee should 
desire to Sell the land conveyed, she would first offer it to grantor, that grantee 
had entered into a contract to sell to a third person, and that grantor had 
offered to purchase the lands on the same terms and had tendered an amount 
equal to the consideration called for by that contract. Held: The ultimate 
question is whether the grantor in the deed or the third person in the contract 
to convey is entitled to specific performance, and therefore such third person 
is a necessary party to the action. Story v. Walcott, 622. 


WAIVER. 


§ 2. Acts Constituting Waiver. 


Waiver is based upon an express or implied agreement. Turnage Co. v. 
Morton, 94. 


Insurer in an automobile collision policy elected to have the damaged car 
repaired. After the execution and delivery to the repairman of a release, and 
after insured had taken possession of the car and ascertained that the repairs 
had not satisfactorily been made, insurer’s agent authorized the return of the 
ear for reinspection and further repairs, if necessary. Held: Insurer waived 
the release, and insured could maintain an action against insurer for breach 
of the insurance contract upon evidence that the car had not properly been 
repaired and tendered to him within a reasonable time. Pierce v. Ins. Co., 567. 


WAREROUSEMEN, 


§ 4. Tiens and Claims of Third Persons. (Liability to holders of agricul- 
tural liens, see Agriculture.) 
A warehouseman may not deny liability to a lienholder on the ground that 
his business is affected with a public interest, or that he was agent neither for 
the buyer nor the seller. Turnage Co. v. Morton, 94, 


904 ANALYTICAL INDEX. { 240 


WATERS AND WATERCOURSES. 


§ 11. Navigable Waters. 


The test in this State for determining whether waters are navigable is not 
the ebb and flow of the tide, but whether the waters are suitable for the pur- 
pose of navigation by vessels or boats such as are employed in the ordinary 
course of water commerce, trade and travel, and are thus navigable in fact. 
Parmele v. Eaton, 5389. 


WILLS. 
§ 4. Contracts to Devise. 


A written contract to devise a life estate in deseribed lands in consideration 
of personal services to be rendered is specifically enforceable in a court of 
equity by the declaration of a trust in favor of the party performing the per- 
sonal services in accordance with the agreement and in reliance thereon. Clark 
». Clark, 709. 

Such contract signed by person to be charged does not come within statute 
of frauds, and when registered, takes precedence over subsequently executed 
deed or will. Jbid. 


Evidence held sufficient for jury on the issue. Jbid. 


§$ 1715. Probate and Caveat Jurisdiction. 


While the clerk has exclusive original jurisdiction for the probate of a will 
in common form even though the seript is alleged to have been lost, since his 
jurisdiction to take proof of a will is not affected by its loss or destruction 
before probate; when answer is filed denying the averment that the script 
offered for probate is the last will and testament of the decedent, such denial 
raises the issue of devisavit vel non, conferring jurisdiction on the Superior 
Court in term to determine the entire matter in controversy, G.S. 1-273, G.S. 
1-276. In re Will of Wood, 184. 


§ 19. Pleadings in Caveat Proceedings. 


Allegations to the effect that the decedent had testarnentary capacity, had 
left a last will and testament which had been lost or des:royed by some person 
other than testator, and alleging the terms of the instrument, the existence of 
property passing under it, and formal requisites of execution, the known heirs 
and next of kin, and persons interested in the will, together with allegations 
that testator did not revoke or destroy the instrument, are sufficient to state a 
eause of action for the probate of the instrument in solemn form. Jn re Will 
of Wood, 184. 


§ 31. General Rules of Construction. 


Where the language of a will is ambiguous or doubtful, evidence is competent 
to show the circumstances surrounding the execution of the will, including the 
condition, nature and extent of testatrix’ property, and her relation to her 
family and to the beneficiaries named in the will, So as nearly as possible to get 
testatrix’ viewpoint at the time the will was executed, and even if the language 
of the will is not ambiguous or doubtful, the admission of such evidence may 
not be prejudicial. MWubbard v. Wiggins, 198. 


The intention of testatrix as gathered from the general purpose of the will 
and the significance of the various expressions, enlarged or restricted according 
to their real intent, is the will, and a phrase will not be given its literal mean- 
ing if contrary to the intent as gathered from the language of the instrument 
considered as a whole. Ibid. 
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In an action to construe a will, the extent and character of the estate should 
be established when material as an aid in ascertaining the intent of the maker 
of the will. Jbdid. 


§$ 32. Presumptions. 


While ordinarily it will be presumed that a testator intended to dispose of 
property owned by him and did not intend to dispose of property over which 
he did not have power of testamentary disposition, such presumption of fact, 
like other presumptions of fact and technical rules of construction, as distin- 
guished from rules of law, will not be permitted to overrule the evident intent 
of the testator, express or implied in the language of the instrument considered 
asa whole. Hubbard v. Wiggins, 198. 


§ 33b. Rule in Shelley’s Case. 


A devise to testator’s wife and daughter for life, with further provision that 
if the daughter “has no heirs” the land should go to testator’s son, for life, and 
upon his death to his heirs, is held to convey only a life estate to the daughter, 
the rule in Shelley’s case not being applicable, since it is apparent that the 
words “heirs” was used to mean ecnildren or issue of the daughter and was not 
used in its technical sense as importing a class of persons to take indefinitely 
in succession from generation to generation. Taylor v. Honeycutt, 105. 


§ 33d. Trusts. 


The will in suit set up a trust with provision that the net income therefrom 
should be paid to testator’s widow for life, with further provision that “it is 
my thought ... that said net income shall be used for her benefit and for the 
benefit of” testator’s sons, ‘‘according to their respective needs, and in the 
sound discretion of my said wife.” Held: The recommendation as to using 
part of the income for the benefit of testator’s sonS was made exercisable by 
the widow as an individual and not as cotrustee, and the recommendation is 
precatory in nature and does not create a trust, spendthrift or otherwise, in 
favor of testator’s sons. Jin re Estate of Bulis, 529. 


§ 33h. Rule Against Perpetuities. 


If there is a possibility that a devise or grant of a future interest may not 
vest within 21 vears plus the period of gestation after some life or lives in 
being at the time of the creation of the interest, the devise or grant is void by 
operation of the rule against perpetuities. Jf¢Pherson v. Bank, 1. 


§ 34e. Designation of Amount or Share. 


Where the amount of property intended to be embraced in a bequest is am- 
biguous and doubtful under the language of the will, later directions in the 
instrument for the disposition of testatrix’ property inconsistent with one of 
the possible interpretations of the prior bequest, even though such directions 
are ineffectual because of ambiguity or illegibility, are proper to be considered 
in ascertaining the amount of property testatrix intended to embrace within 
the prior bequest, since such later provisions throw light upon testatrix’ intent 
in this regard. Hubbard v. Wiggins, 198. 


Where amount of government bonds included in bequest is ambiguous, the 
amount must be ascertained in accordance with intent as gathered from entire 
instrument. Jbid. 
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§ 86. Specific Devises and Bequests. 

Ordinarily, where a definite and certain devise or bequest is made and some 
part of the same property is disposed of in a later part of the will, the original 
devise or bequest is only reduced to the extent necessary to comply with the 
later provision in the will. Hubbard v. Wiggins, 198. 


§ 39. Actions to Construe Wills. 

The principle of virtual representation is in derogation of the general rule 
that a judicial decree does not bind persons not before the court, and the prin- 
ciple must be applied with great caution. JAfcePherson v. Bank, 1. 

The principle of virtual representation of persons in posse applies only when 
living persons who have a privity of estate, or a simila:: or common interest 
with the persons in posse, are before the court, and this fact should appear 
from the pleadings. Jbid. 

G.S. 41-11.1 does not apply to actions to adjudicate interests of persons 
in posse under instrument. Ibid. 


§ 44. Election by Beneficiaries, 

The beneficiary and executor of a will by accepting real and personal prop- 
erty devised and bequeathed to him by the will is estopped from asserting any 
interest in lands which the testatrix devises to a third person. Sandlin v. 
Weaver, 708. 
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1-38. Evidence of adverse possession under color for seven years held suffi- 


cient for jury. Newkirk v. Porter, 296. 


1-52 (5). When action against carrier is instituted within time allowed by 


statute, it will not be held barred by notice printed on ticket folder. 
Crowell v. Air Lines, 20. 


1-68 ; 1-70. Interests of parties plaintiff must be consistent. Burton v. Reids- 


1-167. 


1-180. 


1-184. 


ville, S77. 


. Complaint must contain plain and concise statement of facts constitut- 


ing cause of action. Belch v. Perry, 764. 

Plaintiff may unite causes of action which arise out of same trans- 
action or transactions connected with same subject of action. Belch 
v. Perry, 764. 


- 1-127. If two or more causes are compounded in the complaint, and 


not separately stated, demurrer should be sustained. Heath v. Kirk- 
man, 308. 

Where there is defective statement of good cause of action, action 
should not be dismissed until after time for leave to amend. Millis v. 
Richardson, 187. 


. Upon demurrer, pleading will be liberally construed in favor of 


pleader. Troaler v. Motor Lines, 420; Gantt v. Hobson, 426; Belch v. 
Perry, 764. 


. Motion to strike before answer is matter of right. Daniel v. Gardner, 


249, 


Court may allow amendment to action for wrongful death so as to 
bring the action within the Federal Employers’ Liability Act. Graham 
v. R. R., 3388. 


Relates to amendment out of term and does not limit authority of pre- 
siding judge under G.S. 1-168. Dobias v. White, 680. 

Rule forbidding court to express opinion on evidence during trial pre- 
cludes such expression in interrogation of prospective jurors. S. v. 
Canipe, 60. Or at any time during course of trial. S. v. Smith, 99. 
Mere fact that more words are used in stating contentions of State 
than in stating contentions of defendant does not constitute expression 
of opinion on evidence. S. v. Stantliff, 332. Expression of opinion by 
trial court on evidence is prejudicial, notwithstanding it may have 
been inadvertence. Miller v. R. R., 617. Even when parties waive 
recapitulation of evidence, it is duty of the court to state evidence to 
extent necessary to explain application of law to every substantial 
feature of case. Brannon v. Ellis, 81. Reading applicable statute or 
stating applicable law, without applying law to facts, is insufficient. 
Brannon v. Ellis, 81. Statement of evidence solely in form of conten- 
tions is insufficient. Brannon v. Ellis, 81, Charge is sufficient when, 
read contextually, it presents law of the case to jury, and party desir- 
ing elaboration on subordinate feature must request instruction. 
Barnes v. Caulbourne, 721. 


Judgment will be reviewed in light of court’s findings and not facts 
alleged in pleadings. Turnage Co. v. Morton, 94. 
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1-277. 


1-282, 
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Defendant may not allege matters in order to state cause in favor of 
plaintiff against other defendant for purpose of joinder of such other 
defendant for contribution. Jlobbs v. Goodman, 192. 

1-276. Upon filing of answer denying that script offered for probate is 
last will and testament, issue of devisavit vel non is raised, conferring 
jurisdiction on Superior Court. Jn re Will of Wood, 134. 

Appeal from order of Superior Court remanding cause to Industrial 
Commission is premature. Kdwards v. Raleigh, 137. Order allowing 
withdrawal of appeal and filing of amended pleading, affects substan- 
tial right and is appealable. JAVills v. Richardson, 188. 

Assignments of error must be filed in trial court and certified with 
record. S. v. Dere, 595. 


1-568.11 ; 1-568.14; 1-568.23. Examination after pleadings are filed is to obtain 


14-17, 


14-43, 


14-71. 


14-204. 


14-210. 


15-41. 


15-116. 


15-153. 


evidence; request that examination be had at courthouse of county of 
residence of parties is sufficient; party may obiect to relevancy and 
competency of deposition upon the trial. Aldridye v. Hasty, 358. 
Evidence of defendant’s guilt of murder in first degree held sufficient 
to be submitted to jury. S. wv. Gales, 319. 

Married woman must have been virtuous at time of the beginning of 
the acts leading to elopement. S. v. Temple, 738. 

Evidence of guilt of receiving held sufficient. S. v. Myers, 462. If 
property was not stolen, defendant cannot be convicted of receiving. 
S. v. Collins, 128. 

Evidence of defendant’s guilt of robbery incompetent in prosecution 
for prostitution. S. uv, MeClain, 171. 

In prosecution for subornation, State must prove guilt of suborned 
person of perjury and defendant’s guilt of procuring him to commit 
the crime. S. v. Sailor, 118. 


. Evidence held insufficient to show that defendant willfully and know- 


ingly presented fraudulent claim for insurance. S. v. Fraylon, 365. 


. Peace officer may not arrest without warrant for public drunkenness 


unless there is breach or threatened breach of peace. S. v. Afobley, 476. 


. Fact that officers have no knowledge of any occupation of defendant 


is alone insufficient to support finding that defencant is vagrant. S. v. 
Millner, 602. 

Warrant not necessary wheh owner consents to search. S. wv. Afoore, 
749, 

Peace officer or private citizen may arrest without warrant for breach 
or threatened breach of the peace committed in his presence. 8S. v. 
Mobley, 476. Mere drunkenness is not such breach of peace. Jbdid. 
Nuisance is not necessarily breach of peace. Jbid. 

Peace officer may arrest without warrant when he has reasonable 
grounds for believing felony has been committed. S. v. Afobley, 476. 
Private citizen may arrest for felony committed in his presence. Ibid. 
Right to move for modification or vacation of judgment absolute upon 
bond upon later surrender of defendant. S. v. Dew, 595. 

Warrant will not be quashed if it charges offense in plain, intelligible 
manner and contains sufficient averment to enable court to proceed to 
judgment. S. v. Smith, 99. 
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15-173. When State offers no evidence in contradiction of its testimony of 
wholly exculpatory statement of defendant, nonsuit is proper. S. v. 
Tolvert, 445. Upon motion to nonsuit, evidence must be taken in light 
most favorable to State. S. v. Sinumons, 780. 


15-180. Appeal from denial of motion to quash is premature. S. v. Baker, 140. 


15-200. Maximum period of suspension is five years, but suspension for longer 
term is void only as to period in excess of five years. 8S. v. McBride, 
619. Violation of laws of another state is not violation of terms of 
suspension. Ibid. 


15-217. Failure to appoint counsel and refusal of motion for continuance held 
not to have deprived defendant of any constitutional right, and relief 
under Post Conviction Act is denied. S. v. Hackett, 230. 


17-39. Statute is available regardless of which parent has custody. In re 
McCormick, 468. 

18-124 (f). If municipal primary is void, it does not invalidate local option 
election within 60 days. Tucker v. A.B.C. Board, 177. 

90-252 (a) (b). Insurer in policy on one car belonging to insured is not liable 
for loss occasioned while insured was driving another of his cars. 
Graham v. Ins. Co., 458. 


20-71.1. Merely provides that proof of ownership makes out prima facie case, 
but does not affect burden of proof. Jyachosky v. Wensil, 217. Does 
not raise presumption that incompetent driver was operating car with 
knowledge and permission of owner. Roberts v. Hill, 378. 

20-129 (d). Truck must have red light on rear visible at nighttime for distance 
of five hundred feet. Gantt v. Hobson, 426. 


20-138. Reference in warrant to inapplicable statute not fatal. S. v. Smith, 
99, 

20-140. Physical facts at scene field insufficient alone to establish guilt, S. wv. 
Roberson, 745. 


20-141. Inability to stop within radius of lights held not insulating negligence. 
Gantt v. Hobson, 426. 


20-141 (h). Driver should not operate at speed so slow as to impede traffic. 
Gantt v. Hobson, 426. 


20-149 (b). Warning by horn of intention to pass must be timely given and 
failure to do so constitutes negligence per se. Sheldon v. Childers, 449. 


90-151 (a). Driver entering intersection from filling station must yield right 
of way to vehicles traveling on highway. Gantt v. Hobson, 426. 


20-154. Driver may not start into intersection with dominant highway until 
he determines he can do so in safety. Badders v. Lassiter, 418. Motor- 
ist may not make right turn at intersection until he determines that 
such movement can be made in safety. Trowler v. Motor Lines, 420. 
Plaintiff held guilty of contributory negligence in turning left without 
seeing that movement could be made in safety. Gasperson v. Rice, 660. 


20-158. Driver along servient highway must stop before entering intersection 
with dominant highway. Badders v. Lassiter, 418. 

22-2, Has no application to fully executed contract. Dobias v. White, 680. 
Signature of party to be charged is sufficient. Clark v. Butts, 710. 
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28-105. Wife paying note executed by husband alone cn land later held by 
entireties may not recover against husband’s estate. Montsinger v. 
White, 441. 

41-11.1. Does not relate to actions adjudicating the interest taken by persons 
in posse. McPherson v, Bank, 1. 


44-84. Where account is assigned and goods returned to seller for defects, 
assignee has lien on sale price of goods upon resale by seller, even as 
against receiver of seller. Jn re Mfg. Co., 586. 

47-12; 47-17; 47-37. Registered contract to devise in consideration of personal 
services to be rendered takes precedence over later deed. Clark v. 
Butts, 710. 

50-6; 50-5 (6). Divorce on ground of separation cannot be obtained when 
separation is due to insanity of one of parties. Lawson v, Bennett, 52. 


20-18. Resident judge has jurisdiction to hear proceedings under this section. 
Wall v. Hardee, 465. 


20-16. Court may allow plaintiff possession of home owned by entireties in 
fixing alimony pendente lite. Sellars v. Sellars, 475. 

o2A. Proceeding under Uniform Reciprocal Enforcement of Support Act. 
Mahan v. Read, 641. 


o2-10. Wife’s earnings are her separate property. Owens v. Kelly, 770. 


60-37 (7) ; 60-60. Railroads have authority to provide turnout and sidings ; one 
railroad will not be permitted to deny to another the right to construct 
turnout from joint trackage. RR. R. v. R. R., 495. 


62-121.28. Authority of Utilities Commission to interfere with contractual divi- 
sion of revenue from interchange of freight. Utilities Commission v. 
Motor Lines, 166. 

67-2; 113-104. Not presented on theory of trial in this case for trespass by 
hunting dogs. Pegg v. Gray, 548. 

84-24. Board of Law Examiners has been entrusted with duty of examining 
applicants for license and promulgating regulations for admission to 
Bar. Baker v. Varser, 260. 

96-8 (f) (2). Determination of whether new concern purchases substantially 
all assets of employer covered by the Employmeiut Security Act. Em- 
ploument Security Com. v. Skuland Crafts, 727. 

97-2 (e). Under facts of this case, employer was not prejudiced by finding of 
average weekly wage in amount fixed by contract of employment at 
time of injury. Harris v, Contracting Co., 715. 

97-2 (f) (j). Evidence held not to show that cerebral hemorrhage resulted 
from injury incident to employment. Lewter v. Enterprises, 399. 


97-3; 97-10; 97-2 (b). That infant had been hired contrary to law does not 
affect exclusive coverage of Workmen’s Compensation Act. McNair 
v. Ward, 380. 


97-25 ; 97-26; 97-80 (a). No recovery may be had for services of practical nurse 
when Commission does not authorize such services prior to their rendi- 
tion. Hatchett v. Hitchcock Corp., 591. 

97-47. Since parties may ask review upon changed ccnditions, Commission 
may not retain jurisdiction upon its finding of partial, permanent dis- 
ability. Harris v. Contracting Co., 715. 


N.C.] 


G.S. 
97-57. 


115-160. 
146-94. 


164, 


164-7. 
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Evidence held to support finding of liability of last employer for dis- 
ability for silicosis. Willingham v, Rock & Sand Co., 281. 
Determination of controversy over school budget. Board of Education 
v. Comrs. of Onslow, 118. 

State Board of Education may convey marshlands. Parmele v. Eaton, 
539. 

Where section of Code is not brought forward and does not come 
within exceptions set forth in this chapter, such section is repealed. 
Baker v. Varser 260. 

Where public-local statute repealing part of former law on subject was 
in force on effective date of General Statutes, but through inadvertence 
the repealed statute was brought forward in General Statutes, and the 
public-local law overlooked, the public-local law remains in effect. (G.S. 
9-25.) S.v. Gales, 319, 


912 | ANALYTICAL INDEX. [240 


SECTIONS OF CONSTITUTION OF NORTH CAROLINA CONSTRUED. 
ART. 


T, secs. 11, 17. Circumstances held not such as to require court to appoint 


counsel for defendant in nonecapital case. S. v. Hackney, 230. Right 
to continuance. Ibid. 


, Secs. 12, 18. Defendant may not be tried in Superior Court on original 
warrant except for offense for which he was convy.cted in inferior court. 
S. v. Halil, 109. 
I, sec. 17. Right to practice law is neither privilege nor immunity. Baker 
v. Varser, 260. 
II, sec. 29. Appeal from denial of motion to quash on ground that recorder’s 
court was established by local act, held premature. S. v. Baker, 140. 


IV, sec. & Supreme Court, in exercise of supervisory jurisdiction, may deter- 
mine legal question even though appeal is premature. Hdwards v. 
Raleigh, 137. 

Supreme Court will take cognizance in exercise of supervisory juris- 
diction that certiorari was issued too late. In re Stokeley, 658. 


_ 


Nos ANALYTICAL INDEX. 913 


SECTIONS OF CONSTITUTION OF THE UNITED STATES CONSTRUED. 
ART. 


I, sec, 10. Contract imposes no binding obligation if it is based on unconsti- 
tutional statute. Summrell v. Racing Asso., 614. Protection against 
impairment relates to legislative action and not court decision. Ibid. 


XIVth Amendment. Fact that Court overrules previous decision is not 
denial of due process. Summrell v. Racing Asso., 614. 
Circumstances held not such as to require court to appoint counsel 
for defendant in noneapital case. S. v. Hackney, 230. Right to con- 
tinnance. JLbid. 


